REPLACEMENT QUESTION 14

In 1975, Green formed a New York corporation to own and operate a large furniture store.  Green was the sole incorporator and sole holder of the 1,000 authorized and issued shares.  The bylaws adopted at the organization meeting provided for a four-member board of directors; Green and three friends (Black, White, and Blue) were elected.  The bylaws also provided that any director could call a special directors' or shareholders' meeting.  Some months thereafter, Green sold 150 of his shares each to Black, White, and Blue.  Green, Black, and White then entered into a written agreement some of the provisions of which were that:

(i)
Each of the three parties should be a director and an officer;

(ii)
The number of directors would not be increased without the unanimous consent of the three;

(iii)
No amendment of the bylaws could be adopted without an affirmative vote of two-thirds of the outstanding stock; and

(iv)
Each of the three would vote as director and as shareholder so as to enforce this agreement.

Blue was not a party to the agreement.  A properly called meeting of the shareholders was then held, at which the bylaws were amended to provide for a two-thirds vote for any future amendment.  Black was elected preside by the- board of directors, Green became vice president, and White became secretary-treasurer.

In early 1980, Green learned that another furniture store in a nearby city could be bought at a bargain price.  The sellers were demanding a substantial down payment in excess of the present ability of the corporation to pay, but which the corporation would have been able to raise through loans.  Without passing this information on to any of the officers or directors of the corporation, Green purchased the store for himself.

In late 1980, the following occurred: Black and White learned of Green's purchase of the store and they demanded that Green assign the new property to the corporation at the same price he had paid for it.  Upon Green's refusal, at a properly called directors' meeting, Black and White moved to sue Green for the property or for damages.  The motion failed upon a tie vote (yes: Black and White; no: Green and Blue).

A properly called shareholders' meeting then took place, at which Green moved for the adoption of the shareholders' resolution to increase the number of directors from four to five, effective at the next annual meeting.  The resolution passed by a vote of 550 (Green) to 450 (Black, White, and Blue).  Nevertheless, Black, as president of the corporation, commenced a lawsuit demanding that Green turn over the new store to the corporation, and seeking an accounting for all profits from the new store.  Green moved to dismiss on the ground that Black lacked the power to bring the suit on behalf of the corporation.  The court (1) granted the motion.  White then, as a director and shareholder, sued Green making the same demands.  Green moved to dismiss on the ground that White had failed to comply with the requirements for a derivative suit (especially the requirement of demand upon the board).  The court (2) denied the motion.

Upon trial, White introduced evidence of the facts as set out above.  Green moved to dismiss for failure to state a claim.  The court (3) denied the motion.

Were the above numbered rulings correct?  At the next annual meeting, how many directors should be elected?
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