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1. The subject

Theresearchaimsto trace the evolution of tHiigants@luty to discovethe
informationrelevant to a civil proceedin@his duty is present in the Angldmerican
traditionbutis, in contrastabsent in the European continental tradition, where even the
word OdiscoveryO has an exatid unknown flavour.

The researcimakes (lhope) a small contribution to the subjetthe convergence
between the laws of procedure of common law and civil law jurisdictions, the two
fundamental families that have permeated almost all current procedural systems.

With theidea that knowledge dhe past is vital for an understandingloé presenand
future the researchasthree specific objectives

1) Thefirst objectiveis to examine the origins of the duty to discouRiscoverywas
injected ino the common law system only Bye Act of 184, and had its origin in a
quite different model of procesthe proceedings of the English Chancery court,
strongly influenced by the continental tradition of the Romeenmonical model.

To most people, who see tirachinery of discovergs quintessentist Anglo-

American, the realisation of this historical fact may come as a shock. Yet, a fact it is.
Nobody will deny that discovery has indeed developed in the course of the centuries
into a peculiarly AngleAmerican (above all, American) phenomenon. Neéhadessat

its very beginning discovery was unrelated to common lawnasgon the contrary
connected to civil law.

2) Thesecondobjective more ambitiouly, seels to find the answers to two correlated
guestions. The first questionabout the factorthat hae transformed the Anglo
American discovery of prenodern England in the contemporary machihthe
machinery of discovery was, at the beginning, unconnected withultuge of
Oadversarial legalismO, it is now one of its most impressive rtetivfes

The second questioa,mirror of the first,is why European continental systemiich
historically had something similar to the duty to discovavegup thigendency toward
the ascertainment of truth and adopted the princigle&xenetur edere contra se.O

3) Thethird objectiveis, first of all, to use the results of historical investigation in order
to better understarttie laestreforms in the AnglAmerican world and in the
continentaEuropean world. If in the U.S. and in England there tisndency tdmit
discovery abuses by strengthening the courtOs management powers, in Europe there is a
tendency to introduce limited duty to disclose information.




Secondy, the results of the investigation will be helpfulbuilding a notion of theduty
to discovetthat isacceptable to both civil law and common law countries

In the followingsectionsyouwill find explanatorymaterialon single issues of the
researchSections2, 3, 4 are devoted to preliminary issues, widich the starting

point of the research. The remainisgctionsare dedicated to the three objectives of the
research.

In the appendix, you magadinformation about three films which will give us, through
showingafew of their imagesitthe pesentationan idea of trial andiscovery in a
current U.Scivil court on the one hanénd of a hearing in the ¥@entury English
Chancery court on the other.

2. Anglo-American and European continental civil proceedings:key features®
The common law processasbeendeveloping since the 12 century in théEnglish
royal courts and presents three fundamental structural features:

* enlistment of lay judgeBthe jurybin the administration of justice

« temporal concentration of proceedings around the-DeeourtO trial

* prominenceof the parties, or, rather, of their counselshe procedural action.
Opposite the features of thavil law process heir to theso-calledRomanecanonical
procedurgi.e., the procedurgvhich, ultimately derived from the latRoman
professional proakire, was developed in the Church courts and by tHedtury was
adopted in continental secular colrtthis process

* isentirely professional

* doesnotinvolve trials;

* placeshe judgen the pivotal role.

As a consequencegimmon law and civil lawurisdictions have different styles of
evidencetaking
* In theAnglo-Americansystemsve have an adversal presentation of evidence
by battling lawyersn whichwitnesses are examined and cregamined by the
lawyersandexpers arepresented by the gaes on the same basis as other
witnesses
* In the Europeaitontinental processonverselyit is the court that conducts the
examination of the witnesses amgpoins the experts

! For some useful rearks see J.Alolowicz, On the Comparison of Procedures, in Law and
Justice in a Multistate World, New York, 2002, 72740; and R.A. Kagan, Adversarial
Legalism, Cambridge, 2001.



These differences are gradually vanishjoigssexamination is a technigunolonger
unknown in civil law jurisdictionsandthe appointment of an expert by the judge is
provided by a common law system like the English)one

One deep difference remains: in the Anglmerican systems, the parties are compelled
to disclose all@levant information, while in continental Europe systems the parties do
not have a similar duty.

3. Discovery rules in comparison
* United States
Under the Fderal Rules of Civil Proceduis# 1938 (ules 2637), theattorneys for the
parties maybefore tle trial, require virtually any data that can reasonably be anticipated
to lead to evidence that will be admissible in the litigation.
Hereis theimpressivdist of discovery dewes:

1. deposition by oral examination and cr@samination of a deponent agyh
would beat trial or by written questions;
interrogatories to parties
producing documents, electronically stored information, and tangible things;
enteringonto land, for inspection or other purposes;
physical and mental examinations

6. request for admsson.
In the words of the Supreme Court in the leading easlenan v. Taylor (1947)
Onutualknowledge of all the relevant facts gathered by both parties is essential to
proper litigationjto that end, either party may compel the other to disgorge winateve
facts he has in his possession
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* England
In Englanddiscovery traditionally relates to the production of documents only

Under the Civil Procedure Rules @8, part 31the party of a civil proceedinggas to
disclose Othe documents which he relieand the documents which adversely affect
his own case (..) or support another partyOsase

* France

In Francethe saecalled new code of civil procedure (1975) contemplates that each party
has the duty to contribute to the ascertainment of truth (AicjeA party and non

party can be required to give evidence and to produce documents by th@ helge

party has to apply to the judge for such an order and it will be granted only if the
documents and other evidence are identified with precision [@sti38142).

e Germany



TheGerman system is more restrictive than the French oneZiviye-ozessordnung

allows an order for production of documents against the will of a party only if she has a
duty according to substantive law to produce the documehetother party (= 442

ZPO). A new rule came into effeat Germany on Januarl, 2002, allowing an order

for the production of documents against a-party.

4. Discovery of documents: a case of internationall@stizkonfliktO

The subjecplays a sigriicant role in contemporarnyansnationalitigation.

Not surprisingly the controversy pits the United States against European countries,
(even Englandhas beemtthe forefront in diverging from Americastyle discovery
requests, labelled as OfishixpeditionsQ)

Two decisions of the U.S. Supreme Coud explanatory examples of thigernational
contrast

» TheAérospatiale case?
The background of the decisidm 1980, an aircraft crashed in loaad a suit was
brought against two French corpooais owned by the Republic of France alleging that
they had manufactured and sold a defective plane. The plaintiffs served, inthel pre
phase, a request for the production of documents, a set of interrogatories, and requests
for admission. The defendarfiled a motion for a protective orgénvoking the
application of the Hague Convention on the taking of evidence abroad (undeiitvigich
possible tdblock the Odiscovery of documents as known in common law cou@irses
article 23) The motion waslenied. The French corporations appealed. The Court of
Appeals rejected the appeal. The corporatibeasought review of the decision by the
Supreme Court
The Supreme Court statthatthe HagueConvention represeniserelyan auxiliary
instrument, whee application requires Oa prior scrutiny in each case of the particular
facts, sovereign interests and likelihood that resort to those procedures will prove
effectiveO

 Thelntel Corporation v. AMD cas€®
The underlying fact scenariédvanced Micro Devies AMD), the historical
competitor ofintel Corporationtheworld-wide leader in computer deviges October
2000took actionbeforethe Europea®ommission chargingintel with violating the
antitrust rules of the European Treatyticle 82. AMD requested th&Commission

2 Société Nationale Industrielle Aérospatiale versus United States District Court for the
Southern District of lowa (1987). Comments on the decision, amongst the most famous and
controversial in private international law, are countless.

3 Intel Corporation versus Advanced Micro Devices (2004).For a comment see niiscovery
all’estero: un nuovo capitolo del confronto tra Europa e Stati Uniti, in Il diritto processuale

civile internazionale, edited by Consolo and De Cristofaro, Milano, 2006, 1B897.



orderintel to produ@ documentgovered by a privacgrderproduced in another anti
trustactionin the U.S The motion was denied by the Commission.

AMD served the request for the production of the documents to an American court, the
CaliforniaNorthern DistrictCourt. The District Court denied the motiarAMD then
appealed and the Court of Appeals of lthieth Circuitgranted the motion. Intel sought
review of the decision by the Supreme Court.

The SupremeCourt decided that 28 U.S,Gection 178@) - which provides that an
American court may order a person residing or found in the district to give testimony or
produce documents Ofor use in a proceeding in ariaveigternational tribuna(..)

upon the application of any interedtperson©authorized a federal court to provide
assistance to a complainant in a European Commission proceeding, leavingrtbie Dist
Court to decide whéter assistance was appropriate in this case.

5. The origins of the duty to disclose
The Chanceryproceduravas totally different from the common law orie
* wasentirely professional
* did notinvolvetrials;
 placedthe Chancellom the pivotal role'.
Why? The motive usually referred to is the fact thatchancellors of the middle
ages, whavere ecclesiastics until Tudor times, formed the procedure of their court after
the model of th&omaro-canonical procedure

Taking of evidencé:
* as in the Romaitanon process, théhancellohad to be the seeker of truth and
was responsible favidence taking;
* witnesses, insteadf bang orally examined at trial, were examined on oath
under the control of the court, with the examination tedreied ouby court

* St. German was the first English author (higle Treatise concerning writs of subpoena,
published in 1787, was probably written in 1532) to givaecount of the equitable jurisdiction
of the Chancellor. In thdittle Treatise St. German focused his attention tre writ of
subpoena anthe practical operation of the Chancelloréyuitable jurisdiction (see D.E. Yale,
St. German’s Little Treatise concerning writs of subpoena, 101Irish Jurist, 1975, 324333).

® Despite its frequent claims to uniqueness, common law drew on the Raman legal
tradition. On the migration or borremg of doctrinal concepts from the Romacanonby the
Anglo-American system see P. SteRvman Law in European History, Cambridge, 1999; R.C.
Van Caenegenthe Birth of the English Common Law, 1l ed., Cambridge, 198&uropean Law

in the Past and the Future. Unity and Diversity over Two Millennia, Cambridge, 2000; C.H.
Van Rhee,Civil Procedure: A European Jus Commune?, European Review of Private Law,
2000, 589%611.

® M. Mac Nair, The Law of Proofin Early Modern Equity, Berlin, 1999.



officers on interrogatories supplied by the parties, and with the result kept secret
until publication.

Thesubpoenad respondendum andduces tecum

A key feature of the proceedings was the request to the defendant to answer the
plaintiffOsallegation’. In this mechanisnbawrit of subpoenad respondendum - by

which the defendant wasrfied to make disclosure under oatiegardingall the

mattes charged in the bill and to even produce documents Ofor the better discovery of
the matter® the sealled subpoenduces tecum, is identifiedasthe ancestor of the
modern discovery.

Accordingto the authoritative opinion of Wigmofe theleadingAmerican scholar on
evidence’ , the Chancery subpoend respondendum had its antecedent in the
inquisitional or interrogatory oath introduced and developed in the early 1200s, chiefly
by the decretls of Innocent .

The historical continuity between the canon law a@theritate dicenda and the later
methods of discovery in Chancery hlasen traced in the endorsement of a bill in
Chancery in Henry 1XDgime (ufiascriptus Ricardus in Cancellaria Regis personaliter
comparens & ibidem super sancta Dei evengelica juratus et examinatus ad veritate

dicendam de materia in hac billa contenta dicit quodO).

6. Reasons for an opposite evolutiarthe Anglo-American systems

As to theAnglo-American evolubn of discoverymy thesis ighat a central rolevas
played byempirical philosophynd the underlying idea that to reach a rational decision
the courtmust have all knowable facts.

My points:
 Barbara Shapirt’ has demonstratetie links between law arttie scientific
revolutionin the 16" and17" centuies™. The scientific rewlution was not

" A. Daimond, Discovery in the court of Chancery: the rule that a defendant who submits to
answer must answer fully 1673-1875, dissertation, Cambridge, 1992.

8 JH. Wigmore, Evidence in Trials at Common Law, Boston, vol. 8, 1961, 27378. On a
different lineH. Coing, English Equity and the Denuntiatio Evangelica of the Canon Law, 71
Law Quarterly Review, 1955, 223.

® W. Twining, Theories of Evidence: Bentham and Wigmore, London, 1985.

% The subject has been investigated by Shapiro since' 188€John Wilkins 1614-1672,
Berkeley, 1970;Probability and Certainty in Seventeenth-Century England, Princeton, 1983;
Beyond reasonable doubt and probable cause. Historical Perspectives on the Anglo-American
Law of Evidence, Berkeley, 19914 Culture of Fact. England, 15501720, Ithaca.ondon,
2000).

" The link between the emergence of modern science and Puritanisff ¢eritidry England is
the central theme of the so called Merton thesis, enunciated by the sociologist Merton in his
doctorate thesis of 1938&hich hasbeendiscussed camually through more than half a century



confined to a narrow group of profemsal scientistsNot only was there no
such profegsnal category, but those with scientific interests and
accomplishmentsame from many different professal and norprofesgonal
groups among whom lawyenserenumerous

* The close connection betwettre philosophy oempiricismandtheideology of
thediscovery machine is evident in the two fundamental monietie histoy
of Chancery proceedings (its consolidation anéniding)and is related to two
leading philosophers and lawyeEsancis Bacon and JereBgntham

Bacon (15611626)

Baconwasa central figure in the scientific revolution of thé"ic&ntury He was &0

one of the leading lawyers and jurists of his dagwas appointed Chancellor in 1617
12 when the Chancery court began to consolidate its proceeatidgsad contributed to
improving the details of the systet

BacorO®obsessionO with the coilettof facts is well knowrmndhe spokebout
discoveryin these termsou must know that all subjects, without distinction of
degrees, owe to the king tribute and service, not only of their deed and hand, but of their
knowledge and discovefy.) if they be called and examined, whether it be of their own
fact or of anotherQOs, they ought to make direct a@inethe Countess of Shrewsbury
Trial, 1612)

Bentham (17481832)

Educated at Westminster and QueenOs College, Oxford, and called to the Bar at
Lincoln®s Inn, Bentham abandoned practice at the bar in disgust and devoted the rest of
his life to the criticism and reform of legal, political, and social institutions on the basis

of the Principle of Utility. When he died he had probably written moredhgrother

English jurist before or sincé.

The importance of facts for Benthasundoubtedlyknown. Let us think oMr

Gradgrind, DickensOs caricature bftilitarian: QAll | want is FactsFacts alone are

wanted in lifeQ Hard Times, 1859

The impotance of the AnglAmerican Oculture of fact®the evolution of the
discovery machines confirmed by the U.S. experience:
* the American civil proceedingasmodelled on the English one

of approval and disagreement, right down to the presentRiegtdnism and the rise of modern
science, edited by B. Cohen, New Brunswitlondon, 1990).

12 BacorOscareer as a Chancellor did not end happily: in 18&was indicted on charges of
bribery and forced to leave the office.

13 R.W. Millar, Civil Procedure of the Trial Court in Historical Perspective, New York, 1952,
29.

W. Twining, Globalization & Legal Theory, London, 2000, 9107.



* the distinction between common law and equity couesabolishedn the
middle of the 18 century

* with the abolition of the equity courts, discovéliynited to documentsyas
taken inby the common law process.

A central rolewasplayed byDavid Dudley Field, the author ahe 1848New York
StateCodeof Civil Procedire®® (soon adopted bihe other 27 Statds

Field, who loved science, was drawn to the word Ofactdlelieved that one should
try to determine objective reality, just like a scientist

1938Federal Rules of Civil Procedure:

 Clark,the mainauthor ¢ the Federal Rles had a Orealistic infatuationO with
facts andat the heart of his empirical work wie quest to ascertain relevant
information™”;

* discovery reformnmustbe put in the broader context of procedural jurisprudence
of the time {hich corsideredt modernto eliminate lines and categories and to
permit the amassing of information), the legal realist moveméritk stressed
theimportance oemassing all the factsefore decidind®) and theNew Deal**.

7. The ocontinental abandon of thetendencytoward truth
The Romarcanonical procedat model prevailed on the continent of Europe
throughout themncien régime and survived the French Revolution

An example ishe civil procedure in th&reat Council at Malines in the 18entury?®.

The Geat Council was one of a group of newer central royal courts operating with
basicallyRomanecanonicalprocedural forms, which developed in parallel in several
European countries towards the end of the middle ages and in the early modern period.
Other exanples include thearliament of Paris, théerman Reichskammergericht, and

the English equity courts.

15 S.N. Subrin, Fishing Expeditions allowed: the Historical Background of the 1938 Federal
Discovery Rules, 39 Boston College Law Review, 1998, 696; D.SClark, The Civil Law
influence on David Dudley Field’s Code of civil procedure, in The reception of continental
ideas in the common law world 1820-1920, edited by Reimann, Berlin, 1993, -83; L.M.
Friedman History of American Law, New York, 1973, 346f.

8 S.N. Subrin, How Equity Conquered Common Law, 135 University of Pennsylvania Law
Review, 1987, 935.

7S.N. Subrin 1987967-968.

8B, Leiter, Naturalizing Jurisprudence, Oxford, 2007.

¥'S.N.Subrin 1998, 73940.

20 C.H. Van Rhee Litigation and Legislation: Civil procedure at First Instance in the Great
Council for the Netherlands in Malines (15221559), Brissels, 1997.



At the beginning of the f9century continental scholars, mainly Germans, constructed
a rigorous model of the lawsuit as a dispute of two autononatispbefore a passive
court?,

The civil process was to be governed by very broad notions of party aut@rtbmy

two principles ofDispositionsmaxime andVerhandlungsmaxime Dand the party
dominance over lawsuits was indisputable.

As a consequence,dlearlier emphasis of Romaanonical authorities on the discovery
of truth was greatly weakened:
* the judge was resolutely denied any power to call withesses on his own
* it was widely accepted thatparty had no obligation to make truthful
allegations, ad only minimal, ifany, obligations were imposed on litigants to
producerelevant document® the court.

The liberal model of civil procedurdid nothavea long life, and since the end of the
19" century many continental countrieavepassed legislain centered on the
development of judge powers.

However, these reforndid not provide broader discovery duties.

8. Towards the convergence: the present
Anglo-American systems

* U.S. discovery reforms of 1980, 1983, 1988d2000
There is a good deaf discontent in the United States with the current practice of
discovery and therénas beena continuous rexamination of the rulehe first episode
included changes to the Federal Rules in 1980 and 1983 (amendments required judges
to undertake some magerial action in most case€ther changesccurredn 1993
and in 2000 (amendments imposed numerical limits on depositions and interrogatories,
a new Oinitial disclosureO duipd involved the judge more at the outset of discovery)

* English Civil Praedure Rule¢CPR)of 1998
Lord Woolf Bthe father of the CPRcriticized discovery (Oa hugely complicated and
expensive exerciseO) but accepted the basic desirability of discovery Obecause of its
contribution to the just resolution of disput@de undéined that Oa substantially
greater control over the scale of discovery has to be exercised than at Qreseter
the CPR usually only a limited discovery of documents is possible, itedled
standard disclosure.

2 MR, Damalka, Evidence Law Adrift, New Haven, 19977The Faces of Justice and State
Authority, New Haven, 1986.



The movement, whicin someway moveghe discovery devicemvayfrom thepure
adversarial model, is not inconsistent with the OnatureO of the machinayagich
developed irthe Chanceryproceedingandwhich wastotally controlled by the court.

European continental systems

* LatestDutchreform of the code of civil procedu(2002)
Wetboek van Burgerlijke Rechtsvorderi(igV), sections 843a and 843b (obligation to
submit documents)

* E.U. legislation
Directive 20@1/48/ECon the enforcement of intellectual property riglatdicle 8, al:
OMember States shall ensure that, in the context of proceedings concerning the
infringement of intellectual property rights and in responsejustdied and
proportionate requesif the claimant, the competgntlicial authorities may order that
information (..) be provided by the infringer or any other persor..)

9. The future

* Principles and Rules of Transnational Civil Procedure (1997-2004) 22
Principle 16 (Access to Information and Evidenc€). Upon timely request of a party,
the court should ordetisclosure ofelevant, nofprivileged, and reasonably identified
evidencein the possession or control of another party or apawty. It is not a basis of
objection to such disclosure that the evidence may be adverse to the party or person
making the @closureO

%2 The American Law InstitutéALl) began the project in 1997. The idea (by Hazard and
Taruffo, two academics, one American and the other ltadipecialized in Civil procedure) was

to establish a model system of legal procedures for use in transnational commercial transactions,
that would maintain the integrity of individual cultures and, at the same time, advance cross
border cooperatiorALlI was joined in 1999 by the European Institute for the Unification of
Private Law Unidroit). In 2004 the Council of bidroit formally adopted the Principles. The

text of the Principles, together with Comments, may be re&diitaiples of Transnational Civil
Procedure, Cambridge, 2006.
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Appendk: Images of civil proceedings

* A Civil Action (1998)
directed by Steven Zaillian
with John Travolta and Robert Duvall

Based on Jonathan H&wbook the filmis a hybrid, a fictionalized representation of a
nontfictional represent&n of actual historical events

The storyin 1982a group of families in Woburn, Massachusetts, brought action against
two large corporations, W.R. Grace and BeatFioeds for injuries due to the
contamination of the townOs water supphe familiesalleged that the toxic materials
were carcinogenic and led to the lesiniarelated deaths of six children and one adult

in a nearby neighbourhood. Following a seweonth trial, W.R. Grace was found

liable for polluting the wells. A second phase of the ivas to consider whether the
pollution caused the leakmia cases, but W.R. Grace settled with the families for a
reported $8 million. Beatrice Foods, which had owned a tannery on the Woburn site and
retained liability for the plant, was found not resgible for any contamination by the
presiding judge.

The film, similar toa western, structures its narrative as a conflict betiveen
individuals:the plaintiffsO lawyer, Jan Schlictmann (John Travolta), and one of the
defence attorneys, Jerome Fachesty&t Duvall)

For a comment). Waldman,4 Case for Corrective Criticism: A Civil Action, in Law
on the Screen, Stanford, 2005201-230

Informationaboutthe OrealO casiderson et al. v. Beatrice Foods et al., may be
foundat serc.carleton.edu/woburn/about.html. All pleadings may be reaait
www.law.fsu.edu/library/courseresources/beatrice/index. html.

* Class Action(190)
directed by Michael Apted
with Gene Hackman and Mary Elizabeth Mastrantonio

The story: an aggressive personal injury lawyedediah Ward Gene Hackmayfiles a

suit against a carmaker (Argo Motors) on behalf of a client whose wife was killed when
their car exploded into flames after a collision. ArgoOs attorney is none other than
Jededia®s daughter, Maggie WdMary Elizabeth Mstrantonio)

Much of the pretrial OskirmishingO between father and daflggein, the narrative is
structured as a conflict between two individugtsvolves OdiscoveryO and we see the
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abuse of two of the most useful discovdgyices depositions ahmotions to produce
documents.

The film is loosely based on the cas&sfmshaw v. Ford Motor Company, involving a
1972 Ford Pinto thatxploded when it wasearended. The jury awarded the plaintiff
$2.5 million in actual damages and $125 million inifue damages.

For commenseeP. BergmamandM. Asimov, Reel Justice. The Courtroom Goes to the
Movies, Kansas City, 1996, 27276.

* Bleak House(2005)
directed bydustin Chadwick and Susanna White
with Gillian Anderson and Charles Dance

A typical, alnost iteral transposition dad classic bythe BBC, this TV dramas based
onone of Charles DickensO masterworks, Bleak HAB&3(

The novel is focused aan interminablesuit in the High Court of Chancerpne case of
Jarndyce and Jarndyce, and thererted lives of several characters well known to the
readers (EstheummersonJohn JarndyceMr. Tulkinghorn, Lady Dedlock, and so

on).

Dickens who atthe age of fifteen worked as a clerk to a solicitor and then became one
of the best court reportens London, was inspired by an actual suit concerning a
contested fortune, the Jennens case, that had begun in 1798 and was still unsettled in the
1850s. Also informing the novel was DickensO personal experience of Chdncery
1844 he had been plaintiff five actions to restrain breaches of copyright of

Christmas Carol.

SeeTrial and Error, edited byF.R.Shapiro and. Garry, New YorkOxford, 1998;and
W.S. Holdsworth,Charles Dickens as a Legal Historian, New Haven, 192979115
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