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Critique of Violence

The task of a critique of violence can be summarized as that
of expounding its relation to law and justice.. For a cause,
however effective, becomes violent, in the precise sense of the
word, only when it bears on moraj^issues. The sphere of these
issues is defined by the concepts of law and justice. With regard
to the first of these, it is clear that the most elementary rela-
tionship within any legal system is that of ends to means, and,
further, that violence can first be sought only in the realm of
means, not of ends. These observations provide a critique of
violence with more—and certainly different—premises than
perhaps appears. For if violence is a means, a criterion for
criticizing it might seem immediately available. It imposes
itself in the question whether violence, in a given case, is a
means to a just or an unjust end. A critique of it would then
be implied in a system of just ends. This, however, is not so.
For what such a system, assuming it to be secure against all
doubt, would contain is not a criterion for violence itself as a
principle, but, rather, the criterion for cases of its use. The
question would remain open whether violence, as a principle,
could be a moral means even to just ends. To resolve this ques-
tion a more exact criterion is needed, which would discrimi-
nate within the sphere of means themselves, without regard for
the ends they serve.

The exclusion of this more precise critical approach is per-
haps the predominant feature of a main current of legal phil-
osophy: natural law. It perceives in the use of violent means
to just ends no greater problem than a man sees in his "right"
to move his body in the direction of a desired goal. Accord-
ing to this view (for which the terrorism in the French Revolu-
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tion provided an ideological foundation), violence is a product
of nature, as it were a raw material, the use of which is in no
way problematical, unless force is misused for unjust ends. If,
according to the theory of state of natural law, people give up
all their violence for the sake of the state, this is done on the
assumption (which Spinoza, for example, states explicitly in his
Tractatus Theologico-Politicus) that the individual, before the
conclusion of this rational contract, has de jure the right to
use at will the violence that is de facto at his disposal. Perhaps
these views have been recently rekindled by Darwin's biology,
which, in a thoroughly dogmatic manner, regards violence as
the only original means, besides natural selection, appropri-
ate to all the vital ends of nature. Popular Darwinistic philos-
ophy has often shown how short a step it is from this dogma of
natural history to the still cruder one of legal philosophy,
which holds that the violence that is, almost alone, appropriate
to natural ends is thereby also legal.

This thesis of natural law that regards violence as a natural
datum is diametrically opposed to that of positive law, which
sees violence as a product of history. If natural law can judge
all existing law only in criticizing its ends, so positive law can
judge all evolving law only in criticizing its means. If justice is
the criterion of ends, legality is that of means. Notwithstanding
this antithesis, however, both schools meet in their common
basic dogma: just ends can be attained by justified means, justi-
fied means used for just ends. Natural law attempts, by the
justness of the ends, to "justify" the means,* positive law to
"guarantee" the justness of the ends through the justification
of the means. This antinomy would prove insoluble if the com-
mon dogmatic assumption were false, if justified means on the
one hand and just ends on the other were in irreconcilable
conflict. No insight into this problem could be gained, how-
ever, until the circular argument had been broken, and mu-
tually independent criteria both of just ends and of justified
means were established.

The realm of ends, and therefore also the question of a
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criterion of justness, is excluded for the time being from this
study. Instead, the central place is given to the question of the
justification of certain means that constitute violence. Prin-
ciples of natural law cannot decide this question, but can only
lead to bottomless casuistry. For if positive law is blind to the
absoluteness of ends, natural law is equally so to the con-
tingency of means. On the other hand, the positive theory of
law is acceptable as a hypothetical basis at the outset of this
study, .because it undertakes a fundamental distinction be-
tween kinds of violence independently of cases of their appli-
cation. This distinction is between historically acknowledged,
so-called sanctioned violence, and unsanctioned violence. If the
following considerations proceed from this it cannot, of course,
mean that given forms of violence are classified in terms of
whether they are sanctioned or not. For in a critique of vio-
lence, a criterion for the latter in positive law cannot concern
its uses but only its evaluation. The question that concerns us
is, what light is thrown on the nature of violence by the fact
that such a criterion or distinction can be applied to it at all,
or, in other words, what is the meaning of this distinction?
That this distinction supplied by positive law is meaningful,
based on the nature of violence, and irreplaceable by any
other, will soon enough be shown, but at the same time light
will be shed on the sphere in which alone such a distinction
can be made. To sum up: if the criterion established by posi-
tive law to assess the legality of violence can be analyzed with
regard to its meaning, then the sphere of its application must
be criticized with regard to its value. For this critique a stand-
point outside positive legal philosophy but also outside natural
law must be found. The extent to which it can only be fur-
nished by a historico-philosophical view of law will emerge.

The meaning of the distinction between legitimate and
illegitimate violence is not immediately obvious. The mis-
understanding in natural law by which a distinction is drawn
between violence used for just and unjust ends must be em-
phatically rejected. Rather, it has already been indicated that
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positive law demands of all violence a proof of its historical
origin, which under certain conditions is declared legal, sanc-
tioned. Since the acknowledgment of legal violence is most
tangibly evident in a deliberate submission to its ends, a hypo-
thetical distinction between kinds of violence must be based
on the presence or absence of a general historical acknowl-
edgment of its ends. Ends that lack such acknowledgment may
be called natural ends, the other legal ends. The differing
function of violence, depending on whether it serves natural or
legal ends, can be most clearly traced against a background of
specific legal conditions. For the sake of simplicity, the follow-
ing discussion will relate to contemporary European conditions.

Characteristic of these, as far as the individual as legal sub-
ject is concerned, is the tendency not to admit the natural ends
of such individuals in all those cases in which such ends could,
in a given situation, be usefully pursued by violence. This
means: this legal system tries to erect, in all areas where in-
dividual ends could be usefully pursued by violence, legal ends
that can only be realized by legal power. Indeed, it strives to
limit by legal ends even those areas in which natural ends are
admitted in principle within wide boundaries, like that of
education, as soon as these natural ends are pursued with an
excessive measure of violence, as in the laws relating to the
limits of educational authority to punish. It can be formulated
as a general maxim of present-day European legislation that all
the natural ends of individuals must collide with legal ends
if pursued with a greater or lesser degree of violence. (The con-
tradiction between this and the right of self-defense will be
resolved in what follows.) From this maxim it follows that law
sees violence in the hands of individuals as a danger under-
mining the legal system. As a danger nullifying legal ends
and the legal executive? Certainly not; for then violence as such
would not be condemned, but only that directed to illegal ends.
It will be argued that a system of legal ends cannot be main-
tained if natural ends are anywhere still pursued violently. In
the first place, however, this is a mere dogma. To counter it
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one might perhaps consider the suprising possibility that the
law's interest in a monopoly of violence vis-a-vis individuals
is not explained by the intention of preserving legal ends but,
rather, by that of preserving the law itself; that violence, when
not in the hands of the law, threatens it not by the ends that
it may pursue but by its mere existence outside the law. The
same may be more drastically suggested if one reflects how
often the figure of the "great^ criminal, however repellent his
ends may have been, has aroused the secret admiration of the
public. This cannot result from his deed, but only from the
violence to which it bears witness. In this case, therefore, the
violence of which present-day law is seeking in all areas of
activity to deprive the individual appears really threatening,
and arouses even in defeat the sympathy of the mass against
law. By what function violence can with reason seem so threat-
ening to law, and be so feared by it, must be especially evident
where its application, even in the present legal system, is still
permissible.

This is above all the case in the class struggle, in the form of
the workers' guaranteed right to strike. Organized labor is,
apart from the state, probably today the only legal subject en-
titled to exercise violence. Against this view there is certainly
the objection that an omission of actions, a nonaction, which
a strike really is, cannot be described as violence. Such a con-
sideration doubtless made it easier for a state power to conceive
the right to strike, once this was no longer avoidable. But its
truth is not unconditional, and therefore not unrestricted. It
is true that the omission of an action, or service, where it
amounts simply to a "severing of relations," can be an entirely
nonviolent, pure means. And as in the view of the state, or the
law, the right to strike conceded to labor is certainly not a
right to exercise violence but, rather, to escape from a violence
indirectly exercised by the employer, strikes conforming to this
may undoubtedly occur from time to time and involve nly a
"withdrawal" or "estrangement" from the employer. The mo-
ment of violence, however, is necessarily introduced, in the
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form of extortion, into such an omission, if it takes place in the
context of a conscious readiness to resume the suspended
action under certain circumstances that either have nothing
whatever to do with this action or only superficially modify it.
Understood in this way, the right to strike constitutes in the
view of labor, which is opposed to that of the state, the right to
use force in attaining certain ends. The antithesis between the
two conceptions emerges in all its bitterness in face of a revolu-
tionary general strike. In this, labor will always appeal to its
right to strike, and the state will call this appeal an abuse,
since the right to strike was not "so intended," and take emer-
gency measures. For the state retains the right to declare that a
simultaneous use of strike in all industries is illegal, since the
specific reasons for strike admitted by legislation cannot be
prevalent in every workshop. In this difference of interpreta-
tion is expressed the objective contradiction in the legal situa-
tion, whereby the state acknowledges a violence whose ends, as
natural ends, it sometimes regards with indifference, but in a
crisis (the revolutionary general strike) confronts inimically.
For, however paradoxical this may appear at first sight, even

v conduct involving the exercise of a right can nevertheless, un-
! der certain circumstances, be described as violent. More specifi-
cally, such conduct, when active, may be called violent if it
exercises a right in order to overthrow the legal system that has
conferred it; when passive, it is nevertheless to be so described
if it constitutes extortion in the sense explained above. It
therefore reveals an objective contradiction in the legal situa-
tion, but not a logical contradiction in the law, if under certain
circumstances the law meets the strikers, as perpetrators of
violence, with violence. For in a strike the state fears above all
else that function of violence which it is the object of this study
to identify as the only secure foundation of its critique. For if
violence were, as first appears, merely the means to secure
directly whatever happens to be sought, it could fulfill its end
as predatory violence. It would be entirely unsuitable as a basis
for, or a modification to, relatively stable conditions. The
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strike shows, however, that it can be so, that it is able to found
and modify legal conditions, however offended the sense of
justice may find itself thereby. It will be objected that such a
function of violence is fortuitous and isolated. This can be
rebutted by a consideration of military violence.

The possibility of military law rests on exactly the same
objective contradiction in the legal situation as does that of
strike law, that is to say, on the fact that legal subjects sanction
violence whose ends remain for the sanctioners natural ends,
and can therefore in a crisis come into conflict with their own
legal or natural ends. Admittedly, military violence is in the
first place used quite directly, as predatory violence, toward
its ends. Yet it is very striking that even—or, rather, precisely
—in primitive conditions that know hardly the beginnings of
constitutional relations, and even in cases where the victor has
established himself in invulnerable possession, a peace cere-
mony is entirely necessary. Indeed, the word "peace," in the
sense in which it is the correlative to the word "war" (for
there is also a quite different meaning, similarly unmetaphor-
ical and political, the one used by Kant in talking of "Eternal
Peace"), denotes this a priori, necessary sanctioning, regardless
of all other legal conditions, of every victory. This sanction
consists precisely in recognizing the new conditions as a new
"law," quite regardless of whether they need de facto any
guarantee of their continuation. If, therefore, conclusions can
be drawn from military violence, as being primordial and para-
digmatic of all violence used for natural ends, there is inherent
in all such violence a lawmaking character. We shall return later
to the implications of this insight. It explains the above-
mentioned tendency of modern law to divest the individual,
at least as a legal subject, of all violence, even that directed
only to natural ends. In the great criminal this violence con-
fronts the law with the threat of declaring a new law, a threat
that even today, despite its impotence, in important instances
horrifies the public as it did in primeval times. The state,
however, fears this violence simply for its lawmaking character,
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being obliged to acknowledge it as lawmaking whenever exter-
nal powers force it to concede them the right to conduct
warfare, and classes the right to strike.

If in the last war the critique of military violence was the
starting point for a passionate critique of violence in general—
which taught at least one thing, that violence is no longer
exercised and tolerated naively—nevertheless, violence was not
only subject to criticism for its lawmaking character, but was
also judged, perhaps more annihilatingly, for another of its
functions. For a duality in the function of violence is char-
acteristic of militarism, which could only come into being
through general conscription. Militarism is the_compulsory,
universal^use of violence as a means to the ends of the state.
This compulsory use of violence has recently been scrutinized
as closely as, or still more closely than, the use of violence
itself. In it violence shows itself in a function quite different
from its simple application for natural ends. It consists in the
USfcoi violence as a .means of legal ends. For the subordination
of citizens to laws—in the present case, to the law of general
conscription—is a legal end. If that first function of violence is
called the lawmaking function, this second will be called the
law-preserving function. Since conscription is a case of law-
preserving^viOlence that is not in principle distinguished from
others, a really effective critique of it is far less easy than the
declamations of pacifists and activists suggest. Rather, such a
critique coincides with the critique of all legal violence—that
is, with the critique of legal or executive force—and cannot
be performed by any lesser program. Nor, of course—unless
one is prepared to proclaim a quite childish anarchism—is it
achieved by refusing to acknowledge any constraint toward
persons and declaring "What pleases is permitted." Such a
maxim merely excludes reflection on the moral and historical
spheres, and thereby on any meaning in action, and beyond
this on any meaning in reality itself, which cannot be con-
stituted if "action" is removed from its sphere. More important
is the fact that even the appeal, so frequently attempted, to
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the categorical imperative, with its doubtless incontestable
minimum program—act in such a way that at all times you use
humanity both in your person and in the person of all others
as an end, and never merely as a means—is in itself inadequate
for such a critique.* For positive law, if conscious of its roots,
will certainly claim to acknowledge and promote the interest
of mankind in the person of each individual. It sees this inter-
est in the representation and preservation of an order imposed
by fate. While this view, which claims to preserve law in its
very basis, cannot escape criticism, nevertheless all attacks that
are made merely in the name of a formless "freedom" without
being able to specify this higher order of freedom, remain
impotent against it. And most impotent of all when, instead
of attacking the legal system root and branch, they impugn
particular laws or legal practices that the law, of course, takes
under the protection of its power, which resides in the fact
that there is only one fate and that what exists, and in par-
ticular what threatens, belongs inviolably to its order. For law-
preserving violence is a threatening violence. And its threat
is not intended as the deterrent that uninformed liberal theor-
ists interpret it to be. A deterrent in the exact sense would
require a certainty that contradicts the nature of a threat and
is not attained by any law, since there is always hope of elud-
ing its arm. This makes it all the more threatening, like fate,
on which depends whether the criminal is apprehended. The
deepest purpose of the uncertainty of the legal threat will
emerge from the later consideration of the sphere of fate in
which it originates. There is a useful pointer to it in the sphere
of punishments. Among them, since the validity of positive
law has been called into question, capitaLpunishment has pro-
voked more criticism than all others. However superficial the
arguments may in most cases have been, their motives were
and are rooted in principle. The opponents of these critics

* One might, rather, doubt whether this famous demand does not contain
too little, that is, whether it is permissible to use, or allow to be used,
oneself or another in any respect as a means. Very good grounds for such
doubt could be adduced.


