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To Die: [...] The arms that had learned to gesture in a particular way are unmade; the hands that
held within them not just blood and bone but the movements that made possible the playing of
the piano are unmade; the fingers and palms that knew in intricate detail the weight and feel of a
particular tool are unmade; the feet that had within them ‘by heart’ (that is, as a matter of deep
bodily habit) the knowledge of how to pedal a bicycle are unmade; the head and arms and back
and legs that contained within them an elaborate sequence of steps in a certain dance are
unmade; are all deconstructed along with the tissue itself, the sentient source and site of all
learning.

Elaine Scarry, The Body in Pain: The Making and Unmaking of the World

And finally
when
the day
comes when they ask you
to identify the body
and you see me
and a voice says
we killed him
the poor bastard died
he’s dead,
when they tell you
that [ am
completely absolutely definitely
dead
don’t believe them
don’t believe them
don’t believe them.
Ariel Dorfman, “Last Will and Testament”

One cannot finish off someone who is a man as if he were a dog. One cannot be finished with his
remains simply by forgetting that the register of being of someone who was identified by a name
has to be preserved by funeral rites.

Jacques Lacan, “Antigone Between Two Deaths
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The testimony of traumatized victims of atrocity, oppression and human rights violations
occupies a central role in the consciousness-raising strategies employed by human rights activists,
and in the prolific recent literature on memory and trauma. Survivors who narrate their stories assert
the truth and significance of their experiences, and their testimony in turn serves as the expression
of a traumatized but resilient voice. As Shoshana Felman and Dori Laub note, “the process of
testimony indeed sheds new light... on the psychoanalytical relation between speech and survival
(italics mine).” My concern in this paper, however, is with the very opposite of “speech and
survival.” In thinking about atrocity and trauma, we must also contend with the question of bodily
remains—of what seemingly no longer has access to the voice, yet is increasingly important in
human rights work as a form of material evidence. In the last several decades, beginning with
exhumations of mass graves in Argentina and then other Latin American countries including Chile
and Guatemala, human rights discourse and practice have increasingly brought bodily remains into
their ambit. The work of finding and recovering the remains of the victims of systematic human
rights violations has in many cases been propelled by the persistent efforts of families and
communities, often working in concert with local and international human rights groups. In
Argentina, for example, The National Commission on the Disappearance of Persons (CONADEP)
and the activists who later came to be known as the Grandmothers of the Plaza de Mayo, a victims
rights and advocacy group, called for what became some of the earliest forensic investigations of
illicit burial sites, which eventually led to the founding of the Argentine Forensic Anthropology
Team (EAAF) in 1984.

While exhumations and identifications have in many cases thus directly addressed the needs
of families, the status of bodily remains in such human rights investigations is highly fraught.
Bodily remains—the bones and corpses of victims unearthed through the excavation and

investigation of mass or unidentified graves, secret detention centers, and a host of other locations,
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are weighted with expectations of “proof.” As Eric Stover and Rachel Shigekane relate, though
EAAF began their work in the 80s by collecting evidence for a trial of Argentinean military leaders,
they continued their work even when amnesty laws abruptly foreclosed the possibility of a trial,
driven by their belief in the importance of identifying bodies so that they could be returned to their
families and reburied properly."" However, the sophisticated tools, protocols and knowledge base
developed by forensic anthropologists afford bodily remains increasing authority as a form of
evidence, and investigatory work has become highly institutionalized and primarily focused on the
retrieval of bodies as crucial proof for any juridical or quasi-juridical attempt to prove the nature
and extent of human rights crimes, and to hold individuals and governments accountable. While
these two imperatives are not mutually exclusive, Stover and Shigekane, along with other
practitioners, have identified “a growing tension that has emerged in the past ten years between the
humanitarian needs of families of the missing and the evidentiary needs and limitations of
international war crimes tribunals in the aftermath of mass killings” (Stover and Shigekane 846).
Exhumations in Rwanda and Yugoslavia carried out under the auspices of the two countries’
International Criminal Tribunals (ICTR and ICTY, respectively) brought unprecedented attention to
forensic investigation, but have focused on collecting evidence for trial and have left the majority of
the dead unidentified (Stover and Shigekane 847). Forensic anthropology and its companion
disciplines have thus achieved a new significance in public consciousness and are ever more central
to the work of human rights, such that Luis Fondebrider of EAAF notes that “every human rights
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investigation of disappearances and executions now has a forensic component.”” Yet the treatment
of bodily remains I have described above signals a powerful tension between bodily remains as
material evidence that signifies in its plenitude even when unidentified, and the status of these

remains as what is left of a violated and once-human subject—a violated subject whose intrinsic

dignity and humanity is at the core of the human rights movements that agitate for the recovery of
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bodies and subsequently pursue the remedies of international justice in their names, calling forth
their specters in order to do justice on their behalf. One of the questions this paper will examine is
this gap between the treatment of bodily remains in the pursuance of legal remedy and the rhetoric
of humanness or speaking subjecthood that animates the discourse around human rights. What do
we owe to bodily remains, and how might we legitimately speak of and for them?

The utility of bodily remains for human rights prosecutions derives in part from the fact that
bodily remains as material evidence proffer the tantalizing possibility of bridging what Jean-
Francois Lyotard, taking the crematoria of the Nazi death camps as his example, has termed the
differend: the impossibility of proving a crime in the language of the law when the crime is self-
erasing, killing the witness and eradicating the evidence of bodily remains, thus further wronging
the victim.” A consideration of these remains is thus also a consideration of the changing
evidentiary landscape of human rights work and of the significance of other forms of evidence.
Activists and scholars continue to use extensively the photograph and photography as a means of
truth verification, both to document and publicize atrocity and human rights violations and to
contest negation and denial, and photography has engendered a rich theoretical discourse in the
literature on memory and trauma."’ However, it is individual narrative testimony that has been the
evidentiary form par excellence during the past sixty years. As Shoshana Felman has described it,
“in the legal, philosophical and epistemological tradition of the Western world, witnessing is based
on, and is formally defined by, first-hand seeing. ‘Eyewitness testimony’ is what constitutes the
most decisive law of evidence in courtrooms” (207). The testimonial form, rooted as it is in the
traditions of the law, psychoanalysis, and personal memoir or narrative—described in Latin
America as the genre of testimonio--has shaped human rights culture and the fields of memory and
trauma studies in fundamental ways. It has done so particularly through its emphasis on testimony

as a means by which a dehumanized or victimized subject reasserts subjecthood; reappropriates his
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or her voice, and communicates the experience of suffering, translating witnessing into speech and
narrative in a way that images cannot.

Yet these very subjective qualities of testimony, coupled with trauma’s fragmenting and
dissociative effects, destabilize its status as proof. The tendency implicit in the rise of forensic
investigation is to claim a more conclusive, irrefutable form of evidence. Clyde Snow, one of the
first to undertake forensic investigations of human rights-related disappearances and the founder of
the Argentine Forensic Anthropology Team, has succinctly expressed this view, claiming that
“bones. .. are often our last and best witnesses: they never lie, and they never forget.”" Bodily
remains, however, have not displaced testimony. Rather, despite the fact that they are purportedly
the province of forensic anthropology and its scientism, they are assimilated into the discourse of
language and testimony. Paradoxically, the very inert materiality of bodily remains, which allows
them to be so fruitfully “read” as proof by the scientific gaze, is refigured and troped in the
language of speech and testimony in order to be made intelligible. In the recurrent language used to
describe bodily remains, these remains—even unidentified, unnamed and marshaled and deployed
as evidence—“speak” and “testify.” Their status as purportedly neutral physical evidence of a crime
is complicated by recourse to a language whereby they also testify to the crime, serving as witnesses
to themselves in the process. In what follows, I will consider the points of convergence and
divergence between these two forms of evidence, material and testimonial, in order to understand
how and why bodily remains are ascribed a voice. If, as I have suggested, there is a tension between
the treatment of the unidentified and unnamed evidential remains of atrocity, and the values of
naming, identifying and giving voice that underpin human rights discourse and investigation, then
how might the rhetorical figure of the speaking dead serve to signal other possibilities, desires and

dangers in how we speak of and for the dead?
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Testimony, or “The Return of the Voice”*™

To begin, I want to consider the literature on testimony in order to think through its status as
an evidentiary form. Testimony is understood both as a marker of fact, in its role as evidence, and a
marker of subjectivity, to the extent that it is the self-mediated narrative of an individual. Felman
and Laub suggest as much when they write that to testify is “to vow to tell, to promise and produce
one’s own speech as material evidence for truth” (5, italics original). Similarly, Elaine Scarry, who
in her examination of pain’s impact on the self and language draws heavily on testimonies of torture
collected by Amnesty International, notes that a basic premise of human rights advocacy work is
“the assumption that the act of verbally expressing pain is a necessary prelude to the collective act
of diminishing pain. It is also true that here, as in medicine, the human voice must aspire to become
a precise reflection of material reality” (9). The connection both authors draw between the voice or
testimony and “material evidence” or “material reality” underscores the extent to which the voice is
not only a descriptive and diagnostic tool, narrating and attesting to experience, but is also
performative, verifying and producing truth through the production of the voice.

Indeed, the act of producing speech to testify to trauma is a constitutive act in more ways
than one: it is not only testimonial evidence that is produced, but the very self that is remade
through the act of transmission. Primo Levi has explained the significance of communicating one’s
story, describing it “as an interior liberation” and powerfully asserting a link between testimony and
the figure of the human: “precisely because the Lager was a great machine to reduce us to beasts,
we must not become beasts... even in this place one can sﬁrvive, and therefore one must want to
survive, to tell the story, to bear witness.. X Scarry, who examines with great nuance the “world-
destroying” impact of physical pain on language, describes this refashioning of the self as congruent
kwith the reestablishment of linguistic meaning and the possibility of meaning-making more

generally.® Testimony thus not only offers the chance to remake the self and reassert subjectivity,
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but also implies a corresponding process of transforming language so as to be able to express
through its medium the experience to which one testifies.

This connection between testimony and subjectivity or what, to borrow Felman and Laub’s
expression, we might call “speech and survival,” is echoed by the conception of the “human” in
“human rights.” This figure is understood to be a speaking subject, a subject with a voice, who is
embedded within a discursive community and asserts his or her humanness through forms of
address. Joseph Slaughter, in his article “The Question of Narration: The Voice in International
Human Rights Law,” has argued that because “human rights violations target the voice... the voice
should be the focus of international human rights instruments.”™ As Slaughter notes, though
testimony extracted through torture is inadmissible according to Article 15 of the United Nations
Convention Against Torture and Other Cruel and Unusual Punishments, the same Article makes it
possible for a victim to use statements made under torture as evidence that the torture took place.
The “tortured voice can [thus] legally narrate the destruction of that voice as evidence against the
torturer” (Slaughter 427). As this example suggests, the testifying voice, as the marker of subject
and fact, thus comes to fulfill the two primary tasks of human rights law: it affirms and embodies
the humanity that human rights law is meant to protect, and it attests to or provides evidence for the
facts of human rights abuses that are at the center of activist and prosecutorial practices.

The OED’s definitions of testimony demonstrate the long historical precedent for this
interlacing between evidentiary fact and subjectivity: testimony is both “personal or documentary
evidence or attestation in support of a fact or statement; hence, any form of evidence or proof” and
“any object or act serving as proof or evidence.” There is a conflation in this description between
the practice or act of attestation—narrating, claiming, describing—and the category of proof as
such, so that testimony slides from “personal or documentary evidence or attestation” to “any object

or act serving as proof or evidence.”






