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Questions Presented 

 

1. Is a statutory provision that permanently denies the right 

to vote only to persons who have committed a second or 

subsequent violent felony a voting qualification or 

prerequisite subject to § 2 of the Voting Rights Act, 42 

U.S.C. § 1973, because it results in a denial of the right 

to vote on account of race? 

2. Is Maryland’s disfranchisement of a violent felon, 

predicated on his prior conviction of an infamous crime, a 

cruel and unusual punishment in violation of the Eighth 

Amendment? 
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List of Parties to the Proceeding 

 

Petitioners in this case are: 

 

Maryland State Board of Elections 

Janet Fallins, State Administrator of Elections 

Board of Elections of the City of Baltimore 

Edward D. Jones, Election Director 

 

Respondent in this case is Jeffrey Coolidge. 
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Jurisdictional Statement 

 

This court has subject matter jurisdiction under 28 U.S.C. § 

1331, as this action arises under § 2 of the Voting Rights Act, 

42 U.S.C. § 1973 and the United States Constitution. 

 

Relevant Constitutional and Statutory Provisions 

FEDERAL 

U.S. Const. amend. VIII.  

Excessive bail shall not be required, nor excessive fines 

imposed, nor cruel and unusual punishments inflicted.  

 

U.S. Const. amend. XIV.  

Section 1. All persons born or naturalized in the United States, 

and subject to the jurisdiction thereof, are citizens of the 

United States and of the state wherein they reside. No state 

shall make or enforce any law which shall abridge the privileges 

or immunities of citizens of the United States; nor shall any 

state deprive any person of life, liberty, or property, without 

due process of law; nor deny to any person within its 

jurisdiction the equal protection of the laws.  

 

Section 2. But when the right to vote at any election...is 

denied to any of the male inhabitants of such State, being 

twenty-one years of age, and citizens of the United States, or 

in any way abridged, except for participation in rebellion, or 

other crime, the basis of representation therein shall be 

reduced...  

Section 5. The Congress shall have power to enforce, by 

appropriate legislation, the provisions of this article.  

 



 ix 

U.S. Const. amend. XV.  

Section 1. The right of citizens of the United States to vote 

shall not be denied or abridged by the United States or by any 

State on account of race, color, or previous condition of 

servitude. 

 

Section 2. The Congress shall have the power to enforce this 

article by appropriate legislation. 

 

Voting Rights Act of 1965 § 2, 42 U.S.C. § 1973 (2000). 

(a) No voting qualification or prerequisite to voting or 

standard, practice, or procedure shall be imposed or applied by 

any State or political subdivision in a manner which results in 

a denial or abridgement of the right of any citizen of the 

United States to vote on account of race or color, or in 

contravention of the guarantees set forth in section 4(f)(2), as 

provided in subsection (b). 

  

(b) A violation of subsection (a) is established if, based on 

the totality of circumstances, it is shown that the political 

processes leading to nomination or election in the State or 

political subdivision are not equally open to participation by 

members of a class of citizens protected by subsection (a) in 

that its members have less opportunity than other members of the 

electorate to participate in the political process and to elect 

representatives of their choice. The extent to which members of 

a protected class have been elected to office in the State or 

political subdivision is one circumstance which may be 

considered: Provided, That nothing in this section establishes a 

right to have members of a protected class elected in numbers 

equal to their proportion in the population. 

 

STATE OF MARYLAND 

Md. Const. art. I, § 4.  

The General Assembly by law may regulate or prohibit the right 

to vote of a person convicted of infamous or other serious crime 

or under care or guardianship for mental disability.  

 

Md. Code Ann., Elec. Law § 1-101(aa) (West 2005).  

Infamous crime. -- "Infamous crime" means any felony, treason, 

perjury, or any crime involving an element of deceit, fraud, or 

corruption. 
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Md. Code Ann., Elec. Law § 3-102 (West 2005)  

(a) In general. -- Except as provided in subsection (b) of this 

section, an individual may become registered to vote if the 

individual: 

 

(1) is a citizen of the United States; 

(2) is at least 18 years old or will be 18 years old on or 

before the day of the next succeeding general or 

special election; 

(3) is a resident of the State as of the day the 

individual seeks to register; and 

(4) registers pursuant to this title. 

 

(b) Exceptions. -- An individual is not qualified to be a 

registered voter if the individual: 

 

(1) has been convicted of theft or other infamous crime, 

unless the individual: 

 

(i) has been pardoned; or 

 

(ii) 1. in connection with a first conviction, has 

completed the court-ordered sentence imposed 

for the conviction, including probation, 

parole, community service, restitutions, and 

fines; or 

 

2.  in connection with a subsequent conviction, 

has completed the court-ordered sentence 

imposed for the conviction, including 

probation, parole, community service, 

restitutions, and fines, and at least 3 

years have elapsed since the completion of 

the court-ordered sentence imposed for the 

conviction, including probation, parole, 

community service, restitutions, and fines; 

 

(2) is under guardianship for mental disability; or 

(3) has been convicted of buying or selling votes. 

 

(c) Same -- Second or subsequent crime of violence. -- 

Notwithstanding subsection (b) of this section, an 

individual is not qualified to be a registered voter if 

the individual has been convicted of a second or 

subsequent crime of violence, as defined in § 14-101 of 

the Criminal Law Article. 



 xi 

Md. Code Ann., Crim. Law § 14-101(a) (West 2005)  

"Crime of violence" defined. -- In this section, "crime of 

violence" means: 

 

  (1) abduction; 

  (2) arson in the first degree; 

  (3) kidnapping; 

  (4) manslaughter, except involuntary manslaughter; 

  (5) mayhem; 

  (6) maiming, as previously proscribed under former Article 27, 

§§ 385 and 386 of the Code; 

  (7) murder; 

  (8) rape; 

  (9) robbery under § 3-402 or § 3-403 of this article; 

  (10) carjacking; 

  (11) armed carjacking; 

  (12) sexual offense in the first degree; 

  (13) sexual offense in the second degree; 

  (14) use of a handgun in the commission of a felony or other 

crime of violence; 

  (15) an attempt to commit any of the crimes described in items 

(1) through (14) of this subsection; 

  (16) assault in the first degree; 

  (17) assault with intent to murder; 

  (18) assault with intent to rape; 

  (19) assault with intent to rob; 

  (20) assault with intent to commit a sexual offense in the 

first degree; and 

  (21) assault with intent to commit a sexual offense in the 

second degree. 
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Statement of the Case 

 

The Election Law of the State of Maryland prohibits several 

classes of residents from registering to vote, including non-

citizens, minors, certain persons convicted of theft or other 

infamous crimes, and persons convicted of buying or selling 

votes. Md. Code Ann., Elec. Law § 3-102 (West 2005). Criminals 

convicted of first offenses regain their right to vote upon 

completing their sentences or being pardoned. Id. 

§102(b)(1)(ii)(1). Recidivist offenders, those who are convicted 

of a second or subsequent non-violent crime, regain the right to 

vote three years after completing their sentences. § 

102(b)(1)(ii)(2). Only if the second or subsequent conviction is 

for a crime of violence is an individual’s right to register in 

Maryland revoked indefinitely. Id. § 102(c). 

Respondent Jeffrey Coolidge has been convicted of a number of 

crimes in Maryland. (Compl. ¶¶ 10-18.) In 1982, during a traffic 

stop, police discovered that Respondent was carrying 10 grams of 

cocaine, (Compl. ¶ 11); a jury convicted him of possession with 

intent to distribute a controlled substance and sentenced him to 

a one-year prison term and one year of probation. (Compl. ¶ 12.) 

In 1984, after being released from prison, but before his 

probationary period ended, he was again discovered in possession 

of a controlled substance, and convicted for a misdemeanor. 

(Compl. ¶ 13.) In April 2004, while committing a robbery in 
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Baltimore, Respondent threatened to assault a convenience store 

clerk if she did not give him the cash in the register drawer. 

(Compl. ¶ 16.) He was convicted of the robbery and sentenced to 

five years in prison and five years of probation. (Compl. ¶ 17.)  

Under Maryland law, possession with intent to distribute is 

an infamous crime. (R. at 47.) Robbery is a crime of violence. 

Md. Code Ann., Crim. Law § 14-101(a) (West 2005). Because 

respondent had been convicted of an infamous crime, and was 

subsequently convicted of a crime of violence, he became 

permanently ineligible to register to vote under § 102 upon 

conviction of the latter crime. In October 2004 he was removed 

from the registry of voters. (Compl. ¶ 18.) 

Respondent brought suit in the District Court for the 

District of Maryland challenging § 102 under the Voting Rights 

Act and the Eighth Amendment. (See compl. ¶¶ 38-52.) The court 

granted a motion to dismiss, Coolidge v. Md. State Bd. of 

Elections, No. 4629572048 (D. Md. Feb. 23, 2005).  That order 

was reversed by the Court of Appeals for the Fourth Circuit. 

Coolidge v. Md. State Bd. of Elections, No. 05-6257 (4th Cir. 

Jul. 16, 2005). The State of Maryland now appeals that reversal.  

Summary of Argument 

The Fourth Circuit Court of Appeals erred in holding that the 

Voting Rights Act, 42 U.S.C. § 1973 (2000) (hereinafter “VRA”) 

applies to felon disfranchisement statutes such as § 102, and in 
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holding that §102 violates the Eighth Amendment. Coolidge v. Md. 

State Bd. of Elections, No. 05-6257 (4th Cir. Jul. 16, 2005).  

Laws restricting the ability of felons to vote, particularly 

narrowly-tailored statutes such as § 102, do not implicate the 

VRA for three reasons: first, the VRA’s wording and legislative 

history demonstrate that Congress did not intend the Act to bar 

felon disfranchisement; second, construing the VRA to apply to 

felon disfranchisement would necessarily lead to a finding that 

Congress acted unconstitutionally in enacting the VRA—an outcome 

that runs counter to long-standing principles of statutory 

construction; finally, even if the VRA were held to apply to 

felon disfranchisement in general, provisions that operate as 

Maryland’s does would not fall under the Act’s coverage. 

Nor does the Eighth Amendment bar § 102. The statute is an 

election regulation, not a punishment. Moreover, such regulation 

is affirmatively sanctioned by the Fourteenth Amendment; 

accordingly, it is not reached by the Eighth Amendment. 

Even if the disfranchisement provision is construed as 

punishment, it is not cruel and unusual. Disfranchisement of 

criminals has been used for hundreds of years. It cannot be 

described as unusual. Moreover, permanent disfranchisement is 

proportional to convictions for infamous and violent crimes. 
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Argument 

I. A MARYLAND STATUTE THAT RESTRICTS THE OPPORTUNITY OF 
INDIVIDUALS CONVICTED OF CERTAIN VIOLENT FELONIES TO VOTE IS 
NOT A VOTING QUALIFICATION OR PREREQUISITE SUBJECT TO THE 
VOTING RIGHTS ACT, 42 U.S.C. § 1973 (2000). 

Section 2 of the VRA “bars all States and their political 

subdivisions from maintaining any voting ‘standard, practice, or 

procedure’ that ‘results in a denial or abridgement of the right 

. . . to vote on account of race or color.’ Reno v. Bossier 

Parish Sch. Bd., 520 U.S. 471, 479 (1997)(citing 42 U.S.C. § 

1973(a) (2000)). To establish a claim under the Section, 

plaintiffs must show “that the political processes leading to 

nomination or election in the State or political subdivision are 

not equally open to participation by members of [a racial 

minority] . . . in that its members have less opportunity than 

other members of the electorate to participate in the political 

process. . .’” Abrams v. Johnson, 521 U.S. 74, 90 (1997) (citing 

42 U.S.C. § 1973(b) (2000)). In applying the statute, courts 

inquire into the totality of the circumstances surrounding the 

case. Chisom v. Roemer, 501 U.S. 380, 394 (1991). 

 

A. Neither the wording of the Voting Rights Act nor its 

legislative history indicate that the disfranchisement of 

felons falls under the scope of the Act. 

The wording of the VRA, as amended, its implementation by the 

executive branch, and the actions of this Court and the Congress 
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in the years since, all indicate that the VRA was never intended 

to apply to felon disfranchisement. 

In construing a statute, this Court first looks to its plain 

text. Connecticut Nat'l Bank v. Germain, 503 U.S. 249, 254 

(1992). In the VRA, Congress did not define “qualification or 

prerequisite to voting or standard, practice, or procedure.” See 

Allen v. State Bd. of Elections, 393 U.S. 544, 566 n.31 (1969) 

quoting Hearings on § 1564 before the S. Comm. on the Judiciary, 

89th Cong. 191-92 (1965). Where a statute is unclear, as this 

Court has found the VRA to be with respect to its scope (Id. at 

544), the Court looks to the act’s legislative history.  

1. Enactment and Initial Implementation of the VRA (1965) 

In South Carolina v. Katzenbach, 383 U.S. 301, 311 (1966), 

this Court discussed the impetus for the VRA and the types of 

discrimination that Congress intended the VRA to address. The 

Court described past uses of many qualifications, such as 

literacy and understanding tests, to discriminate (Id. at 311, 

319) but made no mention of felon disfranchisement as an evil 

that Congress sought to address. Rather, members of Congress had 

explicitly noted that certain sections of the Act were not 

intended to prevent felon disfranchisement. In discussing 

Section Four of the Act, the House Report stated: 

This subsection [covering “good moral character” 

requirements] does not proscribe a requirement of 

a State . . . that an applicant for voting or 
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registration for voting be free of conviction of a 

felony or mental disability. 

H.R. Rep. No. 89-4391965 (1965), as reprinted in 1965 

U.S.C.C.A.N. 2437, 2457. See also S. Rep. No. 89-162 (1965), as 

reprinted in 1965 U.S.C.C.A.N. 2508, 2562 (Senate Report). 

Moreover, Congress acted against a social and legal backdrop 

where felon disfranchisement provisions had been widely used and 

endorsed by many institutions, including this Court. States had 

prevented felons from voting since before the American 

Revolution. See Green v. Bd. of Elections, 380 F.2d 445, 451 (2d 

Cir. 1967). This Court had endorsed the practice in cases dating 

to the Nineteenth Century. Id; see also Gray v. Sanders, 372 

U.S. 368, 380 (1963).  It is unlikely that Congress would have 

intended that the VRA bar the use of such widely accepted 

provisions without clearly signaling its intent to do so.  

The initial enforcement of the VRA supports the view that the 

VRA does not cover felon disfranchisement. Once enacted, it was 

immediately enforced to eliminate “literacy tests and similar 

devices that had been used to prevent black voter registration 

in the segregated South.” Holder v. Hall, 512 U.S. 874, 894 

(1994) (Thomas, J., concurring).  As the first step in this 

process, the Civil Service Commission prepared qualifications 

for new federal vote examiners to use to register voters. 

Implementation of Voting Rights Act, 1 Weekly Comp. Pres. Doc. 
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51 (Aug. 9, 1965). The qualifications were based on existing 

state election requirements “insofar as these [had] not been 

suspended by the Act.” South Carolina, 383 U.S. at 321. In a 

sign that Congress and the Administration did not view the VRA 

as barring disfranchisement, the Commission unambiguously 

adopted existing state felon disfranchisement provisions.1 

Respondents may argue that felon disfranchisement statutes 

did not have a racially disparate effect in 1965 and that 

Congress could not know that the practice was discriminatory. 

However, this argument ignores the fact that past uses of felon 

disfranchisement for constitutionally impermissible purpose was 

almost certainly known at the time. See, e.g., W. Roy Smith, 

Negro Suffrage in the South, in Studies in Southern History and 

Politics 231, 242 (1914); John Hope Franklin, “Legal” 

Disenfranchisement of the Negro, 26 J. Negro Educ. 241 (1957). 

Even in the unlikely event that Congress was completely ignorant 

of the impermissible use of felon disfranchisement in 1965, 

despite lengthy hearings and historical research, (South 

Carolina, 383 U.S. at 321), the issue was one that Congress 

would have been aware of by the time of the 1982 amendments 

(see, e.g., Shepherd v. Trevino, 575 F.2d 1110 (5th Cir. 1978); 

Williams v. Taylor, 677 F.2d 510 (5th Cir. 1982)) or by 1993, 

                     
1 Federal examiners were immediately dispatched to Alabama, Louisiana, and 

Mississippi.  Although each state had built a record of discriminatory 

electoral practices, the new regulations expressly supported each states’ 

felon disfranchisement provisions.  See 30 Fed. Reg. 9859 (Aug. 10, 1965). 
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when Congress passed the National Voter Registration Act of 

1993, which explicitly lists felon disfranchisement as a 

permissible voting regulation. 42 U.S.C. § 1973gg-

6(a)(3)(B)(2000); see, e.g. Hunter v. Underwood, 471 U.S. 222 

(1985) (detailing, eight years before passage of the NVRA, the  

adoption, by Alabama’s 1901 constitutional convention, of a 

discriminatory disfranchisement provision). Indeed, despite 

accounts of the improper use of felon disfranchisement available 

to Congress for over 50 years, “the only consideration of felon 

disenfranchisement in the entire history of the Voting Rights 

Act . . . is Congress’ explicitly announced intention to exclude 

such statutes from the §1973b(c) tabulation of prohibited tests 

and devices.” Baker v. Pataki, 85 F.3d 919, 932 (2d Cir. 1996).  

2. The 1982 Amendments and the Effects Test 

Congress reauthorized the VRA in 1982 and amended Section 2 

as a direct response to this Court’s decision in Mobile v. 

Bolden, 446 U.S. 55, 60-61 (1980). See Chisom, 501 U.S. at 393. 

As noted above, the legislative history of the amendment 

contains no discussion of felon disfranchisement, and no section 

of the amended statute addressed the practice. This silence is 

probative. In Chisom v. Roemer, this Court, in determining 

whether the VRA covered judicial elections, refused to adopt the 

respondents’ reasoning that the term “representatives” indicated 

a congressional intent to exclude judges because the Court was 
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“convinced that if Congress had such an intent, Congress would 

have made it explicit in the statute, or at least some of the 

Members would have identified or mentioned it at some point in 

the unusually extensive legislative history of the 1982 

amendment.”  Chisom, 501 U.S. at 396. 

Congress, in 1982, modified the statute to expand voters’ 

rights beyond the boundaries of the Fourteenth Amendment, as 

outlined by this Court in Mobile, and discussed this clearly in 

the Senate report.  See S. Rep. No. 97-417, (1985) as reprinted 

in 1982 U.S.C.C.A.N. 177-79. Congress did not take these steps 

with respect to felon disfranchisement. This despite the fact 

that this Court had held, in a decision similar to Mobile, that 

state felon disfranchisement did not violate the Fourteenth 

Amendment (see Richardson v. Ramirez, 418 U.S. 24 (1974)), and 

despite the accumulated evidence, available to Congress, 

demonstrating that the practice had been used in the past to 

discriminate. 

Respondent may argue that this Court’s decision in Thornburg 

v. Gingles, 478 U.S. 30 (1986), which construed the amended VRA 

in the context of a redistricting case, provides the necessary 

precedent for extending Section 2 to felon disfranchisement 

claims. In Gingles, the Court stated that “[t]he essence of a § 

2 claim is that a certain electoral law, practice, or structure 

interacts with social and historical conditions to cause an 
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inequality in the opportunities enjoyed by black and white 

voters to elect their preferred representatives” Id. at 47, see 

also S. Rep. No. 97-417, at 28-29 (1982).  This argument ignores 

the words of the Court’s opinion, however. The Gingles Court did 

not state that, henceforth, the VRA would extend to any voting 

law or practice, so long as it interacted with socio-historical 

conditions to produce disparities, instead, the Court described 

the essence of a claim that was already properly brought under 

the VRA. Rather than changing the scope of the underlying law or 

its substantive operation, the Amendment to Section 2 addresses 

only that law’s application, specifically, the burden of proof.  

This Court has never held that Gingles’s characterization of 

a Section 2 claim allows a plaintiff to challenge practices that 

Congress unambiguously excluded from the scope of the Act.  To 

the contrary, Houston Lawyers' Ass'n v. Attorney Gen., 501 U.S. 

419, 426 (1991) supports a reading that the Gingles language and 

the totality of the circumstances test apply only to the 

application, and not the scope, of the VRA. In Houston, the 

Court declined to reach the question of whether Texas had a  

compelling interest in drawing single-member voting districts 

for state district judges. The Court found the matters “relevant 

either to an analysis of the totality of the circumstances that 

must be considered in an application of the results test 
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embodied in § 2, as amended . . . but not to the threshold 

question of the Act's coverage.” Id., (emphasis added). 2  

Finally, although the 1982 Amendment eased the plaintiffs’ 

burden in Section 2 claims, this Court has never held that 

Section 2, as amended, reaches any action with a disparate 

effect on minority voting. See Chisom, 501 U.S. at 403 n.32 

(noting that the standard for Section 2 need not rest on the 

one-person, one-vote rule, necessarily allowing some disparate 

effect).3 Nor did Congress intend such a result. Congress listed 

a series of factors beyond evidence of disparate impact, such as 

historical discrimination, for courts to weigh in deciding 

Section 2 challenges. Gingles, 478 U.S. a 50–52.  

B. Had Congress Intended the Voting Rights Act to Operate as 

Respondent Urges, Its Enactment Would Have Been an 

Unconstitutional Exercise of the Legislature’s Fourteenth 

and Fifteenth Amendment Enforcement Powers 

The principle of interpreting congressional statutes to avoid 

constitutional conflicts “has for so long been applied by this 

                     
2 See also S.Rep. No. 97-417, at 28-29 (1982) (establishing that the 1982 

amendments relate to a plaintiff’s burden of proof and do not change the 

underlying substantive law. The Senate report, summarizing the amendment’s 

purpose stated: “The amendment . . . is designed o make clear that plaintiffs 

need not prove a discriminatory purpose in the adoption or maintenance of the 

challenged system of practice in order to establish a violation.”); but see 

Farrakhan v. Washington, 338 F.3d 1009, 1020 (9th Cir. 2003). Farrakhan held 

that Gingles did expand the scope of the VRA but the case is in the minority 

of a recent circuit split on this issue. See Johnson v. Florida, 405 F.3d 

1214 (11th Cir. 2005); Muntaqim v. Coombe, 366 F.3d 102 (2d Cir. 2004). 
3 See also City of Richmond v. United States, 422 U.S. 358, 369 (1975) 

(interpreting Section 5 of the VRA and noting that under a more expansive 

view of the Section, no court could ever approve a city’s annexation plan if 

“the racial balance were to shift in even the smallest degree as a result.”) 
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Court that it is beyond debate.” DeBartolo Corp. v. Fla. Gulf 

Coast Trades Council, 485 U.S. 568, 575 (1988). Consequently:  

“when a particular interpretation of a statute invokes  

the outer limits of Congress' power, [the Court] expect[s]  

a clear indication that Congress intended that result. 

Second, if an otherwise acceptable construction of a  

statute would raise serious constitutional problems,  

and where an alternative interpretation of the statute  

is ‘fairly possible,’ [the Court is] obligated to  

construe the statute to avoid such problems.”  

 

INS v. St. Cyr, 533 U.S. 289, 299 (2001); see also McConnell v. 

Fed. Election Comm'n, 540 U.S. 93, 180 (2003). 

As discussed in Section I.A. supra, the alternative 

interpretation here is not only “fairly possible,” it is the 

better supported one. Respondent urges this Court to adopt an 

application of the VRA that introduces serious constitutional 

concerns. If the VRA were applied in such a broad way, with 

Congress having undertaken no findings to support such an 

action, and in direct contradiction of this Court’s holding in 

Richardson v. Ramirez that felon disfranchisement is endorsed by 

the Fourteenth Amendment, U.S. Const. amend. XIV, § 2, the City 

of Boerne line of cases would compel a finding that the law is 

unconstitutional. Richardson, 418 U.S. at 24; City of Boerne v. 

Flores, 521 U.S. 507 (1997). 

City of Boerne summarized the limits of Congress’s powers to 

enforce the Fourteenth and Fifteenth Amendments. While these 

powers allow Congress to prevent and deter constitutional 
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violations, and to prohibit practices that are not in themselves 

unconstitutional, the powers are not unlimited. Congress “has 

been given the power ‘to enforce,’ not the power to determine 

what constitutes a constitutional violation.” City of Boerne, 

521 U.S. at 519. Appropriate enforcement of the Amendments’ 

guarantees requires that Congress “identif[y] a history and 

pattern of unconstitutional . . . discrimination by the States.” 

Bd. of Trs. of the Univ. of Ala. v. Garrett, 531 U.S. 356, 368 

(2001). Congress can only exercise its authority in response to 

these identified state transgressions. Id.  

If Congress were to act to address an unidentified wrong, 

there would be ample support for a finding that Congress was 

attempting to “establish the meaning of constitutional 

provisions.” City of Boerne, 521 U.S. at 527. The application of 

the VRA urged by respondents would present an even clearer case 

of congressional overreach. In Richardson v. Ramirez, this Court 

not only held that felon disfranchisement did not violate the 

Fourteenth Amendment, but that the practice was explicitly 

authorized in the Amendment’s text. Richardson involved an Equal 

Protection challenge, brought by former prisoners, to 

California’s felon disfranchisement statute. 418 U.S. at 26–27. 

The Court held that the Equal Protection Clause in Section One 

of the Fourteenth Amendment, “could not have been meant to bar 

outright a form of disenfranchisement which was expressly 
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exempted from the less drastic sanction . . . which §2 imposed 

for other forms of disenfranchisement.” Id., at 55. 

Respondents may argue that Katzenbach v. Morgan, 384 U.S. 641 

(1966), demonstrates that if Congress bars a practice that this 

Court has found to be constitutional (in Morgan, the use of 

literacy tests), a less-searching rational basis test is applied 

so long as Congress has acted to protect a fundamental right. 

See id., at 652-53. The burden on Congress for justifying a 

prohibition on felon disfranchisement is greater, however, 

because the text of the Constitution authorizes the practice. 

Consequently, Congress must meet the stricter test applied by 

Oregon v. Mitchell, 400 U.S. 112 (1970). This is so because 

Congress’s enforcement power under the Civil War Amendments is 

limited in that “Congress may not by legislation repeal other 

provisions of the Constitution.” Id., at 128.  

Oregon v. Mitchell set out the procedure through which 

Congress could properly address a practice sanctioned by the 

Constitution and intrude on a sphere traditionally reserved to 

the states. Here, Congress would first have to make legislative 

findings that the practice is used to disfranchise voters on 

account of race. See id., at 130. As described in Section I.A., 

supra, Congress not only failed to make findings on the practice 

of felon disfranchisement, but has explicitly authorized the 

practice in every instance where it has addressed the practice. 
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Had Congress identified discrimination, City of Boerne, which 

followed Oregon, requires that Congress next tailor its response 

to the violations to effect a congruent and proportional remedy 

to the wrong. City of Boerne, 521 U.S. at 520. This is another 

test that Section 2 would fail to meet. 

The fact that voting is such an important right increases, 

rather than lessens, the burden on Congress to justify its 

action. Voting is not only important to individuals, but to the 

states, which accordingly have broad powers to regulate the 

vote. See, e.g., Carrington v. Rash, 380 U.S. 89, 91 (1965). 

When Congress seeks to intrude on this state sphere, this Court 

requires it to clearly set out its intentions to intrude on a 

fundamental state function. Gregory v. Ashcroft, 501 U.S. 452, 

460–61 (1991). Congress has not done so in the VRA with regard 

to felon disfranchisement. See Muntaqim, 366 F.3d at 129.  

Respondent’s position would also result in a ban on felon 

disfranchisement that would include the vast majority of states 

that prevent felons from voting at any point in their sentences. 

If, as Respondent contends, Section 2 were intended to prevent 

any qualification on voting that resulted in a denial of the 

right to vote based on race, it would necessarily include 

disfranchisement during incarceration because the percentage of 

the prison population in the United States that is non-white is 

grossly disproportionate to the percentage of minorities in the 
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population as a whole. (See R. ¶¶ 20, 21, 24, 33); R. Richard 

Banks, Beyond Profiling: Race, Policing, and the Drug War, 56 

Stan. L. Rev. 571, 594-95 (2003) (describing a 2001 study which 

showed that “[b]lack men are more than five times as likely as 

white men to enter prison.”). Only two states allow felons to 

vote while in prison. See The Sentencing Project, Felony 

Disenfranchisement Laws in The United States (2005), available 

at http://www.sentencingproject.org/pdfs/1046.pdf (last visited 

Jan. 21, 2006) (hereinafter “Sentencing Project”). Under 

Respondent’s reading of the Act, the same logic that would 

prevent states from restricting the right of ex-felons to vote 

would apply with equal force to those currently imprisoned. 

Thus, the end result of Respondent’s position is a statute, 

passed without findings on whether disfranchisement had been 

used unconstitutionally and without a statement of intent to 

disrupt the federal balance, that overrules voting 

qualifications in forty-eight states. 

C. Even if the Voting Rights Act Were Held to Bar 

Discriminatory Felon Disfranchisement, Provisions Such as 

Maryland’s Would not Fall Under the Act’s Coverage. 

Even if the VRA were held to reach felon disfranchisement, 

despite the lack of Congressional intent to reach the practice, 

and despite the serious constitutional questions that would be 

raised by that reading, statutes such as Maryland’s would still 

not be included in the Act’s prohibitions. 
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First, under the reading of the Fifteenth Amendment that this 

Court applied in Hunter v. Underwood, Respondent would have to 

prove that the statute was originally motivated by intentional 

discrimination, and that the state did not subsequently take 

action to ameliorate this discrimination. Hunter, 471 U.S. at 

222, Johnson, 405 F.3d at 1226. Here, Respondent has made no 

allegation that the statute was enacted for a discriminatory 

purpose. To the contrary, Maryland’s efforts to narrow the reach 

of §102 to lessen its racially disparate effects demonstrates 

that there is no discrimination present. 

In 1974 the statute operated to disqualify any voter who had 

been convicted of an infamous crime, except where a voter had 

completed his or her sentence after a first conviction. See 

Thiess v. State Admin. Bd. of Election Laws, 387 F. Supp. 1038, 

1039 n.2 (D. Md. 1974). The legislature altered the statute to 

place a three-year time limit on the disfranchisement of a 

person convicted for a second time, unless the second conviction 

was a crime of violence. 2002 Md. Laws Ch. 304. This lessened 

the disproportionate effect of the statute because, prior to the 

amendment, the offense triggering permanent disfranchisement 

could be a drug offense, most of which are “infamous crimes.” 

(R. at 46-47). Imprisonment for drug crimes was one of the 

factors most responsible for the disparate effect of the 

statute, as African-American imprisonment for drug crimes had 
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increased by 611 percent from 1986 to 1999. Michael Dresser, 

Blacks Imprisoned Disproportionately in Md., Study Says, The 

Baltimore Sun, Oct. 23, 2003, at 2B. While 76% of Maryland 

prisoners were African-American, 90% of those incarcerated for 

drug-related offenses were. Id. By shifting the triggering 

offense, Maryland made the statute’s operation less dependent on 

race, and more dependent on that individual’s conscious choice. 

This distinction is vital. As the Sixth Circuit noted in 

Wesley v. Collins, 791 F.2d 1255 (6th Cir. 1986), statutes that 

rely on the commission of a felony:  

do not deny any citizen, ab initio, the equal 

opportunity to participate in the political 

process . . ., only the commission of a 

preascertained, proscribed act warrants the state 

. . . to foreclose a certain individual from the 

voting process. Nor are felons disenfranchised 

because of an immutable characteristic, such as 

race, but rather because of their conscious 

decision to commit a criminal act . . . 

Wesley, 791 F.2d at 1262. Indeed, the Wesley test, determining 

whether a minority voter had a full chance to participate in the 

electoral process, but lost it only after he or she made a 

conscious choice to commit a violent crime, best comports with 

the effects test laid out in Gingles. 478 U.S. at 46 (stating 

that Section 2 protects access to the electoral process). Laws 

that interact with social and economic circumstances over which 

individuals have little control to deny the right to vote to 

members of a minority group may properly implicate the VRA. By 
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contrast, statutes which address choices over which individuals 

do exert control, such as vote tampering or the commission of 

violent crimes, should not be banned under the Act.  

II. MARYLAND’S DISFRANCHISEMENT OF A VIOLENT FELON, PREDICATED ON 
HIS PRIOR CONVICTION OF AN INFAMOUS CRIME, IS NOT A CRUEL AND 
UNUSUAL PUNISHMENT IN VIOLATION OF THE EIGHTH AMENDMENT 

A. The Eighth Amendment Does Not Apply to Maryland’s 

Disfranchisement of Repeat Felons 

The Eighth Amendment,4 made applicable to the states through 

the Fourteenth Amendment, see Cooper Indus., Inc. v. Leatherman 

Tool Group, Inc., 532 U.S. 424, 433–34 (2001), prohibits only 

cruel and unusual punishments. U.S. Const. amend. VIII, see 

Austin v. United States, 509 U.S. 602 (1993). Section 102 is a 

regulation well within Maryland’s “broad powers to determine the 

conditions under which the right of suffrage may be exercised.” 

South Carolina, 383 U.S. at 325 (quoting Carrington, 380 U.S. at 

91). The Eighth Amendment does not reach it. 

Furthermore, Section Two of the Fourteenth Amendment contains 

an affirmative sanction of a state’s power to prevent criminals 

from voting. U.S. Const. amend. XIV, § 2. The Due Process Clause 

in Section One of the Fourteenth Amendment, which incorporates 

the Eighth Amendment, cannot be construed to ban a practice 

endorsed in Section Two. Cf. Richardson, 418 U.S. at 55 

                     
4 The Eighth Amendment reads, “Excessive bail shall not be required, nor 

excessive fines imposed, nor cruel and unusual punishments inflicted.” 
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(applying identical logic to an Equal Protection Clause 

challenge to felon disfranchisement). 

1. Maryland’s Voting Regulations That Disfranchise Certain 

Repeat Felons Do Not Constitute Punishment 

To establish the applicability of the Eighth Amendment the 

court must determine whether it is punishment. Austin, 509 U.S. 

at 610. In Austin, this Court considered whether civil 

forfeiture constituted punishment. It held that punishment 

encompasses only those sanctions that “cannot fairly be said 

solely to serve a remedial purpose, but rather can only be 

explained as also serving either retributive or deterrent 

purposes.” Id. (quoting United States v. Halper, 490 U.S. 435, 

448 (1989)(overruled on other grounds, Hudson v. United States, 

522 U.S. 93, 103 (1997)))(emphasis added).5 Maryland’s voting 

regulations can be completely justified on non-punitive grounds 

and therefore do not constitute punishment. See id.  

The “controlling nature” of a statute “normally depends on 

the evident purpose of the legislature.” Trop v. Dulles, 356 

U.S. 86, 96 (1958)(plurality opinion). When objective evidence 

of the legislature’s purpose is equivocal (or unrevealed), the 

nature of the disability itself may be considered. See id. 

                     
5 In Halper, this Court considered whether punishment was imposed for the 

purposes of Double Jeopardy analysis. 490 U.S. at 435. Although the Halper 

approach to the Fifth Amendment was later overruled, Hudson, 522 U.S. at 101, 

its description of the constitutional definition of punishment is sound. See 

id. at 103 (clarifying that certain civil forfeitures are punishment 

protected by the Eighth Amendment, but not by the Double Jeopardy clause of 

the Fifth Amendment). 
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Maryland’s disfranchisement statute is codified in the 

Elections volume of the Maryland Code. § 102. The same section 

prevents minors, the mentally disabled, and residents of other 

states from registering in Maryland. Id. As the District Court 

observed in its opinion below, “[i]t can hardly be punishment to 

situate Plaintiff with so many Americans who have committed no 

crimes.” (R. at 27.)  

Several Courts have identified legitimate, and even 

compelling reasons for election regulations that prevent felons 

from registering. In Kronlund v. Honstein, the court explained,  

[a] State has an interest in preserving the 

integrity of her electoral process by removing 

from the process those persons with proven anti-

social behavior whose behavior can be said to be 

destructive of society’s aims. . . . A State may 

also legitimately be concerned that persons 

convicted of certain types of crimes may have a 

greater tendency to commit election offenses.  

327 F. Supp. 71, 73 (D. Ga. 1971) (concluding that the state 

interest was compelling). Section 102 also permanently prohibits 

persons “convicted of buying or selling votes” from registering, 

indicating Maryland’s particular interest in protecting against 

voter fraud; it is rational to believe that repeat felons might 

also have fewer compulsions against selling their own votes.  

The Maryland statute is easily distinguishable from an 

illegitimate scheme of haphazard disfranchisement without 

rational relation to the seriousness of the triggering crime. 
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See Stephens v. Yeomans, 327 F. Supp. 1182 (D.N.J. 1970). 

Maryland’s law is carefully (and recently) tailored so that only 

a record showing multiple convictions and including both 

infamous and violent crimes extends disenfranchisement 

permanently. § 102; see also Section I.C supra.  

This Court has described regulations like Maryland’s as 

nonpenal. In Trop v. Dulles, this Court used the 

disfranchisement of a convicted bank robber as an example of a 

non-punitive statute, finding that “the purpose of [a criminal 

disfranchisement] statute is to designate a reasonable ground of 

eligibility for voting.” Trop, 356 U.S. at 96-97 (plurality 

opinion).  

Trop is only this Court’s clearest characterization of 

criminal disfranchisement as nonpenal. Over its history, the 

Court has repeatedly implicitly or explicitly endorsed criminal 

disfranchisement. See e.g., Gray, 372 U.S. at 380 (discussed 

supra). Indeed, “the propriety of excluding felons from the 

franchise has been so frequently recognized – indeed put forward 

by the Justices to illustrate what the states may properly do – 

that such expressions cannot be dismissed as unconsidered 

dicta.” Green, 380 F.2d at 451 (citing cases). 

The Trop analysis of criminal disfranchisement has been 

endorsed by every lower court that has considered it. See Green, 

380 F.2d at 449; Kronlund, 327 F. Supp. at 73; see also Beacham 
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v. Braterman, 300 F. Supp. 182, 184 (D. Fla. 1969) (aff’d 396 

U.S. 12 (1969)).6 

As policy, disfranchisement might be more rational as a 

voting regulation than as a punishment. In fact, “it may be more 

desirable from a correctional point of view to give felons the 

right to vote.” Fincher v. Scott, 352 F. Supp. 117, 119 

(M.D.N.C. 1972) (concluding that granting such a right was not 

constitutionally required); see also Richardson, 418 U.S. at 55 

(noting the argument that rehabilitation of the ex-felon may 

require restoring the right to vote). Penological theory might 

argue against a disfranchisement law; a purpose of punishment 

his hardly necessary to justify Maryland’s provision.  

2. Even if Felon Disfranchisement Is Punishment, It Is 

Authorized by Section Two of the Fourteenth Amendment; 

Eighth Amendment Analysis Is Not Applicable. 

As discussed in Section I.B., supra, Section Two of the 

Fourteenth Amendment contains an “affirmative sanction” of “the 

exclusion of felons from the vote.” Richardson, 418 U.S. at 54. 

Accordingly, in Richardson, a facial challenge to a felon 

disfranchisement law was rejected absent a showing of 

intentional discrimination. The Eighth Amendment has been 

incorporated against the states through Section One of the 

                     
6 In general, the disfranchisement statutes considered in these cases were 

broader than the Maryland statute the respondent challenges. See, e.g., 

Kronlund 327 F. Supp. at 23 (considering disfranchisement after a single 

smuggling conviction).  

 



 24 

Fourteenth Amendment. See Cooper Indus., Inc., 532 U.S. at 433-

34. The California statute considered in Richardson was less 

narrowly-tailored than Maryland’s law. See 418 U.S. at 28-29 

(describing California statute that permanently disenfranchised 

persons convicted of any “infamous” crime). There are no 

relevant differences between the Equal Protection challenge 

raised in Richardson and the Eighth Amendment (as incorporated 

in Due Process) challenge raised here. The Richardson holding 

requires a finding that criminal disfranchisement statutes, 

affirmatively sanctioned under the Fourteenth Amendment, are not 

reached by the Eighth Amendment. 

B. Maryland’s Election Registration Laws Do Not Offend The    

Eighth Amendment Even If It Applies To Felon 

Disfranchisement. 

The Eighth Amendment prohibits punishments that are both 

cruel and unusual. U.S. Const. amend. VIII. Maryland’s 

disfranchisement of repeat felons is neither, and should be 

upheld. See Kronlund, 327 F. Supp. at 71; see also Trop, 356 

U.S. at 96-97.  

The words “cruel and unusual” must be interpreted in 

consonance with the text of the constitution, by considering 

“history, tradition, and precedent, and with due regard for its 

purpose and function in the constitutional design.” Roper v. 

Simmons, 125 S. Ct. 1183, 1190 (2005). Such interpretation 

requires a reference “to ‘the evolving standards of decency that 
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mark the progress of a maturing society’ to determine which 

punishments are so disproportionate as to be cruel and unusual.” 

Id., quoting Trop, 356 U.S. at 100-101. This court has made it 

clear that objective factors should inform proportionality 

review to the maximum possible extent. Atkins v. Virginia, 536 

U.S 304, 312 (2002).7 

1. Felon Disfranchisement is Endorsed by An Overwhelming 

Majority of States, and Is Not Outside Any Evolving 

Standard of Decency.  

The history and tradition of disfranchisement laws in the 

United States is unambiguous. Even in 1823, such a sanction was 

not considered unusual; it was a familiar “consequence of 

treason, and of infamous crimes.” See Barker v. People, 20 

Johns. 457, 459 (N.Y. 1823). As described supra, the laws are 

explicitly acknowledged in the Fourteenth Amendment and this 

Court has acknowledged their legitimacy on a number of 

occasions. See, e.g., Gray, 372 U.S. at 380. 

There is no evolving consensus that disfranchisement due to 

criminal behavior is indecent in a progressive society. Today 

all but two states exercise criminal disfranchisement in one 

form or another. Sentencing Project, supra. Thirty-six states 

                     
7 In recent death penalty cases, the Court has asserted that it should apply 

its own independent judgment on the acceptability of the punishment under the 

Constitution. Roper, 125 S. Ct. at 1192. However, the Eighth Amendment is 

applied differently to death penalty cases, See Atkins, 536 U.S. at 337 

(Scalia, J., dissenting), and decisions considering capital cases “are of 

limited assistance in deciding the constitutionality” of non-capital cases. 

Rummel v. Estelle, 445 U.S. 263, 272 (1980). 
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restrict the voting rights of criminals beyond their prison 

term, id., and 13 states including Maryland permanently 

disfranchise some criminals. (Compl. ¶ 33.) Respondent cites 

recent relaxation of disfranchisement statutes as evidence of 

evolving standards. (R. at 14.) To the contrary, revisions like 

Maryland’s 2002 amendment that restored the right to vote to 

non-violent repeat offenders indicate that states are using 

their expertise in regulating elections to tailor these laws 

narrowly to meet their goals. 2002 Md. Laws 304. Unlike the 

consistent trend towards abolition discerned by this Court in 

Roper, 125 S. Ct. at 1193, several states have expanded the 

reach of their disfranchisement laws, and none have abolished 

them altogether. See Sentencing Project, supra at *2 (noting 

expansions in Kansas and Utah). Such ambiguity requires that any 

trend towards relaxed disfranchisement provisions “must find its 

source and its sustaining force in the legislatures, not in the 

federal courts. Rummel, 445 U.S. at 284. 

Some recent Court cases have considered international law as 

once source of evidence of evolving standards. See Roper 125 S. 

Ct. at 1198-99. Unlike those cases, international law provides 

the respondent with no substantial support. In Roper, the court 

found confirmation in the “stark reality” that the United States 

alone sanctioned the juvenile death penalty. 125 S. Ct. at 1198. 

By contrast, criminal disfranchisement is much more widespread 
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across the globe. In 2003, one scholar found that 60 foreign 

nations denied prisoners the right to vote, and at least eight 

(including Finland and New Zealand) limited suffrage for 

criminals even after their prison terms were completed. Brandon 

Rottinghaus, Incarceration and Enfranchisement, 12 Elections 

Today 1 at 12 (2004).8  

Respondents may claim that the application of Maryland’s 

Election Law is irrational or too rooted in discretionary 

classifications. See Stephens, 327 F. Supp. at 1182. To the 

contrary, Maryland’s statute is unambiguous. Violent crimes are 

explicitly codified, Md. Crim. Law § 14-101 (West 2005), while 

infamous crimes are defined by statute, Md. Elec. Law, § 1-

101(aa)(West 2005),9 and regularly enumerated by the State 

attorney general. (See R. at 45.) These categories are rational, 

stable, and reasonable, and allow for no individual discretion 

in application of the disfranchisement provision. 

2. If Felon Disfranchisement is Punishment, It is 

Proportional to the Triggering Crimes. 

As the Court of Appeals noted, disfranchisement is not cruel 

and unusual per se; it is only the possibility that it is 

“disproportionate in some circumstances” that deserves scrutiny. 

                     
8 Hirst v. United Kingdom, Application No. 74025/01 (Eur. Ct. Hum. Rts. Oct 6, 

2005), cited by the Respondent to suggest an international consensus, 

explicitly allows that a “common European approach to the problem” may be 

impossible to discern. Id. at *22 - *23. 
9 Under Maryland law, “‘infamous crime’ means any felony, treason, perjury, or 

any crime involving an element of deceit, fraud, or corruption.” Md. Elec. 

Law § 1-101(aa)(West 2005).  
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(R. at 39.); see also Harmelin v. Michigan, 501 U.S. 957, 1000 

(1991)(Kennedy, J., concurring)(“[N]o penalty is per se 

unconstitutional”). Taken as a whole, recent opinions 

considering allegations of Cruel and Unusual Punishments teach 

that the Amendment “contains a ‘narrow proportionality 

principle’ that ‘applies to noncapital sentences,’” Ewing v. 

California, 538 U.S. 11, 20 (2003)(plurality opinion)(quoting 

Harmelin, 501 U.S. at 996-97)(Kennedy, J., concurring), but that 

the successful application of the principle “should be 

exceedingly rare,” Id. at 22 (quoting Hutto v. Davis, 454 U.S. 

370 (1982)), and should only prohibit “grossly disproportionate” 

sentences. Ewing, 538 U.S. at 36 (plurality opinion). 

For most of its history, this Court accepted the proposition 

that for felonies, the “length of the sentence actually imposed 

is purely a matter of legislative prerogative.” Rummel, 445 U.S. 

at 274. but see Solem v. Helm, 463 U.S. 277 (1983)(holding life 

in prison without parole disproportionate to the crime for 

uttering a “no account” check for $100). Recent cases have 

determined that a mandatory life sentence is proportionate for a 

first time drug offense, Harmelin 501 U.S. at 957, and 25 years 

to life is a proportionate sentence for a recidivist non-violent 

felon. Ewing 538 U.S. at 30. Given these precedents, the Court 

is constrained to acknowledge that extended disfranchisement is 
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not disproportionate to a repeat felon who has been convicted of 

both infamous and violent crimes. 

Four principles of proportionality review help inform which 

punishments are “grossly disproportionate:” “the primacy of the 

legislature, the variety of legitimate penological schemes, the 

nature of our federal system, and the requirement that 

proportionality review be guided by objective factors.” Ewing, 

538 U.S. at 10 (plurality opinion)(quoting Harmelin, 501 U.S. at 

1001). Each of these factors support the conclusion that 

Maryland has enacted a proportional consequence of multiple 

felony convictions. Ewing itself recognized that increased 

penalties for “individuals who have repeatedly engaged in 

serious or violent criminal behavior” constituted a “deliberate 

policy choice” by state legislatures. In fact, “[h]aving twice 

imprisoned [someone] for felonies, [a state is] entitled to 

place upon [him] the onus of one who is simply unable to bring 

his conduct within the social norms prescribed by the criminal 

law of the State.” Rummel, 445 U.S. at 284 (upholding a life 

sentence for a repeat felon). Respondent and other permanently 

disenfranchised felons have repeatedly violated Maryland’s laws. 

Maryland has reasonably decided that repeat felons who are 
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unable to bring their conduct within the state’s social norms 

should be permanently disfranchised.10   

In Trop, the plurality held that expatriation was 

disproportionate to the crime of desertion. Their discussion of 

expatriation “suggest[s] a marked difference in severity between 

total political expatriation and the more limited deprivation of 

the right to vote.” Theiss, 387 F. Supp. at 1042. 

Disfranchisement’s effects fall well short of the 

unconstitutional destruction of individual existence described 

in Trop; there, the “expatriate has lost the right to have 

rights,” here, there is simply a restriction on the felons’ 

right to participate in elections in Maryland. 356 U.S. at 101-

02 (plurality opinion); see Theiss, 387 F. Supp. at 1042. 

Conclusion 

Maryland’s Election Law provision that disfranchises violent 

felons who have been convicted of at least one infamous crime is 

not a voting qualification or prerequisite subject to Section 2 

of the Voting Rights Act. Nor is the provision barred by the 

Eighth Amendment. The judgment of the Court of Appeals should be 

reversed and the underlying motion to dismiss granted.  

        Respectfully Submitted, 

 

        Team ID 10530 

        Counsel of Record 

January 23, 2006 

                     
10 In contrast, first-time offenders are only disenfranchised for as long as 

they are completing their sentences. § 102. 


