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QUESTI ONS PRESENTED

. Is a statutory provision that permanently denies the right to
vote only to persons who have committed a second or subsequent
violent felony a voting qualification or prerequisite subject
to § 2 of the Voting Rights Act, 42 U.S.C. § 1973, because it
results in a denial of the right to vote on account or race?

. Is Maryland’s disenfranchisement of a violent felon,
predicated on his prior conviction of an infamous crime, a
cruel and unusual punishment in violation of the Eighth
Amendment?
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OPI Nl ONS BELOW

The Fourth Circuit’s unreported opinion is reproduced in
the American Constitution Society Moot Court Competition 2005-06
Record (Record) at page 29. The District Court’s unreported
opinion and order dismissing the complaint is reproduced at
Record at 20.

JURI SDI CTI ON

The judgment of the Fourth Circuit was entered on July 16,
2005. The petition for a writ of certiorari was granted on
October 14, 2005. The court has subject matter jurisdiction and
venue is proper under the United States Constitution.

CONSTI TUTI ONAL AND STATUTORY PROVI SI ONS | NVOLVED
Feder a

U S. Const. anend. VIII.
Excessive bail shall not be required, nor excessive fines
imposed, nor cruel and unusual punishments inflicted.

U S. Const. anend. Xl V.

Section 1. All persons born or naturalized in the United States,
and subject to the jurisdiction thereof, are citizens of the
United States and of the state wherein they reside. No state
shall make or enforce any law which shall abridge the privileges
or immunities of citizens of the United States; nor shall any
state deprive any person of l1life, liberty, or property, without
due process of law; nor deny to any person within its
jurisdiction the equal protection of the laws.

Section 2. But when the right to vote at any election..is denied
to any of the male inhabitants of such State, being twenty-one
years of age, and citizens of the United States, or in any way
abridged, except for participation in rebellion, or other crime,
the basis of representation therein shall be reduced..

Section 5. The Congress shall have power to enforce, by
appropriate legislation, the provisions of this article.

U S. Const. anend. XV.

Section 1. The right of citizens of the United States to vote
shall not be denied or abridged by the United States or by any
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State on account of race, color, or previous condition of
servitude

Section 2. The Congress shall have the power to enforce this
article by appropriate legislation.

Voting R ghts Act of 1965, 42 U S. C o 1973

(a) No voting qualification or prerequisite to voting or
standard, practice, or procedure shall be imposed or applied by
any State or political subdivision in a manner which results in
a denial or abridgement of the right of any citizen of the
United States to vote on account of race or color, or in
contravention of the guarantees set forth in section 4(f) (2), as
provided in subsection (b).

(b) A violation of subsection (a) is established if, based on
the totality of circumstances, it is shown that the political
processes leading to nomination or election in the State or
political subdivision are not equally open to participation by
members of a class of citizens protected by subsection (a) in
that its members have less opportunity than other members of the
electorate to participate in the political process and to elect
representatives of their choice. The extent to which members of
a protected class have been elected to office in the State or
political subdivision is one circumstance which may be
considered: Provided, That nothing in this section establishes a
right to have members of a protected class elected in numbers
equal to their proportion in the population.

Cvil Rights Act of 1871, 42 U S.C. = 1983

Every person who, under color of any statute, ordinance,
regulation, custom, or usage, of any

State or Territory or the District of Columbia, subjects, or
causes to be subjected, any citizen of the United States or
other person within the Jjurisdiction thereof to the deprivation
of any rights, privileges, or immunities secured by the
Constitution and laws, shall be liable to the party injured in
an action at law, suit in equity, or other proper proceeding for
redress, except that in any action brought against a judicial
officer for an act or omission taken in such officer's judicial
capacity, injunctive relief shall not be granted unless a
declaratory decree was violated or declaratory relief was
unavailable...
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State of Maryl and

Ml. Const. art. |, © 4.

The General Assembly by law may regulate or prohibit the right
to vote of a person convicted

of infamous or other serious crime or under care or guardianship
for mental disability.

Md. Code Ann., Election Law & 3-102 (Bender 2005)

(b) Exceptions - An individual is not qualified to be a
registered voter if the individual:

(1) has been convicted of theft or other infamous crime,
unless the individual:
(1) has been pardoned; or
(i1)

1. in connection with a first conviction, has completed
the court-ordered sentence imposed for the conviction,
including probation, parole, community service,
restitutions, and fines; or

2. 1in connection with a subsequent conviction, has
completed the court-ordered sentence imposed for the
conviction, including probation, parole, community
service, restitutions, and fines, and at least 3 years
have elapsed since the completion of the court--
ordered sentence imposed for the conviction, including
probation, parole, community service, restitutions,
and fines;

(2) is under guardianship for mental disability; or
(3) has been convicted of buying or selling votes.
(c) Same—-Second or subsequent crime of violence-

Notwithstanding subsection (b) of this section, an individual
is not qualified to be a registered voter if the individual
has been convicted of a second or subsequent crime of
violence, as defined in § 14-101 of the Criminal Law Article.

Mi. Code Ann., Crimnal Law o 14-101(a) (Bender 2005)

“Crime of violence” defined. —-——- In this section, "crime of
violence" means:

(1) abduction; (2) arson in the first degree; (3) kidnapping;
(4) manslaughter, except involuntary manslaughter; (5) mayhem;
(6) maiming, as previously proscribed under former Article 27,
§§ 385 and 386 of the Code; (7) murder; (8) rape; (9) robbery
under § 3--402 or § 3--403 of this article; (10) carjacking;
(11) armed carjacking; (12) sexual offense in the first degree;
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(13) sexual offense in the second degree; (14) use of a handgun
in the commission of a felony or other crime of violence; (15)
an attempt to commit any of the crimes described in items (1)
through (14) of this subsection; (16) assault in the first
degree; (17) assault with intent to murder; (18) assault with
intent to rape; (19) assault with intent to rob; (20) assault
with intent to commit a sexual offense in the first degree; and
(21) assault with intent to commit a sexual offense in the
second degree.

STATEMENT OF THE CASE

A. Statutory Background

Only two statutes are significantly at issue in this case.
Answering Question One requires a determination of whether the
Voting Rights Act can be applied to a Maryland Felon
Disenfranchisement Law, in light of the Fourteenth Amendment’s
endorsement of state’s rights to disenfranchise felons, and the
Fifteenth Amendment, which the Voting Rights Act enforces.
Answering Question Two requires a resolution as to whether the
Fourteenth Amendment’s protection of voting disenfranchisement
precludes an application of the Eighth Amendment’s protection
from cruel and unusual punishment against a Maryland Felon
Disenfranchisement Law.
i. M. CooeE ANN., Election Law & 3-102(c)

Maryland promulgated § 3-102 under its constitutional power
to control voting qualifications. U.S. Const. art. I, § 4, cl.
1. Historically, many states have exercised this power to

disenfranchise criminals. Baker v. Pataki, 85 F.3d 919, 928 (4th

Cir. 1996) (5-5 decision). The Fourteenth Amendment explicitly
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endorses this practice by exempting franchise protection from
persons convicted of “participation in rebellion or other
crime.” U.S. Const. amend. XIV, § 2. The Supreme Court upheld

that right in Richardson v. Ramirez, 418 U.S. 24, 55-56 (1974),

stating that under this Amendment, states may continue the
historic practice of restricting convicted felons’ right to vote,
including those whose sentences have been completed.

ii. Voting Rights Act of 1965, 42 U S.C. o 1973 (1965)

The Fifteenth Amendment, enacted shortly after the
Fourteenth Amendment, prohibits states from denying voting rights
on account of race, and authorizes Congress to enforce this
prohibition through legislation. U.S. Const. amend XV. Under
that authority, in 1965 Congress passed the Voting Rights Act of
1965, 42 U.S.C. § 1973 (1965), (VRA) to combat Southern defiance

of the Fourteenth and Fifteenth Amendments. State of S.C. wv.

Katzenbach, 383 U.S. 301, 308 (1966). Section 1 of the VRA (VRA
§ 1) prohibits states from imposing voting qualifications that
result in denial of the right to vote on account of race.
Section 2 (VRA § 2) states that VRA § 1 is violated when, based
on the “totality of the circumstances,” an electoral law,
practice, or structure interacts with social and historical
conditions in a way that results in an inequality in voting
opportunities between white and African—-American voters.

Thornburg v. Gingles, 478 U.S. 30, 47 (1986). The “results”
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standard in VRA § 2 was changed from an “intent” standard in a

1982 Amendment.

B. Factual Background

The parties do not dispute the facts at this time.
Respondent Jeffrey Coolidge, an African-American and a citizen of
Maryland, 1is permanently disenfranchised under Maryland law after
a twenty year criminal record. Record at 9-10. He initiated his
criminal record in 1982, when he was convicted for possession
with intent to distribute a controlled substance (10 grams of
cocaine), a felony defined as an infamous crime under Maryland
law. Id. He served one year in prison, and during his
subsequent probation, he was again apprehended and convicted for
possession of a controlled substance (1 gram of cocaine), a
misdemeanor and not an infamous crime under Maryland law. Record
at 11. Coolidge registered as a voter in Maryland in 1992. 1Id.

In April, 2004, Coolidge robbed a convenience store,
threatening to assault the clerk before stealing $150. Id. He
was convicted of robbery, a crime of violence under Md. Code
Ann., Criminal Law § 14-101(a) (Bender 2005). Id. As a result,
under Md. Code Ann., Election Law § 3-102(c), (§ 3-102) Coolidge
was permanently disenfranchised because this conviction of a

crime of violence followed a prior conviction of an infamous

crime. Record at 12.
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C. Proceedi ngs Bel ow

D strict Court

Coolidge brought suit in the United States District Court

for the Eastern District of Maryland with three claims:

1. Plaintiff claimed violations to his rights under the

Fourteenth Amendment’s Equal Protection Clause and Fifteenth
Amendment. This claim was dismissed because Plaintiff
failed to allege any act of intentional discrimination by

the Defendant.

. Plaintiff claimed that his rights under the VRA were

violated by Maryland law, as he believed that under the
totality of the circumstances, the law denied him the right
to vote on account of his race. This claim was dismissed
because it would shift the federal/state balance of power

without a clear congressional intent to do so.

. Plaintiff claimed that his losing his right to vote

constituted cruel and unusual punishment as prohibited by
the Eighth Amendment. The court dismissed this claim
because the franchise is commonly restricted for numerous
reasons, and the Fourteenth Amendment which endorses felon

disenfranchisement was passed after the Eighth Amendment.

Fourth Circuit
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Coolidge appealed to the United States Court of Appeals for
the Fourth Circuit.

1. The Court affirmed the dismissal of Plaintiff’s claim under
the Fourteenth and Fifteenth Amendments.

2. The Court reversed the District Court’s dismissal of
Plaintiff’s claim under the Voting Rights Act, disregarding
the requirement of a clear statement from Congress to apply
the VRA in a way that changes the federal/state balance
under the rationale that because the law results in racial
discrimination, it falls under the plain meaning of the VRA.
The Court also ruled that the Fifteenth Amendment provides a
constitutional basis for this application of the VRA,
because Congress rejected a proposal for the Fifteenth
Amendment containing a felon disenfranchisement provision.

3. The Court reversed the District Court’s dismissal of
Plaintiff’s claim under the Eighth Amendment, holding that
disenfranchisement is expressly designed to punish, and
losing the franchise is too severe for a punishment with no

rationale besides retribution.



SUMVARY OF ARGUVMENT

The Fourth Circuit’s decision allowing Plaintiff’s VRA claim
to proceed against § 3-102 should be reversed because the VRA
does not apply to felon disenfranchisement. Such an application
is unconstitutional because it encroaches on the right of states
to control elections, betrays established jurisprudence by
construing a federal law in a way that creates a conflict between
the Fourteenth and Fifteenth Amendments, and finds no
constitutional basis in the Fifteenth Amendment. Even if
Congress intended such an application, it lacked the authority to
allow it, because the VRA is neither congruent nor proportional
as a remedy to the alleged harm caused by felon
disenfranchisement.

In light of settled historical and judicial understanding of
the Fourteenth Amendment’s endorsement of state felon
disenfranchisement laws, § 3-102 is immune to Plaintiff’s Eighth
Amendment challenge. Furthermore, as evidenced by state
legislative intent as well as Jjurisprudential precedent, § 3-102
is a voting regulation, not a punishment, and is therefore not
subject to the Eighth Amendment. Indeed, felon such laws serve
legitimate, non-penal purposes calculated to protect the
democratic process. Even if § 3-102 is classified as punishment,
under the 8th amendment it is not cruel and unusual because it

violates neither a requirement of proportionality to the offense



committed, nor a national standard of decency. In accordance

with precedent and in light of the democratic process, the

constitutional separation of powers, and the constitutionally

sanctioned authority of the State of Maryland to regulate the

voting rights of its criminals, Plaintiff’s claim must be denied.
ARGUVENT

A. THE VOTI NG Rl GHTS ACT DCES NOT APPLY TO FELON
DI SENFRANCHI SEMENT.

1. Applying the Voting R ghts Act to Felon D senfranchi senent
Unacceptably I nfringes Upon the State/Federal Bal ance of
Power .

Under the Supreme Court’s “super-strong clear statement

rule,” the VRA does not apply to felon disenfranchisement.

Muntagim v. Coombe, 366 F.3d 102, 115 (2d Cir. 2004) (citing

William N. Eskridge, Jr. & Philip P. Frickey, Foreword: Law as

Equilibrium, 108 Harv. L. Rev. 26, 82 (1994)). This rule states

that where sweeping statutory language that could alter the
federal/state balance of power by infringing on a right
traditionally reserved to the states should not be construed to
alter that balance without an unmistakably clear statement of

intent to do so from Congress. Gregory v. Ashcroft, 501 U.S.

452, 460-61 (1991).
The clear statement rule applies in this case despite the
Supreme Court’s nearly simultaneous decision to Gregory in Chisom

v. Romer, 501 U.S. 380, 412 (1991) (Scalia, J., dissenting),



which did not mention the rule in deciding whether VRA § 2
applies to the election of state judges. This omission is simply
“curious,” Id., and is not a rejection of the rule itself, Baker,

85 F.3d at 932. See also, e.g., Bd. of County Comm'rs, Fremont

County, Colo. v. U.S. E.E.O0.C., 405 F.3d 840, 847-848 (2005).

Under the clear statement rule, the court must examine
congressional intent regarding the application of the VRA.
Muntagim, 366 F.3d at 127. Such an examination quickly reveals
that Congress never intended for the VRA to apply to felon
disenfranchisement, and therefore it should not apply. Farrakhan

v. Washington, 359 F.3d 1116, 1120, (9th Cir. 2004) (order

denying rehearing en banc) (Kozinski, J., dissenting). 1In
passing the VRA, and in proceedings since then, Congress never
made a legislative finding that felon disenfranchisement is a
pretext for racial discrimination. Muntagim, 366 F.3d at 109.
Instead, both the Senate and House Judiciary Committees’ on the
VRA specifically carved out protection for felon
disenfranchisement as a right reserved to the states. S. REp. No.
89-162 at 24 (1965), as reprinted in 1965 U.S.C.C.A.N. 2508,
2561-62; H.R. Rep. No. 89-439 at 25-26 (1965), as reprinted 1in
1965 U.S.C.C.A.N. 2437, 2457.

Similarly, Congress did not mention felon disenfranchisement
at all in passing the VRA’s 1982 Amendment. S. Rep. No 97-417

(1982), reprinted in 1982 U.S.C.C.A.N. 177. Congress omitted



felon disenfranchisement while listing numerous other voting
regulations in its report, an action which hardly constitutes a
clear statement. Id. at 28-29. Many laws passed supporting
felon disenfranchisement since the 1982 Amendment, a trend hardly
indicative of congressional hostility toward the practice. See

Johnson v. Governor of State of F1., 405 F.3d 1214, 1233 (1lth

Cir. 2005). For instance, in the National Voter Registration
Act, 42 U.S.C. § 1973gg-6(a) (3) (B) (1993), Congress authorizes
states to purge felons from voter rolls and actually instructs
prosecutors to give notices of convictions to the chief state
election official. Although this does not prove Congress’ desire
for felon disenfranchisement to be immune from the VRA, it
certainly cannot constitute a clear statement to the contrary.
Thus, because Congress never intended the VRA nor its 1982
Amendment to apply to felon disenfranchisement statutes, and
never made a clear statement of such an intent, the VRA cannot
apply to § 3-302. Baker, 85 f£.3d 922.

2. Applying the VRA to Fel on D senfranchi senent Creates
Unaccept abl e Constitutional Conflicts.

It is not surprising that Congress made no clear statement
allowing the VRA to apply to felon disenfranchisement, as doing
so would have seriously jeopardized the constitutionality of the
VRA by placing it in direct conflict with the Fourteenth

Amendment. Johnson, 405 F.3d at 1230. A principle dating back



to Chief Justice Marshall’s decision in Murray v. Charming Betsy,

6 U.S. (2 Cranch) 64, 118 (1804), the “avoidance doctrine” states
that where a statute is ambiguous and can be construed in a way
that would raise constitutional conflicts, such a construal
should be avoided without clear Congressional intent favoring

otherwise. Edward J. DeBartolo Corp. v. Fla. Gulf Coast Bldg.

and Constr. Trades, 485 U.S. 568, 575 (1988).

The Fourth Circuit in the instant case cites Judge Barkett’s
dissent in Johnson in holding that with respect to felon
disenfranchisement laws, the VRA is not ambiguous, but rather, it
falls under the plain meaning of the VRA. Record at 35 (citing
Johnson, 405 F.3d at 1248 (Barkett Dissent)). This
interpretation effectively establishes that because the term
“wvoting qualification” in the VRA unambiguously includes felon
disenfranchisement, the VRA is not ambiguous. Id. However, the
interpretation is also incomplete, because the application of the
VRA does not end with the classification of the felon
disenfranchisement law as a voting qualification.

Rather, other terms in the VRA are clearly ambiguous. See
Johnson, 405 F.3d at 1231, n. 30. For instance, as noted in
Johnson, the phrase “on account of race or color” makes it
unclear whether the VRA applies to § 3-102 because § 3-102
applies equally to all felons who fall under it. Id. Likewise,

as pointed out in Johnson, it is also unclear whether the VRA



would apply to currently incarcerated felons. Id. Finally, the
controversy over the ambiguity of the VRA itself is further proof
that ambiguity does exist. Id. Therefore, in the absence of
clear congressional intent that the VRA should apply to felon
disenfranchisement, see supra Part I.A.1, the VRA should be
construed to avoid a constitutional conflict with the Fourteenth
Amendment, precluding its application to felon

disenfranchisement.

3. The Fifteenth Amendnent Does Not Provide a Constitutional
Basis for the Application of the VRA to Felon
D senfranchi senent .

Even though the VRA was promulgated under the Fifteenth
Amendment, that Amendment does not provide a legitimate
constitutional basis for applying the VRA to felon
disenfranchisement. The Fourth Circuit mistakenly assumes that
in rejecting proposed language for the Fifteenth Amendment
containing a felon disenfranchisement exception, the Amendment’s
framers must have discarded the proposal because of that
exception.

In fact, when Congress rejected a Fifteenth Amendment
proposal containing a felon disenfranchisement exemption, it did
not specifically reject that exemption; it rejected the proposed
Amendment in its entirety. Conc. GLoBe, 40th Cong., 3d Sess. 1012-

13, 1041 (1969). It is an unreasonable mental leap to infer that

this simple rejection tacitly granted Constitutional authority



for the VRA to apply to felon disenfranchisement in defiance of

the Fourteenth Amendment. See Johnson, 405 F.3d at 1220

(plaintiffs attempted to advance a similar claim regarding
Florida’s choice of a constitution in 1868 and were flatly
rejected) .

Closer investigation reveals that the Fifteenth Amendment
proposal’s felon disenfranchisement exception was not an
exception to the current Amendment; it was an exception to
elements of that proposal, which closely restated the words of
the Fourteenth Amendment while adding provisions protecting
voting rights for those of “sound mind” and “actual residence.”
ConGg. GLoBe, 40th Cong., 3d Sess. 1041 (1969). Because the
proposed language extends the Fourteenth Amendment’s protections,
the proposal actually required a felon disenfranchisement
exception to preserve the integrity of the Fourteenth Amendment
and prevent a conflict between the two amendments.

The current Fifteenth Amendment precludes such a
requirement, because a felon disenfranchisement provision would
simply be repetitive of the Fourteenth Amendment. The only
exception to this can arise if the Fifteenth Amendment is viewed
as invalidating § 2 of the Fourteenth Amendment, which is not
logically possible given the Supreme Court’s decision in

Richardson. 418 U.S. at 55-56. Therefore, the VRA remains



inapplicable to felon disenfranchisement, leaving no
constitutional ground for Plaintiff’s claims to stand upon.

4. The Extension of t he VRA to State Fel on Di senfranchi senent
Exceeds CongressO Constitutional Authority.

Even if Congress intended for the VRA to extend to felon
disenfranchisement, it lacks the authority for such an
application because felon disenfranchisement is presumptively
constitutional. Farrakhan, 359 F.3d at 1121, 1124 (Kozinski, J.,
dissenting). To permit such an application, Congress must
compile a substantial evidentiary record supporting the
application of the VRA to § 3-102. Id. However, Congress only
has such authority if the VRA is “congruent and proportional” as
a remedy to the alleged harm under § 3-102. Id.

To apply the VRA to § 3-102, Congress must identify a
history and pattern of discrimination that would be deterred by

applying the VRA to the state’s felon disenfranchisement law.

Bd. of Trs. of Univ. of Ala. v. Garrett, 531 U.S. 356, 356

(2001). In doing so, Congress must present a specific
legislative record of intentional discrimination driving the

enactment of the disenfranchisement law.' See Garrett, 531 U.S.

at 369-71. On this the record could not be clearer: Congress

! This intent requirement is not related to the “intent test” that was

replaced by the 1982 Amendment to the VRA with an “effects test.” Rather,
this intent requirement applies to determining the constitutionality of
applying the VRA to felon disenfranchisement. The old “intent test” was a
means for applying the VRA’s totality of the circumstances test to state
laws, after the constitutional question was resolved.



never put forward any such evidence or even asserted that felon
disenfranchisement statutes have been used to discriminate
against African—-American voters, and there is no historical
evidence since the Civil War that Maryland ever attempted to
disenfranchise African-Americans. Muntagim, 366 F.3d at 121. 1In
fact, in Katzenbach, the Supreme Court did not mention Maryland
or felon disenfranchisement when listing discriminating states
and their devices. 383 U.S. at 310-11. Instead, Maryland is
listed as supporting the Attorney General in prosecuting cases
under the VRA. Id.

In addition, the “congruent and proportional” test states
that Congress’ enforcement powers under the Fifteenth Amendment
are only viable when the injury they seek to prevent is congruent

and proportional with the means available to prevent it. See

Muntagim, 366 F.3d at 121, See also, City of Boerne v. Flores,

521 U.S. 507, 531 (1997) (striking down a statute that was “out
of proportion to a supposed remedial or preventive object”).
While the congruence and proportionality of the VRA as generally
applied to vote denial (the accusation in this case) and vote
dilution (generally redistricting) schemes are widely accepted,
the VRA is not congruent and proportional as applied to felon
disenfranchisement, because “the prohibition of any felon
disenfranchisement law enacted at any time in any state that

‘results’ in the abridgement of the right to vote on account of
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race is too attenuated to be [congruent and proportional] . . . ”
Muntaqim, 366 F.3d at 121.

5. Applying the VRA to & 3-102 Carries Dangerous Public
Policy Inplications.

The importance of the congruent and proportional test in
applying the VRA to § 3-102 cannot be understated, because
Plaintiff’s evidence illustrates just how attenuated that
application is. If the VRA applies to felon disenfranchisement,
then under the VRA’s 1982 Amendment, Plaintiff must prove that
under the totality of the circumstances, § 3-102 results in a
denial of his right to vote on account of race. See Chisom, 501
U.S. at 397. 1In creating this standard, the Senate listed nine
factors to be weighed, beyond statistical disparities in the
criminal Jjustice system, in determining whether the VRA had been
violated. Farrakhan, 359 F.3d at 1119 (Kozinski, J., dissenting).
Plaintiff presents scant evidence in support of these factors.

Although in Farrakhan, 338 F.3d at 1009, the court claimed
that enumerated factor “five,” the minority group bearing any ill
effects from discrimination in areas like health and education,
could apply to a felon disenfranchisement policy, in this case
Plaintiff provides no evidence that the disenfranchisement policy
leads to any 1ll social effects. The only debatable enumerated
factor is whether there is more than a tenuous rationale for the

disenfranchisement policy, which Justice Rehnguist categorically
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rejected in Richardson. 418 U.S. at 55; see also Part II.B.2
infra.

In addition, Plaintiff’s claims are solely reliant on
statistics.? However, five different circuits, including the
Fourth Circuit (prior to their decision in the instant case),
require that claims under VRA § 2 be based on more than just
statistical disparities. Farrakhan, 359 F.3d at 1117, 1118
(Kozinski, J., dissenting). The Fourth Circuit upheld Virginia’s
appointment-based school board system against a VRA § 2 challenge
despite a disparity between the percentage of blacks in the
population and the percentage of blacks on the school board,
because there was considerable doubt as to the existence of a
causal link between the appointive system and the disparity.

Irby v. Va. State Bd. of Elections, 889 F.2d 1352, 1358-59 (4th

Cir.1989). See also, Ortiz v. Philadelphia Office of the City

Comm’rs., 28 F.3d 306, 315 (3d Cir. 1994),; Salas v. Southwest

Texas Junior College District, 964 F.2d 1542, 1556 (5th Cir.

1992); Wesley v. Collins, 791 F.2d 1255, 1262 (6th Cir. 1986);

Smith v. Salt River Project Agricultural Improvement and Power

District, 109 F.3d 586 (9th Cir. 1997).

2 Plaintiff’s claims that do not specifically mention statistics still rely

upon other statistics. For instance, in Complaint Paragraph 32, the claim
that crimes defined as infamous are skewed towards African-Americans is still
a statistical claim, though it does not offer actual statistics in support of
its veracity. Likewise, in Complaint Paragraph 30, the claim that racial
discrimination “in traffic stops, in prosecution, and at trial in Baltimore
County played a prominent role in Coolidge’s 1982 arrest and conviction” 1is
also statistical, because it alleges systematic, not specific discrimination.
All other claims in the Complaint are statistically based.
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In his dissent in Farrakhan, Judge Kozinski explains the
reason behind VRA § 2’s requirement of evidence beyond
statistics: “statistics are notoriously unreliable.” Id. See

also, McCleskey v. Kemp, 481 U.S. 279 (1987). 1In arriving at

this conclusion, Judge Kozinski cites one of Plaintiff’s experts
in that case, who stated that “[d]isparities have complex causes
and among them are important qualitative differences among
defendants in the types of crimes they have committed.”
Farrakhan, 359 F.3d at 1117 (Kozinski, J., dissenting).
Plaintiff’s statistics in the instant case lend to a similar
conclusion, illustrating the underlying possibility that the
racial disparity under § 3-102 may be better explained by issues
other than race, such as socio-economic status, strength of
evidence, or age. Johnson, 405 F.3d at 1230 n.31. Changes in
the law do not occur within the strict controls of a laboratory,
and results from those changes can therefore have many potential

explanations. See Farrakhan, 359 F.3d at 1117 (Kozinski, J.,

dissenting). In fact, according to Plaintiff’s statistics in
Complaint Paragraph 32, under § 3-102, African-Americans living
in Baltimore are at least 10.26% more likely to be
disenfranchised than African-Americans living elsewhere in

Maryland.3 This variance alone suggests that racial makeup cannot

* At a minimum, the statistics given in the complaint indicate that African-
Americans are at least 10.26% (4.3% in Baltimore + 3.9% in Maryland) more
likely to be disenfranchised than whites. This actual figure is almost
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be singly responsible for the percentages of African-Americans
disenfranchised, because the same § 3-102 applies equally to all
African-Americans throughout Maryland. There must be additional
intervening forces causing this discrepancy.

This casts serious doubt on Plaintiff’s claims. It also
illuminates the danger of applying the VRA to felon
disenfranchisement, beyond constitutional perils. As Judge
Kozinski presciently points out, the slope from allowing a VRA §
2 claim based solely on statistics is frighteningly slippery.

See Farrakhan, 359 F.3d at 1126 (Kozinski, J., dissenting). This

application exposes virtually all state voting regulations to
attack by anyone who is statistically disadvantaged by any
particular regulation. Id. The constitutional right of states
to control elections is simply too important to be endangered
because in Maryland a greater percentage of African-Americans
than whites choose to commit violent crimes. See Wesley, 605 F.
Supp. at 813, (felons who face disenfranchisement arrive at that

situation through their own conscious volition.) Therefore,

Plaintiffs claims must not be allowed to continue.

B. THE FOURTEENTH AMENDMENT | MMUNI ZES FELON DI SENFRANCHI SEMEN FROM
El GHTH AMENDMVENT CHALLENGES.

certainly higher, because 3.9% represents the total percentage of Maryland,
including Baltimore. Because Plaintiff’s population statistics in Paragraph
19 do not distinguish those who are of voting age, it is not possible to
determine the more accurate answer, which would subtract Baltimore voters
before calculating the disparity between Maryland and Baltimore.
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1. Supreme Court Precedent Affirms Absolute Constitutional
Protecti on of Fel on D senfranchi senent.

Plaintiff challenges Maryland’s policy of permanent felon
disenfranchisement as violating the Eighth Amendment, which
states that “[e]lxcessive bail shall not be required, nor
excessive fines imposed, nor cruel and unusual punishments
inflicted.” U.S. ConsT. amend. VIII. Constitutional challenges to
felon disenfranchisement prove unsuccessful when faced with the
Supreme Court’s decision in Richardson, stating that felon
disenfranchisement simply does not violate any part of the United
States Constitution. Richardson, 418 U.S. at 53 (“[R]lecently we
have strongly suggested in dicta that exclusion of convicted
felons from the franchise violates no constitutional provision”).
In accordance with this unequivocal statement, ex-felon
disenfranchisement is immune to challenge under any
Constitutional provision, including the Eighth Amendment. See,

e.g., Farrakhan, 987 F. Supp. at 1314 (refusing to consider

challenges to felon disenfranchisement under the First, Fifth,
and Eighth Amendments in light of Richardson).

The overwhelming weight of precedent affirms the absolute
constitutional protection of felon disenfranchisement. Beyond
Richardson, on multiple occasions the Supreme Court recognized
the propriety of excluding felons from the franchise. See Davis

v. Beason, 133 U.S. 333, 346-347 (1890), Estep v. United States,
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327 U.S. 114, 122 (1946), and Trop v. Dulles, 356 U.S. 86, 96-97

(1958) . Likewise in Beacham v. Braterman 396 U.S. 12 (1969),

aff’g 300 F. Supp. 182 (S.D.Fla., 1969), the Court affirmed a
decision upholding the constitutionality of a disenfranchisement
provision broader than § 3-102. While § 3-102 disenfranchises
only established recidivists convicted of violent felonies, the
provision affirmed in Beacham broadly disenfranchised any “person
convicted of a felony” Fia. ConsT. art. VI, § 4. The Court
additionally affirmed the district court’s denial of an Eighth
Amendment claim against a North Carolina disenfranchisement law

in Fincher v. Scott, 352 F. Supp. 117, 119-20 (M.D.N.C. 1972),

aff’d 411 U.S. 961 (1973). Thus, in light of settled judicial
understanding of the Fourteenth Amendment’s sanction of state
felon disenfranchisement laws, § 3-102 is immune to an Eighth
Amendment challenge.
2. Allowi ng Ei ghth Amendnment Chal | enges to Di senfranchi senment
Laws woul d Create Unacceptable Internal Constitutional
| nconsi st enci es.
In order to uphold an Eighth Amendment claim against § 3-
102, the Court must conclude that the same Constitution that
recognizes felon disenfranchisement under § 2 of the Fourteenth
Amendment also prohibits disenfranchisement under an earlier
Amendment. The Supreme Court has upheld practices under one

constitutional provision while declaring them violative of

another section. Compare McGautha v. California, 402 U.S. 183
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(1971) with Furman v. Georgia, 408 U.S. 238 (1972) (holding that

standardless jury discretion in death penalty cases violates the
Eighth Amendment but not the Due Process Clause). However, the
case of disenfranchisement is readily distinguished from
standardless jury selection because felon disenfranchisement is
affirmatively sanctioned in the Constitution. The fact is
inescapable that the Fourteenth Amendment was ratified after the
Eighth Amendment. The drafters of the latter Amendment
sanctioned felon disenfranchisement in clear knowledge of the

Eighth Amendment. U.S. ConsT. amend. XIV, §2; See, e.g., Green v.

Bd. of Elections, 380 F.2d 445, 450 (2d Cir. 1967), (stating “the

framers of the Bill of Rights would not have regarded
[disenfranchisement] as cruel and unusual”). Therefore, as
previously held by the Court in Ramirez, upholding Plaintiff’s
Eighth Amendment challenge to § 3-102 would create an
unacceptable Constitutional inconsistency. Thus, Plaintiff’s

claim warrants dismissal.

C. SECTION 3-102 IS NOI' A PUNI SHVENT W TH N THE MEANI NG OF THE
El GHTH AMENDMENT.

1. Section 3-102 is a Voting Regul ati on, not a Puni shnent.

As the Eighth Amendment applies only to punishments, to
violate the Eighth Amendment, felon disenfranchisement must be
classified as an additional punishment for the commission of a

crime and not a regulatory measure enacted for a legitimate, non-
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punitive purpose. Ingraham v. Wright, 430 U.S. 651, 671 (1977)

(finding the Cruel and Unusual Punishments Clause inapplicable to
disciplinary paddling because scholastic discipline is not
punishment under the Eighth Amendment) .

In the instant case, the Fourth Circuit applies Slade v.

Hampton Road Regional Jail, 407 F.3d 243, 250 (4*" cir. 2005), in

incorrectly finding that § 3-102 is a punishment under the Eighth
Amendment. The procedure outlined in Slade echoes the Supreme
Court’s statement in Trop: “[A] statute has been considered
nonpenal if it imposes a disability, not to punish, but to
accomplish some other legitimate governmental purpose . . . . The
controlling nature of such statutes normally depends on the
evident purpose of the legislature.” Trop, 356 U.S. at 96.
Contrary to the Fourth Circuit’s finding, an examination of
legislative intent reveals that § 3-102 was designed to regulate
the franchise, not to punish. Significantly, § 3-102 is
classified by the Maryland legislature as an “election law,” not
a penal law, and was enacted under a revision to Maryland
Election Laws. Md. Code Ann., Election Law §3-102. Although in
Trop the Court rejected the government’s suggestion to defer to
state congressional classification of a disenfranchisement law,
the Court also noted that classification of a law as penal or
regulatory is a relevant factor in determining the purpose of the

law. Trop, 356 U.S. at 96. 1Indeed, § 3-102, entitled
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“Qualifications for voter registration,” includes the regulation
of felon disenfranchisement alongside regulations denying voting
rights to the mentally disabled and citizens under eighteen years
of age. Furthermore, the Maryland Constitution, which authorizes
felon disenfranchisement laws, unequivocally describes
disenfranchisement as a regulation, stating that the legislature
“may regulate or prohibit the right to vote of a person convicted
of an infamous or other serious crimes.” Md. ConsT. art. I, § 4.
(emphasis added) .

Beyond the Maryland state legislature’s treatment of § 3-102
as a regulation, the Jjurisprudential classification of
disenfranchisement as a regulation is a decided issue. 1In Trop,
the Court used disenfranchisement as an example of a disability
clearly constituting a regulation rather than a punishment:

A person who commits a bank robbery, for instance,

loses his right to liberty and often his right to vote.

If, in the exercise of the power to protect banks, both

sanctions were imposed for the purpose of punishing

bank robbers, the statutes authorizing both

disabilities would be penal. But because the purpose

of the latter statute is to designate a reasonable

ground of eligibility for voting, this law is sustained

as a nonpenal exercise of the power to regulate the

franchise. Trop, 356 U.S. at 96-97 (citations omitted)
Thus, the Supreme Court in Trop identified felon
disenfranchisement as a regulation rather than punishment,

stating that laws such as § 3-102 impose “a disability, not to

punish, but to accomplish some other legitimate governmental
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purpose.” Trop, 356 U.S. at 96. See also, e.g., Green, 380 F.2d

at 450 (stating that disenfranchisement is not a punishment, but
merely a state’s regulation of the franchise).

Some authorities give undue weight to past opinions in which
“courts repeatedly slip up by affirming that disenfranchisement

(4

is a form of punishment for convicted felons,” as evidence that
felon disenfranchisement is a punishment. Pamela Wilkins, The

Mark of Cain: Disenfranchised Felons and the Constitutional No

Man’s Land, 56 Syracust L. Rev. 85, 133 (2005). These contentions
are easily dismissed because all such “slip ups” were made in
cases where Eighth Amendment claims were not on the table. When
courts directly address the classification of disenfranchisement
under the Eighth Amendment, the reasoned choice of vocabulary is
consistently the same: the disability is a regulation not a
punishment. Therefore, Plaintiff’s claim cannot stand under the
Eighth Amendment.

2. Fel on D senfranchi senment Laws Serve Non-penal Purposes.

The Fourth Circuit mistakenly claims that § 3-102 is
justified by nothing more than retribution. Record at 40. 1In
fact, the non-penal purposes of ex-felon disenfranchisement are
well-documented by numerous courts. In Trop, the Court
identified a purpose of disenfranchisement laws as, “to designate
a reasonable ground of eligibility for voting, . . . . a nonpenal

exercise of the power to regulate the franchise.” Trop, 356 U.S.
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at 96-97. Lower courts elaborate upon such important non-penal
aims and assert additional state interests served by felon
disenfranchisement laws. For instance, courts have consistently
upheld the legitimacy of state interest in preserving the “purity

of the ballot box.” Washington v. State, 75 Alaska 582, 585 (D.

Alaska 1884), (finding that disenfranchisement of individuals
that may pose a threat to the electoral process is rationally
related to the legitimate state purpose of protecting the purity

of that process); See also, Stephens v. Yeomans, 327 F. Supp.

1182, 1188 (D.N.J. 1970). This purpose of protecting the

electoral process is stated eloquently in Kronlund v. Honstein,

327 F. Supp. 71, 73 (N.D.Ga.1971):

A State has an interest in preserving the integrity of
her electoral process by removing from the process
those persons with proven anti-social behavior whose
behavior can be said to be destructive of society’s
aims. For this reason, a State may prohibit idiots and
insane persons, as well as those convicted of certain
offenses from participating in her elections. A State
may also legitimately be concerned that persons
convicted of certain types of crimes may have a greater
tendency to commit election offenses. Therefore,
Georgia has a compelling state interest.

Additionally, in Green 380 F.2d at 451, Judge Friendly noted that
due to the likelihood of recidivism and threat of organized

A\Y

crime: [I1t can scarcely be deemed unreasonable for a state to
decide that perpetrators of serious crimes shall not take part in

electing the legislators who make the laws, the executives who
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enforce these, the prosecutors who must try them for further
violations, or the judges who are to consider their cases.”

The wealth of court articulations of rationales supporting
the state interest in felon disenfranchisement as a safeguard for
the electoral process can generally be divided into two
categories: (i) protection of the democratic process from
individuals with an inability to vote responsibly; (ii)
prevention of voter fraud and other election offenses.

I. The Protection of the Denocratic Process from
| ndi vi dual s Unabl e to Vote Responsibly.

Recidivist, law-breaking felons convicted of violent crimes
demonstrate a lack of the virtue necessary to responsibly define
societal rules. The ex-felon’s very participation in the wvoting
process threatens “the welfare of communities, if not that of the
State itself.” Washington, 75 Ala. at 585. Such concern for the
capacity of individuals to vote responsibly is shared by other
laws that deny the vote “almost universally to idiots, insane
persons, and minors, upon the ground that they lack the requisite
judgment and discretion which fit them for the exercise.” Id. at
585. This justification appears repeatedly in

disenfranchisement cases. See, e.g., Kronlund, 327 F. Supp. at

73; Shepherd v. Trevino, 575 F.2d 1110, 1115 (5th Cir. 1978)

(stating that the state may exclude ex-offenders because they,

“like insane persons, have raised questions about their ability
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to vote responsibly.”) This “anti-social voter” Jjustification
for denying the vote to ex-felons can be divided into two
separate but similar contentions. The first acknowledges that
the ex—-felon’s propensity for immorality “raise[s] questions
about [his] ability to vote responsibly.” Shepherd, 575 F.2d at
1115. This argument for disenfranchisement sounds in civic
republican theory, which holds that political competence has a
moral dimension and ex—-offenders are excluded from the franchise
because they are deemed unable to cast their ballots in
accordance with the common good.

The second contention is that ex—-felons must be deprived of
the vote “for fear they might vote to repeal or emasculate
provisions of the criminal code.” Richardson, 418 U.S. at 81
(Marshall, J., dissenting). This justification for
disenfranchisement sounds in Locke’s theory of social contract
and an examination of the theory further illuminates the
regulatory purpose of disenfranchisement.? The Lockean rationale
emphasizes the deliberate nature of a criminal’s decision to
breach the social charter, a deliberate choice to reject and

remove oneself from the community. See also, Shepherd, 575 F.2d

at 1115; Wesley, 605 F. Supp. at 813. Likewise, by committing

* Citing Locke, Judge Friendly argued that the origins of disenfranchisement

could be found in the idea that “a man who breaks the laws he has authorized
his agent to make for his own governance could fairly have been thought to
have abandoned the right to participate in further administering the
compact.” Green 380 F.2d at 451.
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violent crimes that egregiously violate codified communal mores,
recidivist criminals such as Plaintiff demonstrate antipathy for
the legislatively embodied voice of democracy. Laws such as § 3-
102 legitimately aim to protect the ballot box from such
antagonism. Disenfranchisement is employed not as punishment of
the individual but for the protection and benefit of society and
the democratic process. Washington, 75 Ala. at 585; Kronlund,
327 F. Supp. at 73 (stating the ex-felon’s proven anti-social
behavior threatens society’s aims).

The Fourth Circuit erroneously invalidates the legitimate
aim of protecting the ballot box on the grounds that it is contra

the Carrington v. Rash, 380 U.S. 89, 94 (1965) holding that

“Yfencing out’ from the franchise a sector of the population
because of the way they may vote is constitutionally

impermissible.” See also, e.g., Romer v. Evans, 517 U.S. 620, 634

(1996) (stating that the vote cannot be denied to “persons

n”

advocating a certain practice,” even if that practice is
currently illegal). However, the anti-social voter rationale
does not exclude citizens from the franchise for fear of their
political viewpoints. Even if felons as a group could be said to
adhere to a unified political stance, the anti-social voter
justification for the denial of the vote to recidivist violent

felons rests not on felons’ politics but on their choices not to

participate in the social compact that outlaws such violence.
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ii. The Prevention of Voter Fraud and O her El ection
O f enses.

A second often-cited rationale for ex—felon
disenfranchisement is that it is necessary to prevent voter fraud
and other detrimental election offenses. Green, 380 F.2d at 451.
Although the Fourth Circuit never addressed this rationale, other
authorities have contended that the rationale is invalid because,
due to advances in voting technologies, “election fraud may no
longer be a serious danger.” Richardson, 418 U.S. at 81
(Marshall, J., dissenting). Such cursory reliance on technology
is unsubstantiated, most likely inaccurate, and even dangerous.
As illustrated by controversies surrounding recent elections, new

> Thus, ex-felon

voting technologies are far from fool-proof.
disenfranchisement serves the still-important purposes of
preventing voter fraud and other election offenses committed by
recidivist felons.

The Fourth Circuit thus erroneously disregards the

recognized important purposes served by disenfranchisement laws

in summarily stating that “the express purpose of felon

° See, e.g., Eric Fischer, Election Reform and Electronic Voting Systems

(DREs) : Analysis of Security Issues, Congressional Research Service (2003),
http://www.congress.gov/erp/rl/pdf/RL32139.pdf (“Many innovations that have
become familiar features of modern elections, such as the secret ballot and
mechanical lever voting machines, originated at least in part as a way to

reduce election fraud and abuse. Computer—-assisted counting of ballots,
first used in the 1960s, can be done very rapidly and makes some kinds of
tampering more difficult. However, it does not eliminate the potential for

fraud, and it has created new possibilities for tampering through
manipulation of the counting software and hardware.”)
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disenfranchisement is to punish convicted criminals.” Record at
37. While the punitive impact of denying a citizen the
fundamental right to vote might be apparent, non-penal interests
served by provisions such as §3-102 are readily demonstrable,
classifying disenfranchisement as a regulation. In the few cases
where the Court confronted claims that impositions outside the
criminal process constituted cruel and unusual punishment, it had
no difficulty finding the Eighth Amendment inapplicable. Fong Yue

Ting v. United States, 149 U.S. 698, 730 (1893), (holding the

Eighth Amendment inapplicable because “deportation is not a

punishment.”); Mahler v. Eby, 264 U.S. 32 (1924). As such, the

Eighth Amendment I inapplicable to § 3-102.

D. EVEN |F o 3-102 IS CLASSI FI ED AS PUNI SHVENT, | T I'S NOT CRUEL
AND UNUSUAL UNDER THE 8™ ANENDVENT.

1. Section 3-102 Does Not Violate the Proportionality
Princi pl e.

Even if established as a punishment, felon
disenfranchisement must still be established as “cruel and

unusual.” See, e.g., Thompson v. Oklahoma, 487 U.S. 815, 838

(1988). In Weems v. United States, 217 U.S. 349, 367 (1910), the

Supreme Court stated that a state-imposed punishment may not be
excessive, but must be “graduated and proportioned to [the]

offense.” Trop first recognized that a punishment is cruel and
unusual if it violates “evolving standards of decency that mark

the progress of a maturing society.” Trop, 356 U.S. at 101. The
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Fourth Circuit erroneously concludes that § 3-102 is invalid on
both of these grounds. However, disenfranchisement laws violate
neither the proportionality principle nor a national standard of
decency. Thiess, 387 F. Supp. at 1042; Green, 380 F.2d at 451.
As a primary note, it is important to recognize ongoing
disagreement about whether non-capital punishments require any

proportionality analysis at all. See, e.g., Ewing v. California,

538 U.S. 11, 32-33 (2003) (Stevens, J., dissenting) (“The
concurrences [denying any proportionality principle in non-
capital cases] prompt this separate writing to emphasize that
proportionality review is not only capable of judicial
application but also required by the Eighth Amendment.”). It is
also important to note the Court’s generally narrow conception of
proportionality is deferential to legislative policy decisions
about punishment. See Weems, 217 U.S. at 367 (1910); Ewing, 538
U.S. at 20 (recognizing a “narrow proportionality principle”).
Nonetheless, the Fourth Circuit attempts to characterize §
3-102 as contra the Eighth Amendment’s narrow proportionality
principle. In assessing proportionality, the Fourth Circuit
ambiguously analogizes to “three-strikes” rules, then states that
§ 3-102 is “arbitrarily harsh” because “[flor the same crime,
[Plaintiff] would only be temporarily disfranchised, if he had no
prior conviction; he receives the harsher, permanent sanction

simply because of his single proper conviction for possession of
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10 grams of cocaine.” Record at 41. The Fourth Circuit fails to
recognize that § 3-102 is not “arbitrarily” harsh given that the
amended election law is calculated to target recidivist felons
who have committed violent crimes. Furthermore, the Fourth
Circuit is patently incorrect in stating the Plaintiff is
disenfranchised “simply because of his single proper conviction
for possession.” Under § 3-102, Plaintiff is disenfranchised
because of his conviction with a second or subsequent violent
crime.

The mere fact that the disability of disenfranchisement
extends beyond the criminal sentence does not suggest any degree
of disproportionality to the crime. As the court previously held
in Thiess, “we cannot conclude that such disenfranchisement as
has been decreed by the State of Maryland is a punishment so
grossly disproportionate to the crime as to be proscribed by the
Eighth Amendment.” Thiess, 387 F. Supp. at 1042. Given the
amendment of § 3-102 to specifically target recidivist violent
felons, the case for the proportionality of § 3-102 to the crime
is even stronger, clearly enough to meet the narrow
proportionality principle recognized by the Supreme Court. *

2. Ex-Fel on D senfranchi senent does not Violate the National
St andard of Decency.

As discussed above, on a primary level, the fact that

disenfranchisement is constitutionally sanctioned indicates a
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high degree of acceptance that distinguishes the disability from
punishments found to be cruel and unusual. Beyond historical
acceptance, felon disenfranchisement continues to be widely
accepted today. In Green, after dismissing disenfranchisement as
a punitive measure, the court added that even if imposed as
punishment, disenfranchisement would not be cruel and unusual
because it was not offensive to the “evolving standards of
decency” of society. Id. at 451. The Green court’s conclusion
holds true today. The fact that most states still disfranchise
criminals, including 13 states that permanently disenfranchise,
Record at 39, 1is overwhelming, irrefutable evidence that society
does not consider felon disenfranchisement offensive. Rather,
national opinion continues to endorse disenfranchisement, as does
Maryland state opinion, indicated by the recent enactment of § 3-
102 by the state legislature.

3. Defining Standards of Decency is a Power Best Reserved for
t he Legi sl ature.

The Trop prohibition on punishment that violates the
“evolving standards of decency that mark the progress of a
maturing society” creates a subjective test, allowing the
possibility for Jjudges to define “evolving standards of decency”
according to individual moralities. Trop, 356 U.S. at 10.
Guarding against this threat to democracy, the Court has

recognized the need to assess evolving standards primarily
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through analysis of objective criteria. See, e.g., Woodson v.

North Carolina, 428 U.S. 280, 288 (1976). Legislation is the

principal criterion by which evolving standards of decency are

determined. Atkins v. Virginia, 536 U.S. 304, 312 (2002) (“We

have pinpointed that the ‘clearest and most reliable objective
evidence of contemporary values is the legislation enacted by the

country’s legislatures.’”) (citations omitted); Dennis v. United

States, 341 U.S. 494, 525 (1951) (Frankfurter, J., concurring)
(“"Courts are not representative bodies. They are not designed to
be a good reflex of a democratic society.”) Thus, as noted in
Richardson, disenfranchisement of ex-offenders might be an
outmoded practice but such a determination is the domain of a
state’s legislature. Richardson, 418 U.S. at 56.

Disregarding the wisdom of Maryland’s legislative action,
the Fourth Circuit cites an international decision of Hirst wv.

United Kingdom, App. No. 74025/01 (Eur. Ct. H.R. Oct. 5, 2005),

in attempting to define the evolving standards of the community
of the United States. There is considerable debate over the use
of extra-legislative sources, such as international law. See,

e.g., Stanford v. Kentucky, 492 U.S. 361, 369 (1989) (“We

emphasize that it is American conceptions of decency that are
dispositive, rejecting the contention of petitioners and their
various amici... that the sentencing practices of other countries

are relevant.”) However, international decisions carry
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especially little precedential value when related to “the
evolving standards” of the community of the United States in

relation to Eighth Amendment challenges. See, e.g., Atkins, 536

U.S. at 324-25 (Rehnquist, C.J., dissenting).

Regardless, the legislative record is of primary
significance in ascertaining the contemporary American
conceptions of decency for purposes of the Eighth Amendment. As

noted in Gregg v. Georgia,

The deference we owe to the decisions of the state
legislatures under our federal system is enhanced where
the specification of punishments is concerned, for
‘these are peculiarly questions of legislative policy’.
Therefore, in assessing a punishment selected by
a democratically elected legislature against the
constitutional measure, we presume its validity
[A[ heavy burden rests on those who would attack the
judgment of the representatives of the people. Gregg v.
Georgia, 428 U.S. 227, 173 (1976) (citations omitted).
The legislature of the State of Maryland has spoken with the
voice of the people in passing § 3-102. 1In accordance with
precedent and in light of the democratic process, the
constitutional separation of powers, and the constitutionally

sanctioned authority of the State of Maryland to regulate the
voting rights of criminals, Plaintiff’s claim must be denied.
CONCLUSI ON
The decision of the Fourth Circuit and the case dismissed.
Respectfully submitted,
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