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QUESTI ONS PRESENTED

I .  I s a st at ut or y pr ovi si on t hat  per manent l y deni es t he r i ght  t o vot e
onl y t o per sons who have commi t t ed a second or  subsequent  vi ol ent
f el ony a vot i ng qual i f i cat i on or  pr er equi si t e subj ect  t o ¤2 of  t he
Vot i ng Ri ght s Act ,  42 U. S. C.  ¤1973,  because i t  r esul t s i n a deni al  of
t he r i ght  t o vot e on account  of  r ace?

I I .  I s Mar yl andÕs di senf r anchi sement  of  a vi ol ent  f el on,  pr edi cat ed on
hi s pr i or  convi ct i on of  an i nf amous cr i me,  a cr uel  and unusual
puni shment  i n vi ol at i on of  t he Ei ght h Amendment ?
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STATEMENT OF THE CASE

Pl ai nt i f f  Jef f r ey Cool i dge ( ÒCool i dgeÓ)  br ought  act i on seeki ng

decl ar at or y and i nj unct i ve r el i ef  pur suant  t o ¤2 under  42 U. S. C.  ¤1973

( ÒVot i ng Ri ght s Act Ó) ,  t he Ei ght h Amendment ,  and t he Four t eent h and

Fi f t eent h Amendment s of  t he Const i t ut i on.  On appeal ,  di smi ssal  of  hi s

Vot i ng Ri ght s Act  and Ei ght h Amendment  cl ai ms was r ever sed.  Def endant s

appeal ed.

STATEMENT OF FACTS

Cool i dge,  an Af r i can Amer i can and l i f e- l ong ci t i zen of  Bal t i mor e,

Mar yl and,  was appr ehended by pol i ce whi l e dr i vi ng on ci t y st r eet s as a 19

year  ol d i n 1982.  ( R. 10) .  A pol i ce sear ch uncover ed 10 gr ams of  cocai ne.

( R. 10) .  Cool i dge was i ndi ct ed f or  possessi on wi t h i nt ent  t o di st r i but e a

cont r ol l ed subst ance,  convi ct ed by a j ur y of  el even whi t e member s and one

Af r i can- Amer i can,  and sent enced t o one year  i n pr i son and one year  of

pr obat i on.  ( R. 10- 11) .  Hi s cr i me was consi der ed Òi nf amousÓ under  Mar yl and

st at e l aw,  now Md.  Code Ann. ,  El ect i on Law ¤3- 102( b) .  ( R. 11) .  He was

r el eased i n 1984,  wher e he was appr ehended by Bal t i mor e pol i ce agai n,  who

f ound 1 gr am of  cocai ne i n hi s possessi on.  ( R. 11) .  He was i ndi ct ed and

convi ct ed of  mi sdemeanor  possessi on of  a cont r ol l ed subst ance and r ecei ved

si x mont hs i n j ai l .  ( R. 11) .  Upon r el ease i n 1985,  Cool i dge ent er ed a

t r eat ment  pr ogr am f or  addi ct i on t o cocai ne.  ( R. 11) .  He successf ul l y

compl et ed t r eat ment  af t er  t wo year s and st ar t ed hi s l i f e anew.  ( R. 11) .  He

mai nt ai ned a cl ean r ecor d f or  ni net een year s.  ( R. 11) .  He al so became
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pol i t i cal l y act i ve,  r egi st er i ng t o vot e f or  t he f i r st  t i me i n 1992,  and

vot i ng i n t he 1992,  1996,  and 2000 Pr esi dent i al  el ect i ons.  ( R. 11) .

I n Apr i l  2004,  Cool i dge st ol e $150 f r om a conveni ence st or e.  ( R. 11) .

He ver bal l y t hr eat ened t he st or e cl er k behi nd t he r egi st er ,  but  di spl ayed

no weapon and har med no one.  ( R. 11) .  He was i ndi ct ed and convi ct ed of

r obber y,  and i n Oct ober  2004,  sent enced t o f i ve year s i n pr i son and f i ve

year s of  pr obat i on.  ( R. 11) .  Robber y i s consi der ed a Òcr i me of  vi ol ence, Ó

under  Md.  Code Ann. ,  Cr i mi nal  Law ¤14- 101( a) .  ( R. 11) .  When sent enced,

Cool i dge became per manent l y i nel i gi bl e t o r egi st er  i n Mar yl and under  ¤3-

102( c) ,  because he has been convi ct ed of  a cr i me of  vi ol ence f ol l owi ng

pr evi ous convi ct i on f or  an i nf amous cr i me.  ( R. 12- 13) .  He i s f or ever  banned

f r om vot i ng,  st andi ng f or  publ i c of f i ce,  si gni ng a pet i t i on,  or

par t i ci pat i ng i n f or mi ng a pol i t i cal  par t y.   ( R. 38) .

STANDARD OF REVI EW

 A di smi ssal  under  Rul e 12( b) ( 6)  i s r evi ewed de novo.  Bass v. E.I.

Dupont de Nemours & Co.,  324,  F. 3d 761,  764 ( 4t h Ci r .  2003) ;  Mendoza v.

Zirkle Fruit Co.,  301 F. 3d 1163,  1167 ( 9t h Ci r .  2002) .  I n r evi ewi ng a

deci si on gr ant i ng a mot i on t o di smi ss,  an appel l at e cour t  must  accept  as

t r ue al l  of  t he f act ual  al l egat i ons cont ai ned i n t he compl ai nt ,  and

di smi ssal  may be af f i r med onl y i f  i t  i s cl ear  t hat  no r el i ef  coul d be

gr ant ed under  any set  of  f act s t hat  coul d be pr oved consi st ent  wi t h t he

al l egat i ons.  Swierkiewicz v. Sorema N.A.,  534 U. S.  506,  507 ( 2002) .  See

also Conley v. Gibson,  355 U. S.  41,  45- 46 ( 1957) .
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SUMMARY OF ARGUMENT

Mar yl andÕs di senf r anchi sement  of  f el ons i s a vot i ng r est r i ct i on

subj ect  t o ¤2 of  t he Vot i ng Ri ght s Act ,  and i t s r aci al l y di scr i mi nat or y

r esul t s vi ol at e i t s command.  Appl yi ng ¤2 t o f el on di senf r anchi sement  f al l s

wel l  wi t hi n l i mi t s on Congr essi onal  aut hor i t y t o enf or ce t he Fi f t eent h

Amendment .   Sect i on 2 i ssues a br oad r emedy,  but  i t  i s a congr uent  and

pr opor t i onal  hi st or i cal  r esponse t o t he movi ng t ar get  of  massi ve

di senf r anchi sement .  I f  hel d i nappl i cabl e,  t he i nst i t ut i onal  act or s who

cr eat e t he r ul es wi l l  be unt ouchabl e by t he excl uded pl ai nt i f f  as a

consequence of  hi s ver y excl usi on.  

Sect i on 2 hol ds Mar yl and account abl e f or  any deni al  of  t he r i ght  t o

vot e r esul t i ng i n a di spar at e i mpact  accor di ng t o r ace.   I t s Òr esul t s t est Ó

does not  scr ut i ni ze el ect i ons l aws i n i sol at i on,  but  admi t s evi dence of

r ace di scr i mi nat i on i n t he cr i mi nal  pr ocess par t i cul ar l y when,  as her e,

cr i mi nal  convi ct i ons aut omat i cal l y and per manent l y er ase t he r i ght  t o vot e.

Fel on di senf r anchi sement  l aws shor t  shr i f t  i ndi vi dual  r i ght s and sl owl y

muf f l e t he pol i t i cal  voi ce of  Mar yl andÕs subst ant i al  Af r i can- Amer i can

communi t y,  vi ol at i ng ¤2.

Mar yl andÕs f el on di senf r anchi sement  l aws al so vi ol at e t he Ei ght h

Amendment  pr ohi bi t i on of  cr uel  and unusual  puni shment .  Fel on

di senf r anchi sement  has hi st or i cal l y been used as and i s asser t ed by

Mar yl and as puni shment .  Regul at or y expl anat i ons f or  di senf r anchi si ng f el ons

ar e no l onger  j ust i f i abl e.
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As a puni t i ve exer ci se,  per manent  f el on di senf r anchi sement  f ai l s t o

meet  evol vi ng st andar ds of  decency f i r st  asser t ed by Trop v. Dulles and

f ur t her  el uci dat ed most  r ecent l y i n Roper v. Simmons.  The per manent  deni al

of  a f undament al  r i ght  of  ci t i zenshi p di scar ds t he f el on as an out cast  l ong

af t er  he has ser ved hi s sent ence Ð i t  i s a Òci vi l  deat h. Ó Ther e i s al so a

cl ear  nat i onal  and i nt er nat i onal  consensus opposi ng f el on

di senf r anchi sement  beyond t he year s of  a sent ence.

Even i f  Mar yl andÕs f el on di senf r anchi sement  l aws ar e not  f ound cr uel

and unusual ,  per manent  di senf r anchi sement  i s a cr uel  and unusual  puni shment

f or  Cool i dge,  a man gui l t y of  an unar med r obber y of  $150.  Under  Mar yl and

l aw,  he i s f or ever  deni ed t he vot e,  t he essence of  hi s ci t i zenshi p st at us,

due t o t he ar bi t r ar y sequence of  t wo cr i mes he commi t t ed mor e t han t went y

year s apar t .  Because Mar yl and has al r eady det er mi ned Cool i dgeÕs Òdeser vedÓ

puni shment ,  per manent  el ect or al  excl usi on makes no measur abl e cont r i but i on

t o accept abl e goal s of  puni shment  and i s not hi ng mor e t han t he pur posel ess

and needl ess i mposi t i on of  pai n and suf f er i ng.  I t  i s addi t i onal l y gr ossl y

out  of  pr opor t i on t o t he sever i t y of  t he cr i me,  as of f ender s who have

commi t t ed f ar  mor e egr egi ous cr i mes wi l l  be abl e t o vot e agai n.

ARGUMENT

I .  MARYLANDÕS FELON DI SENFRANCHI SEMENT LAWS VI OLATE SECTI ON 2 OF THE
VOTI NG RI GHTS ACT BY DI SCRI MI NATI NG ON ACCOUNT OF RACE.

A.  Subj ect i ng Mar yl andÕs Fel on Di senf r anchi sement  Law To ¤1973 I s A
Const i t ut i onal  Exer ci se Of  Congr essi onal  Power  Under  The Fi f t eent h
Amendment  Because I t  I s Remedi al ,  Congr uent  And Pr opor t i onal ,  And
Does Not  Conf l i ct  Wi t h Richardson v. Ramirez.



 5

The ci r cui t  cour t s have spl i t  on whet her  ¤1973,  al so known as ¤2 of

t he Vot i ng Ri ght s Act  ( ÒVRAÓ)  can r egul at e st at e f el on di senf r anchi sement

l aws at  al l .  Compare Farrakhan v. Washington, 338 F. 3d 1009 ( 9t h Ci r .  2003)

( f i ndi ng no const i t ut i onal  conf l i ct  i n t hi s appl i cat i on of  ¤1973) ;  Wesley

v. Collins,  791 F. 2d 1255 ( 6t h Ci r .  1986)  ( cour t  t aci t l y accept ed

const i t ut i onal i t y,  pur sued ¤2 i nqui r y) ;  to Johnson v. Bush, 405 F. 3d 1214

( 11t h Ci r .  2005)  ( appl i cat i on of  ¤1973 t o f el on di senf r anchi sement  l aws

exceeds Congr essÕ enf or cement  power ) ;  Muntaqim v. Coombe.  385 F. 3d 793 ( 2d

Ci r .  2004) ,  vacated,  396 F. 3d 95 ( 2d Ci r .  2004)  ( en banc deci si on pendi ng) .

City of Boerne v. Flores const r ai ned Congr essÕ Four t eent h Amendment

¤5 enf or cement  power  t o be sol el y Òr emedi al Ó of  unconst i t ut i onal  of f enses,

as al r eady def i ned by t hi s Cour t .  521 U. S.  507,  508 ( 1997) ;  see R. 35 n. 4

( appl yi ng Boerne t o Fi f t eent h Amendment  enf or cement ) .  Whi l e Reconst r uct i on

Amendment  of f enses can be def i ned by t he j udi ci ar y,  ÒCongr ess .  .  .  has

been gi ven t he power  t o enf or ce,  not  t he power  t o det er mi ne what

const i t ut es a vi ol at i on. Ó Id. at  519.  Fur t her ,  r emedi al  enf or cement  power

i s not  pl enar y.  Boerne cr eat ed a second l i mi t :  ÒTher e must  be a congr uence

and pr opor t i onal i t y bet ween t he i nj ur y t o be pr event ed or  r emedi ed and t he

means adopt ed t o t hat  end. Ó Id.  at  508.  VRA ¤2 f al l s comf or t abl y wi t hi n

t hese const r ai nt s.

1.  The Enact ment  Of  The VRA Was Expr essl y And Excl usi vel y Remedi al .

As acknowl edged by t he Di st r i ct  Cour t ,  Òt he power s of  Congr ess ar e at

t hei r  zeni t h when enf or ci ng vot i ng r i ght s l aw. Ó R. 26 ( ci t i ng South Carolina

v. Katzenbach,  383 U. S.  301,  324 ( 1966) ) .  Congr ess enact ed t he or i gi nal  VRA
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i n 1965 as a r emedi al  r esponse t o wi despr ead,  di ver se,  and wel l - document ed

vot i ng abuses by t he st at es.  To ef f ect i vel y addr ess a per pet ual  pr obl em of

t hi s scope,  whi ch had r eveal ed bot h an endur i ng t enaci t y and pot ent i al  t o

cl oak i t sel f  i n unexpect ed gui ses,  Congr ess was compel l ed t o st r i ke br oadl y

at  al l  measur es bar r i ng Af r i can- Amer i cans f r om t he bal l ot .

I n def i ni ng t he per mi ssi bl e scope of  Reconst r uct i on Amendment

enf or cement  power s,  t he Boerne Cour t  admi t t ed t hat  Ò[ l ] egi sl at i on whi ch

det er s or  r emedi es const i t ut i onal  vi ol at i ons can f al l  wi t hi n t he sweep of

Congr essÕ enf or cement  power  even i f  i n t he pr ocess i t  pr ohi bi t s conduct

whi ch i s not  i t sel f  unconst i t ut i onal  and i nt r udes i nt o Ôl egi sl at i ve spher es

of  aut onomy pr evi ousl y r eser ved t o t he st at es. ÕÓ 521 U. S.  at  518.  Appl yi ng

t hi s except i on i n Nevada Department of Human Resources v. Hibbs,  t he Cour t

conf i r med t hat  ÒCongr ess may enact  so- cal l ed pr ophyl act i c l egi sl at i on t hat

pr oscr i bes f aci al l y const i t ut i onal  conduct ,  i n or der  t o pr event  and det er

unconst i t ut i onal  conduct . Ó 538 U. S.  721,  727- 28 ( 2003) .  Thi s pr i nci pl e

demonst r at es t hat  f el on di senf r anchi sement  need not  i t sel f  be

unconst i t ut i onal  t o f al l  under  t he aut hor i zed ambi t  of  ¤1973.  The

r egul at i on pr ovi ded her e i s r emedi al  and consonant  wi t h t he cl ear  bans on

st at e r aci al  di scr i mi nat i on codi f i ed i n t he t ext  of  t he Const i t ut i on.

2.  Congr essÕ Response I n Enact i ng The VRA Was Congr uent  And
Pr opor t i onal  To The Over whel mi ng I l l s Document ed.

I n or der  t o meet  t he t est  of  congr uence and pr opor t i onal i t y,  Congr ess

need not  have had t he omni sci ence i n 1965 or  1982 t o speci f i cal l y f i nd t hat

f el on di senf r anchi sement  l aws wer e a mechani sm of  r aci al  di scr i mi nat i on.
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See R. 36 ( i nt er nal  ci t at i ons omi t t ed)  ( ar gui ng t hat  Congr ess need not  make

such speci f i c f i ndi ngs) .  Rat her ,  t he r egul at i ons l ai d upon st at es by t he

VRA shoul d be j uxt aposed agai nst  t he t r emendous magni t ude and var i at i on of

har ms wi t nessed by Congr ess.  See Bd. of Trs. of the Univ. of Alabama v.

Garrett,  531 U. S.  356,  368 ( 2001)  ( emphasi zi ng hi st or i cal  pat t er ns) .

The VRA was Òdesi gned by Congr ess t o bani sh t he bl i ght  of  r aci al

di scr i mi nat i on i n vot i ng,  whi ch has i nf ect ed t he el ect or al  pr ocess i n par t s

of  our  count r y f or  near l y a cent ur y. Ó South Carolina v. Katzenbach,  383

U. S.  301,  308 ( 1966) .  I n Katzenbach,  Chi ef  Just i ce War r en wr ot e t hat  t he

Òconst i t ut i onal  pr opr i et y of  t he [ VRA]  must  be j udged wi t h r ef er ence t o t he

hi st or i cal  exper i ence whi ch i t  r ef l ect s, Ó a hi st or y r i f e wi t h Òunr emi t t i ng

and i ngeni ous def i ance of  t he Const i t ut i on. Ó Id.  at  308;  309.

The VRA sought  t o combat  exi st i ng st at e di scr i mi nat i on and i t s

document ed r egener at i ve capaci t y.  The VRAÕs f r amer s di d not  l i mi t  i t s

pr ohi bi t i ons onl y t o t hose means f ound pr obl emat i c i n t he past  ( t he whi t e

pr i mar y,  t he l i t er acy t est ,  t he pol l  t ax,  or  gr andf at her  cl auses) .  Id. at

310- 11.  Gi ven t he hi st or i cal  i ngenui t y of  whi t e maj or i t i es t o devel op and

mor ph di ver se means t o excl ude Af r i can- Amer i cans f r om t he pol l s,  a r ul e

l i mi t i ng t he r each of  t he VRA onl y t o t he exact  mechani sms used bef or e i t s

enact ment  woul d have r ender ed i t  i mpot ent  f or  t he f ut ur e.  See Pamel a S.

Kar l an,  Two Section Twos and Two Section Fives: Voting Rights and Remedies

After Fl or es,  39 Wm.  & Mar y L.  Rev.  725,  726 ( Feb.  1998) .

The VRAÕs f ocus was not  sol el y r aci al  ani mus,  but  al so Òt he subt l e .

.  .  st at e r egul at i ons whi ch have t he ef f ect  of  denyi ng ci t i zens t hei r  r i ght
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t o vot e because of  t hei r  r ace. Ó Allen v. State Bd of Elections,  393 U. S.

544,  565 ( 1969) .  To t he ext ent  t hese measur es exact ed Òf eder al i sm cost s, Ó

t hey mer el y shi f t ed t he bur den bor ne by Af r i can- Amer i cans f or  near l y a

cent ur y t o t he st at es.  See Katzenbach,  383 U. S.  at  328.  Gi ven such hi st or y,

¤1973 coul d har dl y be cal l ed Òso out  of  pr opor t i on t o a supposed r emedi al

or  pr event i ve obj ect  t hat  i t  cannot  be under st ood as r esponsi ve t o,  or

desi gned t o pr event ,  unconst i t ut i onal  behavi or . Ó Boerne, 521 U. S.  507,  509.

Fur t her ,  VRAÕs r each over  pr ospect i ve har ms has been r epeat edl y

r ecogni zed by t hi s Cour t  as Òappr opr i at eÓ l egi sl at i on under  ¤ 2 of  t he

Fi f t eent h Amendment .  See Tennessee v. Lane,  541 U. S.  509,  124 S.  Ct .  1978,

1985 n. 4 ( 2004) ;  Hibbs,  538 U. S.  at  736 ( 2003) ;  Garrett,  531 U. S.  at  373-

74;  Fla. Prepaid v. Coll. Sav. Bank,  527 U. S.  627,  638 ( 1999) ;  Boerne,  521

U. S.  at  518,  526.  I t  meet s t he nar r ow r equi r ement  of  congr uence and

pr opor t i onal i t y by ci r cumscr i bi ng t he r eal m of  i t s i nj unct i on,  sear chi ng

sol el y f or  r ace di scr i mi nat i on and af f ect i ng Òa Ôdi scr et e cl ass of  st at e

l aws,  i . e. ,  st at e vot i ng l awsÕÓ.  Boerne,  521 U. S.  at  533.

3.  Because I t  Does Not  Conf l i ct  Wi t h Richardson v. Ramirez,  The
Appl i cat i on Of  VRA To Fel on Di senf r anchi sement  Laws Does Not
Exceed Congr essÕ Remedi al  Power s.

I n Richardson v. Ramirez,  t hi s Cour t  hel d t hat  f el on

di senf r anchi sement  l aws di d not  vi ol at e t he Four t eent h Amendment Õs Equal

Pr ot ect i on Cl ause,  because ¤ 2 of  t hat  amendment  af f i r mat i vel y sanct i oned

el ect or al  excl usi on on account  of  Òr ebel l i on or  ot her  cr i me. Ó 418 U. S.  24,

54 ( 1974) ;  U. S.  CONST.  amend.  XI V,  ¤ 2.  Fol l owi ng Boerne,  VRA ¤2 cannot

r est r i ct  st at e l aws beyond RichardsonÕs scope.
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 Her e,  Cool i dgeÕs chal l enge does not  conf l i ct  wi t h RichardsonÕs

hol di ng.  The appl i cat i on of  ¤1973 t o t hi s case woul d not  per mi t  a

gener al i zed at t ack on st at e f el on di senf r anchi sement  l aws t hat  wer e t r ul y

r ace- neut r al  i n i nt ent  and ef f ect ;  i t  woul d onl y t ar get  t he possi bi l i t y of

di spar at e r aci al  i mpact s r esul t i ng f r om such schemes.

a.  Richardson cannot  cl oak f el on di senf r anchi sement  l aws f r om
char ges of  r aci al  di scr i mi nat i on.

Richardson does not  f or ecl ose t he VRA f r om r eachi ng r aci al

di scr i mi nat i on cont ai ned wi t hi n t he means of  f el on di senf r anchi sement  l aws.

Even i f  f el on di senf r anchi sement  i t sel f  i s not  pr ohi bi t ed by t he Equal

Pr ot ect i on cl ause,  Òt he Supr eme Cour t  has made cl ear  t hat  st at es cannot  use

f el on di senf r anchi sement  as a t ool  t o di scr i mi nat e on t he basi s of  r ace. Ó

Farrakhan v. Washington, 338 F. 3d 1009,  1016 ( 9t h Ci r .  2003)  ( ci t i ng Hunter

v. Underwood, 471 U. S.  222 ( 1985) ) .  Thi s Cour t  hel d i n Hunter t hat  f el on

di senf r anchi sement  i s not  exempt  f r om t he scr ut i ny of  t he Equal  Pr ot ect i on

Cl ause.  471 U. S.  at  233.  Respect i ng Richardson’s r eadi ng does not  r equi r e

t he Cour t  t o i mmuni ze r ace di scr i mi nat i on because i t  i s l ocat ed wi t hi n a

spher e of  unpr ot ect ed act i vi t y.  Cf. R.A.V. v. City of St. Paul,  505 U. S.

377 ( 1992)  ( f i ndi ng hat e speech t o be const i t ut i onal l y unpr ot ect ed,  but

pr ohi bi t i ng t he st at e f r om engagi ng i n vi ewpoi nt  di scr i mi nat i on wi t hi n i t ) .

Al l owi ng Cool i dgeÕs VRA cl ai m t o st and mer el y Òani mat es t he r i ght  t hat

ever y ci t i zen has of  pr ot ect i on agai nst  r aci al l y di scr i mi nat or y vot i ng

pr act i ces. Ó Farrakhan, 338 F. 3d at  1016.

b.  Richardson i s i napposi t e because t he Fi f t eent h Amendment  i s t he
sour ce of  aut hor i t y f or  t he VRA,  not  t he Four t eent h.
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Al t er nat i vel y,  t hi s Cour t  coul d r ead Richardson nar r owl y and af f i r m

t he Cour t  of  Appeal sÕ anal ysi s i n t hi s case,  wher e Congr essi onal  aut hor i t y

t o enact  t he VRA or i gi nat ed i n t he Fi f t eent h Amendment ,  not  t he Four t eent h.

R. 35;  Chisom v. Roemer,  501 U. S.  380,  383 ( 1991) .  The l anguage of  t he VRA

cl ear l y t r acks t hat  of  t he Fi f t eent h Amendment .  Compare 42 U. S. C.  ¤1973( a)

to U. S.  Const ,  amend.  XI V ( .  .  .  Òon account  of  r ace or  col or Ó) .  The

Fi f t eent h Amendment  i ssues an Òi ncont r over t i bl e ban on di scr i mi nat i on i n

vot i ng on account  of  r ace. Ó R. 35.  I n f act ,  i t s l egi sl at i ve hi st or y shows

t hat  an except i on f or  f el on di senf r anchi sement  was consi der ed,  but

r ej ect ed.  Cong.  Gl obe,  40t h Cong. ,  3d Sess.  1012- 13,  1041 ( 1869) .

c.  The Fi f t eent h Amendment  r i ght  t o vot e war r ant s expanded
congr essi onal  pr ot ect i on.

The exceedi ngl y speci f i c f ocus of  t he Fi f t eent h Amendment  on r aci al

di scr i mi nat i on i n vot i ng i s sel f - l i mi t i ng.  The pr omul gat i ons of  Boerne have

never  i nval i dat ed f eder al  l egi sl at i on made under  t he Fi f t eent h Amendment .

See Lopez v. Monterey County,  525 U. S.  266,  282- 83 ( 1999) .   Fur t her ,  i n

Tennessee v. Lane,  t he Cour t  gr ant ed l at i t ude f or  Congr essi onal  enf or cement

aut hor i t y concer ni ng t he pr ot ect i on of  Òot her  basi c const i t ut i onal

guar ant ees. Ó 541 U. S.  509,  522 ( 2004)  ( access t o cour t ) .  The r i ght  t o vot e,

t he r i ght  Òpr eser vat i ve of  al l  r i ght s, Ó war r ant s t he same expanse of

Congr essi onal  pr ot ect i on.  Yick Wo v. Hopkins,  118 U. S.  356,  370 ( 1886) .

4.  City of Boerne’s Four t eent h Amendment  Enf or cement  Power  Test  Need
Not  Appl y To Race Di scr i mi nat i on Legi sl at i on,  Li ke The VRA.
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VRA ¤2 expr essl y and excl usi vel y t ar get s r ace di scr i mi nat i on wi t h

r espect  t o vot i ng.  A maj or i t y of  f i ve si t t i ng j ust i ces has suggest ed t hat

BoerneÕs r ubr i c does not  appl y at  al l  t o t hat  cont ext .  See Lane,  541 U. S.

at  562,  564 ( Scal i a,  J. ,  di ssent i ng) ;  Garrett, 531 U. S.  at  377 ( 2001)

( Br eyer ,  J. ,  di ssent i ng) .  The per mi ssi ve r at i onal i t y st andar d woul d

undoubt edl y bl ess t he const i t ut i onal i t y of  ¤1973,  even as appl i ed t o r ace

di scr i mi nat i on wi t hi n f el on di senf r anchi sement .  Id. at  564.

B.  Raci al  Di scr i mi nat i on Per vadi ng Mar yl andÕs Cr i mi nal  Just i ce Syst em I s
Suf f i ci ent  To St at e A Cl ai m Under  ¤1973Õs Resul t s Test .

¤1973 out l aws any Òvot i ng qual i f i cat i on or  pr er equi si t e t o vot i ngÓ

appl i ed Òi n a manner  whi ch r esul t s i n a deni al  or  abr i dgement  of  t he r i ght

.  .  .  t o vot e on account  of  r ace or  col or . Ó 42 U. S. C.  ¤ 1973( a) .  Fel on

di senf r anchi sement  i s a Òqual i f i cat i onÓ under  t he st at ut or y t er ms,  as i t

ef f ect i vel y r equi r es ci t i zens t o be f r ee of  t he st at eÕs cl assi f i ed

convi ct i ons i n or der  t o vot e.  Farrakhan v. Washington, 338 F. 3d 1009,  1016

( 9t h Ci r .  2003) .  I n Mar yl and,  t hi s i s mor e t han an obst acl e;  once t he l aw

i s t r i gger ed,  i t  const r uct s a t ot al  bar  t o vot i ng f or  a l i f et i me.

1.  ¤1973 Adopt s A ÒResul t s Test Ó Br oad Enough To Reach Any Raci al l y
Di spar at e I mpact  Caused By Mar yl andÕs Di senf r anchi sement  Laws.

 Faci al l y neut r al  st at e act i on vi ol at es ¤1973 when i t  r esul t s i n

di spar at e i mpact  upon a pr ot ect ed mi nor i t y cl ass,  such as Af r i can-

Amer i cans. 1 Congr ess del i ber at el y amended VRAÕs ¤2 so t hat  a vi ol at i on

occur s when,  Ò[ b] ased on t he t ot al i t y of  t he ci r cumst ances,  i t  i s shown

t hat .  .  .  i t s member s have l ess oppor t uni t y t han ot her  member s of  t he

                                                  
1
 Af r i can- Amer i cans wer e t he or i gi nal  i nt ended benef i ci ar i es of  t he VRA of  1965.
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el ect or at e t o par t i ci pat e i n t he pol i t i cal  pr ocess and t o el ect

r epr esent at i ves of  t hei r  choi ce. Ó 42 U. S. C.  ¤1973( b) .

2.  The Resul t s Test  I s Not  Conf i ned To El ect i on Laws I n I sol at i on And
Requi r es Judi ci al  I nqui r y I nt o Sur r oundi ng Soci al  Pr obl ems.

Congr ess i nvest ed i t s new Òr esul t s t est Ó i n t he compl exi t i es of

soci al  cont ext .  I n Thornburg v. Gingles,  t he Supr eme Cour t  expl i cat ed Òa

Sect i on 2 Ôt ot al i t y of  t he ci r cumst ancesÕ i nqui r y [ t o]  r equi r e cour t s t o

consi der  how a chal l enged vot i ng pr act i ce interacts with ext er nal  f act or s

such as Ôsoci al  and hi st or i cal  condi t i onsÕ t o r esul t  i n deni al  of  t he r i ght

t o vot e on account  of  r ace or  col or . Ó Farrakhan,  338 F. 3d at  1011- 12

( ci t i ng Gingles, 478 U. S.  30,  47 ( 1986) ) .  To conduct  t hi s Òbr oad,

f unct i onal l y- f ocused r evi ew, Ó cour t s must  sur vey soci al  condi t i ons and

det er mi ne whet her  t he chal l enged r est r i ct i on r esul t s i n a r aci al i zed

di sadvant age Òt hr ough i t s i nt er act i on wi t h r aci al  di scr i mi nat i on Ôout si de

of  t he chal l enged vot i ng mechani sm. ÕÓ Farrakhan,  338 F. 3d at  1018,  1019.

Congr ess out l i ned a r ough l i st  of  pot ent i al  f act or s t o gui de cour t s

t hr ough mor e el usi ve vot e di l ut i on cl ai ms.  Sever al  f act or s di r ect ed

j udi ci al  at t ent i on t o hi st or i cal  and soci ol ogi cal  pr obl ems of  r ace

sur r oundi ng t he l aw.  See, e.g.,  S.  Rep.  No.  97- 417,  28- 29 ( 1982)  ( ÒS.

Rep. Ó) ,  Fact or  1 ( Òany hi st or y of  of f i ci al  di scr i mi nat i on i n t he st at e or

pol i t i cal  subdi vi si onÓ) ,  Fact or  5 ( concer ni ng t he soci al  cont ext  of

subor di nat i on) ;  Fact or  9 ( consi der i ng t he Òt enuousnessÓ of  t he st at eÕs

j ust i f i cat i on,  see Par t  I I . A. 2 infra) .

3.  Fact or  5 Of  The Resul t s Test  Mandat es Exami nat i on Of  Raci al
Di spar i t i es Thr oughout  Mar yl andÕs Cr i mi nal  Pr ocess.



 13

Cool i dgeÕs cl ai m shoul d pr oceed because hi s asser t i ons of  r aci al

di scr i mi nat i on per vadi ng t he Mar yl and cr i mi nal  j ust i ce syst em const i t ut e

appr opr i at e f or ms of  evi dence under  Fact or  5 of  t he r esul t s t est .  Fact or  5

di r ect s i nqui r y i nt o Ò[ t ] he ext ent  t o whi ch member s of  t he mi nor i t y gr oup

i n t he st at e or  pol i t i cal  subdi vi si on bear  t he ef f ect s of  di scr i mi nat i on i n

such ar eas as educat i on,  empl oyment  and heal t h,  whi ch hi nder  t hei r  abi l i t y

t o par t i ci pat e ef f ect i vel y i n t he pol i t i cal  pr ocess. Ó Id.

A ¤1973 cl ai m cannot  be conf i ned t o pr oof  of  di scr i mi nat or y i mpact

cr eat ed by t he chal l enged l aw i n i sol at i on. 2 Farrakhan, 338 F. 3d at  1019.

I n Gingles i t sel f ,  t hi s Cour t  af f i r med t he evi dent i ar y r el evance of

di sadvant ages i n educat i on,  housi ng,  empl oyment ,  and heal t h ser vi ces t hat

l ead t o a Òl ower  soci oeconomi c st at us f or  Nor t h Car ol i na bl acks as a gr oup

t han f or  whi t es. Ó 478 U. S.  at  49.  Si mi l ar l y,  i n White v. Regester,  t hi s

Cour t  based a ¤1973 vi ol at i on upon r educed soci o- economi c oppor t uni t i es f or

Mexi can- Amer i cans,  emphasi zi ng Òpoor  housi ngÓ and st at i st i cs i ndi cat i ng

Òl ow i ncome and a hi gh r at e of  unempl oyment . Ó 412 U. S.  755,  768 ( 1973) ;  see

S.  Rep.  at  28,  n. 113 ( 1982) . 3

Fact or  5Õs br oad at t ent i on t o soci al  condi t i ons,  educat i on,  and

heal t h encompasses such evi dence of  di scr i mi nat i on i n t he cr i mi nal  j ust i ce

pr ocess as wel l .  The Ni nt h Ci r cui t  concl uded t hat  Fact or  5:

Òunder scor es Congr essÕs i nt ent  t o pr ovi de cour t s wi t h a
means of  i dent i f yi ng vot i ng pr act i ces t hat  have t he ef f ect

                                                  
2
 Cool i dgeÕs cl ai m was st r uck by t he Di st r i ct  Cour t  ( on 12( b) ( 6)  mot i on)  ear l i er  t han t he

cl ai m at  i ssue i n Farrakhan ( summar y j udgment ) .  At  a bar e mi ni mum,  Cool i dge has st at ed hi s
cl ai m suf f i ci ent l y t o war r ant  t he benef i t  of  di scover y on par al l el  condi t i ons i n Mar yl and.
3
  The White deci si on became t he par adi gm f or  t he r esul t s t est .
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of  shi f t i ng r aci al  i nequal i t y f r om t he sur r oundi ng soci al
ci r cumst ances i nt o t he pol i t i cal  pr ocess.  To t he ext ent  t hat
r aci al  bi as and di scr i mi nat i on i n t he cr i mi nal  j ust i ce
syst em cont r i but e t o t he convi ct i on of  mi nor i t i es f or
Ôi nf amous cr i mes, Õ such di scr i mi nat i on woul d cl ear l y hi nder
t he abi l i t y of  r aci al  mi nor i t i es t o par t i ci pat e ef f ect i vel y
i n t he pol i t i cal  pr ocess,  as di senf r anchi sement  i s
aut omat i c. Ó Farrakhan,  338 F. 3d at  1020.

Thi s Cour t  shoul d f ol l ow t he Ni nt h and Four t h Ci r cui t s and admi t  t hi s

evi dence under  t he auspi ces of  Fact or  5.  See also R.  30.  ( Ò[ S] uch

convi ct i ons i nt er act  wi t h pol i t i cal ,  economi c,  and soci al  f act or s t o deny

t he r i ght  t o vot e on account  of  r ace. Ó) .

Race i nf ect s Mar yl andÕs cr i mi nal  j ust i ce syst ems at  a ser i es of

si t es,  begi nni ng wi t h r aci al  pr of i l i ng i n sear ches,  st ops,  and ar r est s,

cont i nui ng t o t he di scr et i on of  pr osecut or s i n pr essi ng char ges and

choosi ng what  char ges t hose may be,  and car r yi ng f or t h t o r aci al l y skewed

and pot ent i al l y bi ased j ur i es.  At  each st age,  t he ef f ect  of  r aci al i zed

j udgment s may be acci dent al  or  const i t ut i onal l y i nnocuous,  but  when

compounded and consecr at ed by a f i nal  det er mi nat i on of  l i f et i me excl usi on

f r om t he r i ght  t o vot e,  i t  may exceed t he bounds t ol er at ed by t he VRA.

These ar e f act ual  det er mi nat i ons f or  t he Di st r i ct  Cour t .

4.  Cool i dgeÕs Pl eadi ngs Pr of f er ed A Set  of  Fact s Upon Whi ch
Di scr i mi nat or y I mpact  Mi ght  Be Found.

Cool i dgeÕs own di senf r anchi sement  i s t he r esul t  of  col l i di ng

cont i ngenci es r el at ed t o r ace.  Hi s f i r st  ar r est  was t he pr oduct  of  r aci al

pr of i l i ng.  R. 10.  Then,  char ged i nci dent al l y wi t h anot her  Òi nf amousÓ cr i me, 4

he was convi ct ed by a j ur y wi t h onl y one Af r i can- Amer i can and el even whi t e
                                                  
4
 Cl assi f i cat i on of  Òi nf amousÓ cr i mes mi ght  i t sel f  be suspect  under  VRA ¤2;  Cool i dgeÕs cl ai m

shoul d pr oceed t o di scover y t o make t hi s det er mi nat i on.  See generally Hunter,  471 U. S.  222) .
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Òpeer s. Ó R. 11.  Year s l at er ,  a second of f ense f or ever  cost  hi m t he r i ght  t o

vot e.  R. 11.

Cool i dge i s not  t he except i on;  i n Mar yl and,  t hi s r aci al i zat i on i s t he

r ul e.  Af r i can- Amer i cans i n Mar yl and ar e i n cont act  wi t h t he pol i ce 75% mor e

of t en t han whi t es,  and exper i ence a di spr opor t i onat e shar e of  t r af f i c

st ops.  R. 13.  Conver sel y,  t hey ar e under r epr esent ed on j ur i es.  Id.  These

st at i st i cal  cont i ngenci es ar e deepl y nest ed wi t hi n t he br oader  choi ce t o

di senf r anchi se f el ons,  and ar e r i ght l y par t  of  t he pr escr i bed ¤1973

i nqui r y.  As t he Gingles Cour t  acknowl edged,  Òt he quest i on of  whet her  t he

pol i t i cal  pr ocesses ar e Ôequal l y openÕ depends upon a sear chi ng pr act i cal

eval uat i on of  t he Ôpast  and pr esent  r eal i t y, Õ and on a Ôf unct i onal Õ vi ew of

t he pol i t i cal  pr ocess. Ó 478 U. S.  30 at  45 ( i nt er nal  ci t at i on omi t t ed) .

5.  The Di scr i mi nat or y I mpact  Of  Mar yl andÕs Law Resul t s I n Vot e
Di l ut i on For  The Af r i can- Amer i can Communi t y And Skews Out comes.

The pr emat ur e di smi ssal  of  Cool i dgeÕs VRA chal l enge f ur t her  i gnor es

i t s br oader  soci al  i mpact :  vot e di l ut i on of  t he Af r i can- Amer i can communi t y.

See generally Regester, 412 U. S.  755;  Gingles, 478 U. S.  30 ( 1986)  ( cl ai m at

i ssue i s a gr oup di l ut i on cl ai m) . Raci al i zed r esul t s f r om f el on

di senf r anchi sement  l aws Òpenal i ze not  onl y act ual  wr ongdoer s,  but  al so t he

communi t i es f r om whi ch i ncar cer at ed pr i soner s come and t he communi t i es t o

whi ch ex- of f ender s r et ur n by r educi ng t hei r  r el at i ve pol i t i cal  cl out . Ó

Pamel a S.  Kar l an,  Convictions and Doubts: Retribution, Representation, and

the Debate over Felon Disenfranchisement,  56 St an.  L.  Rev.  1147,  1161

( Apr i l  2004) .  St at i st i cal  evi dence of  di spar at e i mpact  i n f el on
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di senf r anchi sement  i s compel l i ng i n Mar yl and:  4. 3% of  vot i ng- age Af r i can-

Amer i cans i n Bal t i mor e ar e per manent l y di senf r anchi sed.  R. 12;  see

Chr i st opher  Uggen & Jef f  Manza,  Democratic Contraction? Political

Consequences of Felon Disenfranchisement Laws in the U.S., 67 Am.  Soc.  Rev.

777,  794 ( 2002)  ( not i ng l ower  per cent ages as out come- det er mi nat i ve) .

I n Mar yl and,  Af r i can- Amer i cans shoul d pose a power f ul  vot i ng bl oc.

R. 12.  Yet  even i f  t hey can vot e cohesi vel y,  er odi ng t hei r  number  of

el i gi bl e vot er s di l ut es t he gr oupÕs pol i t i cal  st r engt h.  I n Bal t i mor e,

Af r i can- Amer i cans const i t ut e a subst ant i al  popul ar  maj or i t y of  64. 3%,  but

4. 3% f el on di senf r anchi sement  whi t t l es away at  t hat  gr asp.  Id.  Per manent ,

di senf r anchi sement  l aws di ct at e t hat  t hese number s wi l l  onl y gr ow over

t i me.  I t  i s easi l y f or eseeabl e t hat  Af r i can- Amer i cans coul d const i t ut e a

popul ar  maj or i t y but  a vot i ng mi nor i t y i n some di st r i ct s.

I t  i s pr eci sel y t hi s per ver si t y t hat  spur r ed t he enact ment  of  t he

Vot i ng Ri ght s Act  i n t he f i r st  pl ace.  To l abel  t hi s r esul t  unact i onabl e,  i n

f act  undi scover abl e,  because of  t he st at eÕs chosen form of

di senf r anchi sement  woul d r ender  t he VRA,  Fi f t eent h Amendment ,  and t he past

60 year s of  vot i ng r i ght s j ur i spr udence col l ect i vel y meani ngl ess.   Ther e i s

no j ust i f i cat i on f or  such r et r ogr ade act i on by t hi s Cour t .

I I . MARYLANDÕS FELON DI SENFRANCHI SEMENT LAWS CONSTI TUTE CRUEL AND UNUSUAL
PUNI SHMENT,  VI OLATI NG THE EI GHTH AMENDMENT.

A.  Fel on Di senf r anchi sement  I s Puni shment ,  Not  Regul at i on Of  The
Fr anchi se.

Di senf r anchi sement  has been hi st or i cal l y r egar ded as puni shment ,

r oot ed i n t he Eur opean pr act i ce of  Òci vi l  deat hÓ Ð t he dest r uct i on of  t he
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convi ct ed f el onÕs pol i t i cal  exi st ence.  See Pamel a A.  Wi l ki ns,  The Mark of

Cain: Disenfranchised Felons and the Constitutional No Man’s Land,  56

Syr acuse L.  Rev.  85,  132 ( 2005) .  Fol l owi ng t he Ci vi l  War ,  Congr ess cr eat ed

enabl i ng act s r eadmi t t i ng Conf eder at e st at es t o r epr esent at i on i n Congr ess,

upon t he f ol l owi ng condi t i on:

[ T] he const i t ut i on of  [ a st at e]  shal l  never  be so amended or
changed as t o depr i ve any ci t i zen or  cl ass of  ci t i zens of
t he Uni t ed St at es of  t he r i ght  t o vot e who ar e ent i t l ed t o
vot e by t he const i t ut i on .  .  . ,  except as a punishment f or
such cr i mes as ar e now f el oni es at  common l aw.

Richardson,  418 U. S.  at  51 ( emphasi s added) .

As t he concept i on of  vot i ng r i ght s has evol ved f r om t he pl enar y r i ght

of  t he sover ei gn st at es t o r est r i ct  at  wi l l  (cf.  Davis v. Beason,  133 U. S.

333 ( 1890) )  t o a f undament al  r i ght  of  ci t i zenshi p onl y deni ed when

necessar y t o pr omot e a compel l i ng st at e i nt er est  ( Dunn v. Blumstein,  405

U. S.  330,  336 ( 1972) ;  Kramer v. Union Free Sch. Dist. ,  395 U. S.  621,  626

( 1969) ) ,  di senf r anchi sement Õs puni t i ve char act er  has f ur t her  cr yst al l i zed.

1.  The Hypot het i cal  I n Trop v. Dulles Decl ar i ng Fel on
Di senf r anchi sement  A Regul at or y Rat her  Than Puni t i ve Exer ci se I s
Under - Anal yzed And I nappl i cabl e.

I n Trop v. Dulles,  t hi s Cour t ,  addr essi ng t he puni t i ve nat ur e of

ci vi l  expat r i at i on f or  a mi l i t ar y deser t er ,  asser t ed i n di ct a t hat  t he

hypot het i cal  di senf r anchi sement  of  a f el on was non- penal  and r egul at or y i n

nat ur e. 5 Al t hough t he Cour t  i n Trop addr essed no speci f i c const i t ut i onal

                                                  
5
 ÒThe poi nt  may be i l l ust r at ed by t he si t uat i on of  an or di nar y f el on.  A per son who commi t s a

bank r obber y,  f or  i nst ance,  l oses hi s r i ght  t o l i ber t y and of t en hi s r i ght  t o vot e.  I f ,  i n
t he exer ci se of  t he power  t o pr ot ect  banks,  bot h sanct i ons wer e i mposed f or  t he pur pose of
puni shi ng bank r obber s,  t he st at ut es aut hor i zi ng bot h di sabi l i t i es woul d be penal .  But
because t he pur pose of  t he l at t er  st at ut e i s t o desi gnat e a r easonabl e gr ound of  el i gi bi l i t y
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cl ai m r egar di ng t he di senf r anchi sement  of  f el ons and pr ovi ded no r eason why

di senf r anchi sement  shoul d be a r egul at or y exer ci se,  many cour t s si nce i t s

deci si on have r ef l exi vel y appl i ed i t  t o asser t  t hat  di senf r anchi sement  of  a

f el on i s not  puni shment ,  but  i nst ead i s a r egul at i on of  t he f r anchi se,

of t en wi t h no anal ysi s as t o why.  See,  e.g.,  Green v. Board of Elections of

New York,  380 F. 2d 445,  449 ( 2d Ci r .  1967) ,  Fernandez v. Kiner,  673 P. 2d

191,  193 ( Wash.  App.  1983) .  Never t hel ess,  t he Cour t  i n Trop i t sel f  i nsi st ed

t hat  det er mi nat i on of  whet her  a st at ut e i s a penal  l aw r equi r es car ef ul

consi der at i on.  ( Trop,  356 U. S.  at  95) .  The Cour t  t oday,  anal yzi ng t he

mer i t s not  of  a hypot het i cal  but  of  an act ual  st at ut e bef or e i t ,  can onl y

concl ude t hat  di senf r anchi sement ,  l i ke expat r i at i on,  i s i ndeed puni shment .

2.  When Appl yi ng TropÕs St andar d,  Di senf r anchi sement  Const i t ut es
Puni shment .

The Appel l ant s cont end t hat  El ect i on Law ¤3- 102 f al l s cat egor i cal l y

i nt o el ect i on l aw used t o det er mi ne vot er  el i gi bi l i t y and shoul d not  be

consi der ed penal .  However ,  t hi s Cour t  i n Trop made cl ear  t hat  mer e

gover nment - assi gned l abel s ar e i nsuf f i ci ent  t o make such det er mi nat i ons

( ÒDoubt l ess even a cl ear  l egi sl at i ve cl assi f i cat i on of  a st at ut e as Ônon-

penal Õ woul d not  al t er  t he f undament al  nat ur e of  a pl ai nl y penal  st at ut e. Ó

356 U. S.  at  95) .  Fur t her  i nvest i gat i on i s t hus war r ant ed.

Thi s Cour t  i n Trop st at ed t hat  when deci di ng whet her  or  not  a l aw i s

penal ,  i t  has gener al l y based i t s det er mi nat i on on t he pur pose of  t he

st at ut e.  Id.  at  96.  I f  t he st at ut e i mposes a di sabi l i t y f or  t he pur poses of

                                                                                                                                                                   

f or  vot i ng,  t hi s l aw i s sust ai ned as a non- penal  exer ci se of  t he power  t o r egul at e t he
f r anchi se. Ó 356 U. S.  86,  96- 97 ( 1958) .
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puni shment  Ð t hat  i s,  t o r epr i mand t he wr ongdoer ,  t o det er  ot her s,  et c. ,  i t

has been consi der ed penal .  Id.  But  i f  a st at ut e i mposes a di sabi l i t y t o

accompl i sh some ot her  l egi t i mat e gover nment al  pur pose,  i t  has been

consi der ed non- penal .  Id.  Whi l e some st at ut es may r esul t  i n bot h penal  and

non- penal  ef f ect s,  t he cont r ol l i ng nat ur e of  t he st at ut e nor mal l y depends

on t he evi dent  pur pose of  t he l egi sl at ur e.  Id.  I n Mar yl and,  t her e i s no

l egi t i mat e gover nment al  pur pose f or  di senf r anchi sement  ot her  t han t o

puni sh.

The cont r ol l i ng st at ut e at  i ssue i s Md.  Code Ann.  El ec.  Law ¤3- 102

( Bender  2005) .  Among Mar yl andÕs st at ed pur poses of  i t s pr i or  si mi l ar

pr ovi si on wer e i dent i f yi ng t he vot er ,  and pr ot ect i ng agai nst  vot er  f r aud.

Drueding v. Devlin,  234 F.  Supp.  721 ( D.  Md.  1964) ,  aff’d,  380 U. S.  125

( 1965) .  Addi t i onal l y,  di senf r anchi sement  of  f el ons has been hi st or i cal l y

j ust i f i ed by t hei r  supposed i nabi l i t y t o make r esponsi bl e choi ces,  or  t he

t hr eat  t hat  t hey woul d vot e f or  candi dat es who woul d suppor t  t hei r

cr i mi nal i t y.  These cl ai med r emedi al  pur poses f or  f el on di senf r anchi sement

ei t her  no l onger  appl y or  ar e f l agr ant l y out dat ed and i naccur at e.

a.  Because vot er  i dent i f i cat i on and pr event i on of  vot er  f r aud have
been achi eved t hr ough t echnol ogy,  Mar yl andÕs l i st  of  i nf amous
cr i mes subj ect  t o di senf r anchi sement  i s over br oad,  over -
i ncl usi ve and under - i ncl usi ve.

Dur i ng t he ear l y year s of  t he Uni on,  t her e was t r emendous f ear  of  t he

pot ent i al  f or  el ect i on f r aud and t he i nabi l i t y t o moni t or  i t .  See Burson v.

Freeman,  504 U. S.  191,  200- 02 ( 1992) .  Mai nt ai ni ng el ect or al  i nt egr i t y,  by
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el i mi nat i ng f r om t he vot e t hose who had i ndi cat ed pr ocl i vi t y f or  cr i me or

cor r upt i on,  ar guabl y car r i ed r emedi al  wei ght .

Wi t h t echnol ogi cal  advances i n vot e moni t or i ng,  such vot e f r aud i s

near l y i mpossi bl e t oday.  I n Blumstein,  t hi s Cour t  st at ed t hat  vot er

r egi st r at i on i n i t sel f  pr event ed f r audul ent  evasi on of  st at e vot er

st andar ds.  405 U. S.  at  330.  Si mi l ar l y,  i n Ramirez v. Brown,  t he Cal i f or ni a

Supr eme Cour t  asser t ed t hat  el ect i on r ef or m and t echnol ogi cal  advances i n

t he el ect i ve pr ocess have Òr adi cal l y di mi ni shed t he possi bi l i t y of  el ect i on

f r audÓ t o t he poi nt  wher e Òdel i ber at e i r r egul ar i t i es,  i f  pr esent  t oday,  ar e

r ar e and have negl i gi bl e ef f ect s on el ect i on r esul t s. Ó 507 P. 2d 1345,  1355

( Cal .  1973) .  I n over  t hi r t y year s si nce t hose cases wer e deci ded,  f ur t her

devel opment s have onl y added ext r a l ayer s of  pr ot ect i on agai nst  vot er

f r aud.  Gi ven such pr ogr ess,  a whol esal e di senf r anchi sement  of  a popul at i on

based on an unpr oven and of t en unr el at ed Òpr opensi t yÓ i s over br oad,  and

bot h over -  and under - i ncl usi ve.

I t  i s over br oad because Mar yl and al r eady possesses adequat e means t o

r egul at e vot er  f r aud.  The onl y cr i me ¤3- 102 f easi bl y pr event s i s t he sal e

of  one vot e.  As i t  has been suggest ed,  Òi t  cannot  be ser i ousl y cont ended

t hat  t he possi bi l i t y of  t he ex- f el on sel l i ng hi s one vot e necessi t at es t he

bl anket  excl usi on of  al l  ex- f el ons f r om t he f r anchi se i n or der  t o ensur e

t he val i di t y of  el ect i ons. Ó Mar k E.  Thompson,  Don’t Do the Crime If You

Ever Intend to Vote Again: Challenging the Disenfranchisement of Ex-Felons

as Cruel and Unusual Punishment,  22 Set on Hal l  L.  Rev.  167,  194 ( 2002) .
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Denyi ng t he vot e t o ci t i zens who have commi t t ed any combi nat i on of

i nf amous cr i me f ol l owed by a vi ol ent  cr i me as def i ned by t he l egi sl at ur e i s

over - i ncl usi ve because t he vast  maj or i t y of  t hose cr i mes have no

cor r el at i on t o el ect i on cr i me or  vot er  f r aud.  Even i f  Mar yl and coul d

demonst r at e a cor r el at i on bet ween Cool i dgeÕs cr i mes and el ect i on f r aud,  i t

coul d not  expl ai n why t he sequence of  hi s act i ons Ð i n t hi s i nst ance,

cocai ne possessi on wi t h i nt ent  t o di st r i but e f i r st  and r obber y second Ð

shoul d make hi m a per manent  t hr eat  t o el ect or al  i nt egr i t y whi l e t he r ever se

sequence,  r obber y f i r st  and possessi on second,  shoul d not . 6

I t  i s under - i ncl usi ve because of  t he numer ous el ect i on cr i mes t hat

di r ect l y addr ess el ect i on f r aud,  yet  do not  qual i f y as Òi nf amous. Ó For

exampl e,  al t hough Mar yl and l aw l i st s t en vi ol at i ons under  ¤16- 206( a) ,  onl y

¤16- 206( a) ( 2) ,  mi sr epr esent at i on of  abi l i t y t o vot e,  i s consi der ed an

i nf amous cr i me.  ( R. 50) .  Of f enses not  consi der ed i nf amous i ncl ude

i nt er f er i ng or  at t empt i ng t o i nt er f er e wi t h a vot er  whi l e t he vot er  i s

i nsi de t he pol l i ng r oom,  mar ki ng a bal l ot ,  or  oper at i ng vot i ng equi pment ;

i nduci ng or  at t empt i ng t o i nduce a vot er  t o mar k t he vot er ' s bal l ot  i n a

cer t ai n way;  or  dest r oyi ng or  def aci ng a bal l ot .  MD Code Ann.  El ec.  Law,  ¤

16- 206( a)  ( Bender  2005) .  Anot her  exampl e of  a cr i me danger ousl y cor r el at ed

t o el ect i on f r aud but  not  consi der ed Òi nf amousÓ accor di ng t o t he st at e of

Mar yl and i s el uci dat ed i n ¤16- 303:

( a)  An el ect i on j udge,  whi l e per f or mi ng of f i ci al  dut i es at  a
pol l i ng pl ace,  may not  wi l l f ul l y and knowi ngl y:

                                                  
6
 Had Cool i dge been convi ct ed of  r obber y f i r st  ( an i nf amous and vi ol ent  cr i me) ,  t hen t he

possessi on ( i nf amous,  but  not  vi ol ent ) ,  he woul d not  be subj ect  t o per manent
di senf r anchi sement ;  he woul d be el i gi bl e t o vot e t hr ee year s af t er  compl et i ng hi s sent ence.
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( 1)  i nt er f er e i n any way wi t h t he cast i ng of  a vot e by a
per son who t he el ect i on j udge knows i s l awf ul l y ent i t l ed t o
vot e at  an el ect i on;
( 2)  f ai l  t o chal l enge a per son who t he el ect i on j udge has
r eason t o bel i eve i s not  ent i t l ed t o vot e;  .  .  .

Md.  Code Ann.  El ec.  Law ¤16- 303 ( Bender  2005) .

I f  pr event i ng el ect i on f r aud i s t r ul y t he over ar chi ng goal  of

Mar yl andÕs di senf r anchi sement  l aws,  i nt i mi dat i ng and i nf l uenci ng vot er s on

pol l  l i nes,  dest r oyi ng bal l ot s,  or ,  as an el ect i on judge,  wi l l f ul l y

i nt er f er i ng wi t h t he cast i ng of  vot es or  al l owi ng t he vot e of  one who

shoul d not  be per mi t t ed t o vot e shoul d al ar m t he st at e f ar  mor e t han an

unar med r obber y.  Such el ect i on f r aud cr i mes have t he abi l i t y t o i nf l uence

hundr eds or  even t housands of  vot es,  yet  ar e i nexpl i cabl y consi der ed

i nsi gni f i cant  when Mar yl and desi gnat es i t s Òi nf amousÓ cr i mes.

Gi ven t hese puni t i ve hi st or i cal  r oot s and how i l l - f i t t ed i t  i s t o

achi eve i t s pur por t ed r egul at or y goal s,  i t  i s cl ear  t hat  Mar yl andÕs f el on

di senf r anchi sement  r egul at or y j ust i f i cat i ons ar e mer el y pr et ext s f or

puni shment .

b.  The hi st or i cal  ar gument  t hat  ex- f el ons do not  have t he
pol i t i cal  compet ence t o vot e r esponsi bl y or  wi l l  vot e f or
pol i t i ci ans who wi l l  decr i mi nal i ze t hei r  act i vi t i es i s out dat ed
and unconst i t ut i onal l y excl usi onar y under  Carrington v. Rash.

The cl ai m t hat  ex- f el ons ar e i ncapabl e of  vot i ng compet ent l y has

never  been pr oven or  demonst r at ed,  and i s based on t he same Òexcl usi onar y

t r adi t i on t hat  once kept  bl acks,  women,  and t he poor  f r om t he pol i t i cal

pr ocess. Ó Thompson,  supra,  at  195.  For  each of  t hese mar gi nal i zed gr oups,

ascr i pt i ons of  pol i t i cal  i ncompet ence r at i onal i zed t he l i nes t hat  wer e
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dr awn.  See Not e,  The Disenfranchisement of Ex-Felons: Citizenship,

Criminality, and ‘The Purity of the Ballot Box’,  102 Har v.  L.  Rev.  1300,

1308 ( 1989) .  The Supr eme Cour t Õs hol di ng t hat  Ôf enci ng out Õ f r om t he

f r anchi se a sect or  of  t he popul at i on because of  t he way t hey may vot e i s

const i t ut i onal l y i mper mi ssi bl e exempl i f i es t he cont empor ar y pol i t yÕs

r ej ect i on of  syst emat i c excl usi on.  Id.  at  1309.

Fur t her ,  t her e ar e numer ous r easons why f ear s t hat  an ex- f el on woul d

vot e f or  a di shonest  candi dat e cannot  j ust i f y di senf r anchi sement :

Fi r st ,  t her e ar e many ways i n whi ch t he ex- f el on .  .  .  coul d
suppor t  a di shonest  candi dat e wi t hout  act ual l y cast i ng a
bal l ot  .  .  .  t he abi l i t y t o i nf l uence or  f r ust r at e t he
out come of  el ect i ons i s not  cont i ngent  on possessi ng t he
r i ght  t o vot e.  Second,  a pol i t i ci an r unni ng on a pl at f or m of
Òcr i me i s goodÓ woul d engender  l i t t l e suppor t  f r om t he
maj or i t y of  vot er s,  i ncl udi ng cr i mi nal s,  who r eal i ze t he
ut i l i t y and necessi t y of  t he cr i mi nal  code.  .  .  .  The
Òi magi nar y hor r i bl eÓ of  Òt he cr i mi nal  el ement  cont r ol l i ng a
t own t hr ough t he bal l ot Ó cannot  suf f i ce as t he non- penal
r eason f or  denyi ng t he vot e .  .  .

Thompson,  supra,  at  196- 97.

Fi nal l y,  t hi s Cour t  i n Carrington v. Rash hel d t hat  t he r i ght  t o vot e

Òcannot  const i t ut i onal l y be obl i t er at ed because of  a f ear  of  t he pol i t i cal

vi ews of  a par t i cul ar  gr oup of  bona f i de r esi dent s. Ó  380 U. S.  89,  94

( 1965) .  The hi st or i cal  ar gument s i n f avor  of  f el on di senf r anchi sement  ar e

bot h basel ess and def unct .

B.  Per manent  Di senf r anchi sement  I s Cr uel  And Unusual  I n Vi ol at i on Of  The
Ei ght h Amendment .

Thi s Cour t  has r ecogni zed t hat  t he wor ds of  t he Ei ght h Amendment  ar e

not  pr eci se nor  i s i t s scope st at i c,  and t hus t he Amendment  must  Òdr aw i t s
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meani ng f r om t he evol vi ng st andar ds of  decency t hat  mar k t he pr ogr ess of  a

mat ur i ng soci et y. Ó Trop,  356 U. S.  at  100- 01;  Roper v. Simmons,  125 S. Ct .

1183,  1190 ( 2005) .

1.  Based On Evol vi ng St andar ds Of  Decency,  Ex- Fel on
Di senf r anchi sement  I s Cr uel  And Unusual .

a.  Li ke expat r i at i on,  deni al  of  suf f r age i s a deni al  of  t he
essence of  ci t i zenshi p.

Any puni t i ve t echni que out si de of  i mpr i sonment ,  f i nes,  and execut i on

i s al r eady const i t ut i onal l y suspect .  Trop,  356 U. S.  at  100.   To be cr uel

and unusual ,  t he puni shment  need not  i nvol ve Òphysi cal  mi st r eat ment Ó or

Òpr i mi t i ve t or t ur e. Ó Id.  at  101.  I n Trop,  t he per manent  expat r i at i on of  a

mi l i t ar y deser t er  was f ound t o be cr uel  and unusual  because expat r i at i on

i nvol ved Òt he t ot al  dest r uct i on of  t he i ndi vi dual Õs st at us i n or gani zed

soci et y. Ó Id.  Bei ng st r i pped of  hi s ci t i zenshi p was deemed Òa f or m of

puni shment  mor e pr i mi t i ve t han t or t ur e,  f or  i t  dest r oys f or  t he i ndi vi dual

t he pol i t i cal  exi st ence t hat  was cent ur i es i n t he devel opment . Ó Id.

I n t he same sense,  per manent l y st r i ppi ng a ci t i zen of  access t o t he

el ect i ve pr ocess dest r oys t he soul  of  ci t i zenshi p i t sel f .  As t hi s Cour t

st at ed i n Weems v. United States,  ÒHi s pr i son bar s and chai ns ar e r emoved,

i t  i s t r ue .  .  .  but  he goes f r om t hem t o a per pet ual  l i mi t at i on of  hi s

l i ber t y .  .  .  [ H] e i s subj ect ed t o t or ment i ng r egul at i ons t hat ,  i f  not  so

t angi bl e as i r on bar s and st one wal l s,  oppr ess as much by t hei r  cont i nui t y,

and depr i ve of  essent i al  l i ber t y. Ó 217 U. S.  349,  366 ( 1910) .  Fur t her ,  t he

f undament al  at t r i but i on of  t he vot e t o t he basi s of  ci t i zenshi p i s

undeni abl e.  I ndeed,  t hi s Cour t  has asser t ed,  Ò[ T] he r i ght  t o vot e f r eel y
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f or  t he candi dat e of  one' s choi ce i s of  t he essence of  a democr at i c

soci et y,  and any r est r i ct i ons on t hat  r i ght  st r i ke at  t he hear t  of

r epr esent at i ve gover nment . Ó Reynolds v. Sims,  377 U. S.  533,  555 ( 1964) .

b.  Based on evol vi ng st andar ds of  decency det er mi ned by nat i onal
consensus,  ex- f el on di senf r anchi sement  beyond t er ms of  t hei r
sent ences has f al l en si gni f i cant l y i nt o di sf avor .

Thi s Cour t  has out l i ned t he basi s of  a Ònat i onal  consensusÓ when

det er mi ni ng t he nat i onÕs evol vi ng st andar ds of  decency.  I n 1989,  t he Cour t

concl uded i n Stanford v. Kentucky,  492 U. S.  361,  369 ( 1989)  t hat  execut i ng

j uveni l e of f ender s over  age 15 but  under  18 was not  cr uel  and unusual .  The

Cour t  f ound no nat i onal  consensus f r owni ng upon t he pr act i ce as 22 of  t he

37 deat h penal t y St at es per mi t t ed t he deat h penal t y f or  16 year  ol d

of f ender s,  and 25 of  t he 37 per mi t t ed f or  17 year  ol d of f ender s.  Id.  The

Cour t  dr ew a si mi l ar  concl usi on r egar di ng execut i on of  t he ment al l y

r et ar ded.  See Penry v. Lynaugh,  492 U. S.  302,  334 ( 1989)  ( not  cr uel  and

unusual  because onl y t wo of  t he 37 deat h penal t y st at es had banned i t ) .

Bot h capi t al  sent ences deemed const i t ut i onal  i n Stanford and Penry

have si nce been r eeval uat ed and f ound t o be cr uel  and unusual .  Fi r st ,  t he

Cour t  r econsi der ed i t s Penry assessment  of  t he execut i on of  t he ment al l y

r et ar ded i n Atkins v. Virginia,  536 U. S.  304 ( 2002) .  When Atkins was

deci ded,  t he number  of  st at es who mai nt ai ned t he deat h penal t y but  excl uded

t he ment al l y r et ar ded had i ncr eased f r om t wo t o 18,  r esul t i ng i n a t ot al  of

30 St at es pr ohi bi t i ng t he deat h penal t y f or  t he ment al l y r et ar ded.  Id. at

313- 15.
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Most  r ecent l y,  t hi s Cour t  i n Roper r eeval uat ed i t s Stanford hol di ng

and f ound t hat  a nat i onal  consensus had devel oped pr ohi bi t i ng execut i ng

j uveni l es under  t he age of  18 at  t he t i me of  t he capi t al  cr i me.  Roper,  125

S. Ct .  at  1193- 94.  Li ke Atkins,  30 St at es had pr ohi bi t ed t he j uveni l e deat h

penal t y by RoperÕs deci si on.  Roper,  125 S. Ct .  at  1192.  Al t hough t he number

of  st at es abandoni ng t he j uveni l e deat h penal t y si nce Stanford ( f i ve)  was

l ess dr amat i c t han t he 16 who had changed f r om Penry t o Atkins,  t hi s Cour t

hel d t hat  Ò[ i ] t  i s not  so much t he number  of  t hese St at es t hat  i s

si gni f i cant ,  but  t he consi st ency of  t he di r ect i on of  change. Ó Id at  1193.

I n t he cont ext  of  f el on di senf r anchi sement ,  Judge Fr i endl y det er mi ned

i n 1967 t hat  i t  was not  cr uel  and unusual  puni shment ,  as 42 st at es i mposed

t he sanct i on.  See Green,  380 F. 2d at  450- 51.  When Richardson was deci ded i n

1974,  28 st at es i mposed l i f et i me di senf r anchi sement .  Kar l an,  Convictions

and Doubts,  supra,  at  1168.

Si nce 1974,  however ,  t her e has been a dr amat i c nat i onal  shi f t .  Today,

onl y 13 St at es per manent l y di senf r anchi se some cr i mi nal s ( R. 14) .  The ot her

37 St at es di senf r anchi se f el ons f or  at  most  t he t er ms of  t hei r  sent ences.

( R. 14) .  Fur t her ,  t he change has consi st ent l y moved t owar d easi ng f el on

di senf r anchi sement  r est r i ct i ons.  I n t he l ast  ei ght  year s al one,  12 St at es

have r el axed t hei r  di senf r anchi sement  l aws agai nst  cr i mi nal s ( R. 14) .  Ther e

i s no evi dence of  any st at e movi ng i n t he opposi t e di r ect i on.  Addi t i onal l y,

t he Mar yl and l egi sl at ur e has consi st ent l y made di senf r anchi sement  mor e

except i onal  and unusual ,  f i r st  by amendi ng i t s Const i t ut i on t o el i mi nat e

mandat or y di senf r anchi sement  i n 1972,  and t hen by r est or i ng t he r i ght  t o
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vot e t o a subset  of  f or mer  convi ct s whose second or  subsequent  i nf amous

cr i me was not  a cr i me of  vi ol ence,  i n 2002.  ( R. 14) .  Unquest i onabl y,  a

st r onger  nat i onal  consensus exi st s opposi ng ex- f el on di senf r anchi sement

t han exi st ed agai nst  t he deat h penal t y i n Atkins and Roper.

c.  I nt er nat i onal  nor ms,  t hough not  cont r ol l i ng,  st r ongl y suppor t
t he pr ohi bi t i on of  per manent  ex- f el on di senf r anchi sement .

Si nce Trop,  t he Cour t  Òhas r ef er r ed t o t he l aws of  ot her  count r i es

and t o i nt er nat i onal  aut hor i t i es as i nst r uct i ve f or  i t s i nt er pr et at i on of

t he Ei ght h Amendment Õs pr ohi bi t i on of  Ôcr uel  and unusual  puni shment s. ÕÓ

Roper,  125 S. Ct .  at  1198.  ( See also Trop,  356 U. S.  at  102- 03 ( Òci vi l i zed

nat i ons of  t he wor l d ar e i n vi r t ual  unani mi t y t hat  st at el essness i s not  t o

be i mposed as puni shment  f or  cr i me. Ó) ;  Atkins,  536 U. S.  at  317 ( Òwi t hi n t he

wor l d communi t y,  t he i mposi t i on of  t he deat h penal t y f or  cr i mes commi t t ed

by ment al l y r et ar ded of f ender s i s over whel mi ngl y di sappr oved. Ó) ;  Roper,  125

S. Ct .  at  1199 ( obser vi ng an i nt er nat i onal  consensus as embodi ed i n Uni t ed

Nat i on convent i on and wor l d st at i st i cs) .  Wor l d opi ni on,  whi l e not  out come-

det er mi nat i ve,  pr ovi des Òr espect ed and si gni f i cant  conf i r mat i on f or  our  own

concl usi ons. Ó Id.  at  1200.

I n t he cont ext  of  f el on di senf r anchi sement ,  t he Uni t ed St at es st ands

al one wi t h Ar meni a as t he onl y democr at i c nat i ons t hat  di senf r anchi se

per sons wi t h f or mer  f el ony convi ct i ons per manent l y.  ( R. 14) .  I n t hi r t een

count r i es,  i ncl udi ng Japan,  Sout h Af r i ca,  Canada and Fr ance,  even cur r ent l y

i ncar cer at ed pr i soner s may vot e.  ( R. 14) .  Many ot her s,  such as I ndi a and

Br azi l ,  al l ow convi ct s t o vot e i mmedi at el y upon t hei r  r el ease f r om pr i son.
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( R. 14) .  Addi t i onal l y,  t he Eur opean Convent i on on Human Ri ght s has f ound

deni al  of  pr i soner sÕ r i ght s t o vot e t o be a human r i ght s vi ol at i on.  ( R. 14) .

I n al l ,  t her e i s an over whel mi ng i nt er nat i onal  consensus opposed t o

di senf r anchi sement  of  f el ons as a whol e and of  ex- f el ons especi al l y.

2.  Even I f  Per manent  Di senf r anchi sement  I s Not  Cr uel  And Unusual  On
I t s Face,  I t  I s Cr uel  And Unusual  As A Puni shment  Towar d Mr .
Cool i dge Because I t  I s Gr ossl y Di spr opor t i onat e To Hi s Cr i me.

Thi s cour t  has r ecogni zed a pr opor t i onal i t y pr i nci pl e t hat  appl i es t o

bot h capi t al  and non- capi t al  puni shment s.  Wi l ki ns,  supra,  at  136- 37,  n. 340.

I n Coker v. Georgia,  433 U. S.  584,  592 ( 1977) ,  t he Cour t  hel d t hat  t he

Ei ght h Amendment  bar s not  onl y bar bar i c puni shment  but  al so a puni shment

t hat  i s excessi ve,  i . e. ,  a puni shment  t hat  Ò( 1)  makes no measur abl e

cont r i but i on t o accept abl e goal s of  puni shment  and hence i s not hi ng mor e

t han t he pur posel ess and needl ess i mposi t i on of  pai n and suf f er i ng;  or  ( 2)

i s gr ossl y out  of  pr opor t i on t o t he sever i t y of  t he cr i me. Ó Cool i dgeÕs

per manent  di senf r anchi sement  i s excessi ve under  bot h pr ongs.

a.  Cool i dgeÕs per manent  di senf r anchi sement  makes no measur abl e
cont r i but i on t o accept abl e goal s of  puni shment  and i s not hi ng
mor e t han t he pur posel ess and needl ess i mposi t i on of  pai n and
suf f er i ng.

Of  t he f our  commonl y asser t ed pur poses of  puni shment ,  i ncapaci t at i on,

r ehabi l i t at i on,  r et r i but i on,  and det er r ence,  ex- f el on di senf r anchi sement

sat i sf i es onl y r et r i but i on.  I ncapaci t at i on i s i nappl i cabl e;  Cool i dge wi l l

have al r eady ser ved hi s t i me and wi l l  be f r ee on st r eet s,  and soci et y wi l l

i n no way be i nsul at ed f r om hi m shoul d he be unabl e t o vot e.  I f  not

det er r ed by f i ve year s i n pr i son,  i t  i s unl i kel y Cool i dge woul d be det er r ed
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by a mor e obscur e t hr eat  of  di senf r anchi sement .  Per manent

di senf r anchi sement  act ual l y t hwar t s r ehabi l i t at i ve ef f or t s,  as,  Òi nst ead of

gui di ng t he of f ender  back i nt o t he usef ul  pat hs of  soci et y i t

excommuni cat es hi m and makes hi m,  l i t er al l y,  an out cast . Ó Trop,  356 U. S.  at

604 ( Br ennan,  J. ,  concur r i ng) .  Thi s per manent  excl usi on ser ves no pur pose

ot her  t han t o endl essl y and needl essl y puni sh Cool i dge f or  hi s cr i me.

b.  Cool i dgeÕs per manent  di senf r anchi sement  i s gr ossl y out  of
pr opor t i on t o t he sever i t y of  t he cr i me.

I n Ewing v. California,  t hi s Cour t  r ecogni zed a Ònar r ow

pr opor t i onal i t y pr i nci pl eÓ t hat  Òappl i es t o noncapi t al  sent ences. Ó 123

S. Ct .  1179,  1185 ( 2003) .  Onl y Òext r eme sent ences t hat  ar e Ôgr ossl y

di spr opor t i onat eÕ t o t he cr i meÓ vi ol at e t he Ei ght h Amendment .  Id.  at  1187.

Even gi ven t he hi gh t hr eshol d est abl i shed by Ewing,  Cool i dgeÕs per manent

di senf r anchi sement  i s an ext r eme,  gr ossl y di spr opor t i onat e sent ence.

To j ust i f y t he af f i r mat i on of  Cal i f or ni aÕs Òt hr ee st r i kesÓ r ul e

( i mposi ng a sent ence of  25 year s t o l i f e f or  t he t hef t  of  gol f  cl ubs) ,  t hi s

Cour t  st r essed t he Òr at i onal  l egi sl at i ve j udgment Ó of  Cal i f or ni aÕs

l egi sl at ur e t o enf or ce publ i c saf et y t hr ough t he penol ogi cal  t heor i es of

det er r ence and i ncapaci t at i on of  r eci di vi st s.  Id.  at  1190.  When r et r i but i on

i s t he sol e f unct i on of  cr i mi nal  puni shment ,  pr opor t i onal i t y anal ysi s must

f ocus on t he gr avi t y of  a def endant ' s conduct  and t he har shness of  t he

penal t y i mposed,  si nce r et r i but i on i s about  i mposi ng on an of f ender  t he

puni shment  he deser ves.  Kar l an,  Convictions and Doubts,  supra,  at  1167.
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For  an unar med r obber y of  $150,  Cool i dgeÕs per manent

di senf r anchi sement  i s a puni shment  mor e sever e t han many mur der er s,

r api st s,  or  dr ug deal er s r ecei ve.  Al l ,  when compl et i ng t hei r  sent ences,

wi l l  have t hei r  vot i ng r i ght s r est or ed.  See ¤3- 102.  Whi l e Cool i dge i s

t echni cal l y a r eci di vi st  subj ect  t o har sher  sent enci ng,  t he near l y t went y

year  gap bet ween cr i mes coul d har dl y demonst r at e hi s bei ng Òunabl e t o br i ng

hi s conduct  wi t hi n t he soci al  nor ms pr escr i bed by t he cr i mi nal  l aw of  t he

St at e. Ó Ewing,  123 S. Ct .  at  1190.  The sheer  ar bi t r ar i ness of  Cool i dgeÕs

puni shment  i s evi dent  when consi der i ng i f  he had commi t t ed t he same cr i mes

i n r ever se or der ,  he woul d r egai n t he r i ght  t o vot e.   I t  i s cl ear  t hat

Cool i dgeÕs per manent  di senf r anchi sement  i s ext r eme and gr ossl y

di spr opor t i onat e t o t he sever i t y of  hi s cr i me,  and t hus,  cr uel  and unusual .

CONCLUSI ON

For  t he r easons st at ed above,  Respondent  r espect f ul l y r equest s t hat

t hi s Cour t  uphol d t he r ul i ngs of  t he Four t h Ci r cui t  on bot h t he Vot i ng

Ri ght s Act  and t he Ei ght h Amendment  cl ai ms.

Respect f ul l y submi t t ed,

At t or neys f or  Respondent
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APPENDI X

CONSTITUTIONAL PROVISIONS

U.S. Const. amend VIII

Excessive bail shall not be required, nor excessive fines imposed, nor

cruel and unusual punishments inflicted.

U.S. Const. amend XIV

Section 1. All persons born or naturalized in the United States, and

subject to the jurisdiction thereof, are citizens of the United States and

of the State wherein they reside.  No State shall make or enforce any law

which shall abridge the privileges or immunities of citizens of the United

States; nor shall any State deprive any person of life, liberty, or

property, without due process of law; nor deny to any person within its

jurisdiction the equal protection of the laws.

Section 2.  Representatives shall be apportioned among the several

States according to their respective numbers, counting the whole number of

persons in each State, excluding Indians not taxed.  But when the right to

vote at any election for the choice of electors for President and Vice

President of the United States, Representatives in Congress, the Executive

and Judicial officers of a State, or the members of the Legislature

thereof, is denied to any of the male inhabitants of such State, being

twenty-one years of age, and citizens of the United States, or in any way

abridged, except for participation in rebellion, or other crime, the basis

of representation therein shall be reduced in the proportion which the

number of such male citizens shall bear to the whole number of male

citizens twenty-one years of age in such State.

Section 3.  No person shall be a Senator or Representative in

Congress, or elector of President and Vice President, or hold any office,

civil or military, under the United States, or under any State, who, having

previously taken an oath, as a member of Congress, or as an officer of the

United States, or as a member of any State legislature, or as an executive

or judicial officer of any State, to support the Constitution of the United

States, shall have engaged in insurrection or rebellion against the same,

or given aid or comfort to the enemies thereof.  But Congress may by a vote

of two-thirds of each House, remove such disability.

Section 4.  The validity of the public debt of the United States,

authorized by law, including debts incurred for payment of pensions and

bounties for services in suppressing insurrection or rebellion, shall not

be questioned.  But neither the United States nor any State shall assume or

pay any debt or obligation incurred in aid of insurrection or rebellion

against the United States, or any claim for the loss of emancipation of any
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slave; but all such debts, obligations and claims shall be held illegal and

void.

Section 5.  The Congress shall have power to enforce, by appropriate

legislation, the provisions of this article.

U.S. Const. amend XV

Section 1.  The right of citizens of the United States to vote shall

not be denied or abridged by the United States or by any State on account

of race, color, or pervious condition of servitude.

Section 2.  The Congress shall have power to enforce this article by

appropriate legislation.

STATUTORY PROVISIONS

42 U.S.C. §1973.  Denial or abridgement of right to vote on account of race

or color through voting qualifications or prerequisites; establishment of

violation

(a) No voting qualification or prerequisite to voting or standard,

practice, or procedure shall be imposed or applied by any State or

political subdivision in a manner which results in a denial or abridgement

of the right of any citizen of the United States to vote on account of race

or color, or in contravention of the guarantees set forth in section

1973b(f)(2) of this title, as provided in subsection (b) of this section.

(b) A violation of subsection (a) of this section is established if, based

on the totality of circumstances, it is shown that the political processes

leading to nomination or election in the State or political subdivision are

not equally open to participation by members of a class of citizens

protected by subsection (a) of this section in that its members have less

opportunity than other members of the electorate to participate in the

political process and to elect representatives of their choice. The extent

to which members of a protected class have been elected to office in the

State or political subdivision is one circumstance which may be considered:

Provided, That nothing in this section establishes a right to have members

of a protected class elected in numbers equal to their proportion in the

population.

Md. Code Ann., Election Law §3-102 (Bender 2005):

(b) Exceptions. – An individual is not qualified to be a registered

voter if the individual:

(1) has been convicted of theft or other infamous crime, unless

the individual:
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(i) has been pardoned; or

(ii) 1. in connection with the first conviction, has completed

the court-ordered sentence imposed for the conviction,

including probation, parole, community service,

restitutions, and fines; or

2. in connection with a subsequent conviction, has

completed the court-ordered sentence imposed for the

conviction, including probation, parole, community service,

restitutions, and fines, and at least 3 years have elapsed

since the completion of the court-ordered sentence imposed

for the conviction including probation, parole, community

service, restitutions, and fines;

(2) is under guardianship for mental disability; or

(3) has been convicted of buying or selling votes.

(c) Same-Second or subsequent crime of violence – Notwithstanding

subsection (b) of this section, an individual is not qualified

to be a registered voter if the individual has been convicted

of a second or subsequent crime of violence, as defined in §14-

101 of the Criminal Law Article.

MD Code, Election Law, § 16-206. Offenses as to ballots and balloting:

(a) A person may not:

(1) place any distinguishing mark on the person's own or another

person's ballot for the purpose of identifying the ballot;

(2) misrepresent the person's ability to mark a ballot or operate

voting equipment;

(3) interfere or attempt to interfere with a voter while the voter

is inside the polling room, marking a ballot, or operating

voting equipment;

(4) induce or attempt to induce a voter to mark the voter's ballot

in a certain way;

(5) except for servicing by an authorized person, unlock any

locked compartment of a voting device unless instructed to do

so by the election director;

(6) destroy or deface a ballot;

(7) remove a ballot from a building in which voting occurs, except

as otherwise provided in this article;

(8) delay the delivery of a ballot;

(9) possess on or before the day of election an official ballot

printed for the election, unless the possession of the ballot

is necessary and appropriate for carrying out the election

process; or

(10)canvass, electioneer, or post any campaign material in the

polling place or beyond a line established by signs posted in

accordance with subsection (b) of this section.
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Md. Code Ann., Criminal Law §14-101(a) (Bender 2005)

“Crime of violence” defined. ---- In this section, “crime of violence”

means:

(1) abduction; (2) arson in the first degree; (3) kidnapping; (4)

manslaughter, except involuntary manslaughter; (5) mayhem; (6) maiming, as

previously proscribed under former Article 27, §§385 and 386 of the Code;

(7) murder; (8) rape; (9) robbery under §3--402 or §3--403 of this article;

(10) carjacking; (11) armed carjacking; (12) sexual offense in the first

degree; (13) sexual offense in the second degree; (14) use of a handgun in

the commission of a felony or other crime of violence; (15) an attempt to

commit any of the crimes described in items (1) through (14) of this

subsection; (16) assault in the first degree; (17) assault with intent to

murder; (18) assault with intent to rape; (19) assault with intent to rob;

(20) assault with intent to commit a sexual offense in the first degree;

and (21) assault with intent to commit a sexual offense in the second

degree.


