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QUESTI ONS PRESENTED

|s a statutory provision that permanently denies the right to vote
only to persons who have coomtted a second or subsequent vi ol ent
felony a voting qualification or prerequisite subject to a2 of the
Voting Rghts Act, 42 U S C ©1973, because it results in a denial of
the right to vote on account of race?

|'s Maryl andGs di senfranchi senent of a violent felon, predicated on
his prior conviction of an infanous crine, a cruel and unusual
puni shnent in violation of the B ghth Arendrent ?
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STATEMENT CF THE CASE

Plaintiff Jeffrey Qoolidge (Qooolidged brought action seeking
declaratory and i njunctive relief pursuant to @2 under 42 U S C ©1973
(Ovoting Rghts ActQ, the B ghth Arendnent, and the Fourteenth and
Ffteenth Anendnents of the Gonstitution. Qn appeal, dismssal of his
Voting Rghts Act and E ghth Arendnent cl ai ns was reversed. Defendants
appeal ed.

STATEMENT GF FACTS

Gool i dge, an African Anerican and life-long citizen of Baltinore,
Maryl and, was apprehended by police while driving on city streets as a 19
year old in 1982. (R 10). A police search uncovered 10 grans of cocai ne.
(R10). oolidge was indicted for possession wth intent to distribute a
control | ed substance, convicted by a jury of el even white nenbers and one
African-Areri can, and sentenced to one year in prison and one year of
probation. (R10-11). H's crine was consi dered O nfanousO under Maryl and
state law now M. Code Ann., Hection Law ©3-102(b). (R 11). He was
rel eased in 1984, where he was apprehended by Bal ti nore police again, who
found 1 gramof cocaine in his possession. (R11). H was indicted and
convi cted of m sdeneanor possession of a control |l ed substance and recei ved
six nonths injail. (R11). Uoon release in 1985 olidge entered a
treatnent programfor addiction to cocaine. (R 11). He successfully
conpl eted treatnent after two years and started his life anew (R 11). He

nmaintained a clean record for nineteen years. (R 11). He al so becane



politically active, registering to vote for the first tine in 1992, and
voting in the 1992, 1996, and 2000 Presidential elections. (R 11).

In April 2004, Goolidge stole $150 froma conveni ence store. (R 11).
He verbal ly threatened the store clerk behind the register, but displayed
no weapon and harned no one. (R 11). He was indicted and convicted of
robbery, and in Cctober 2004, sentenced to five years in prison and five
years of probation. (R 11). Robbery is considered a Ccrine of viol ence, O
under MIl. Gode Ann., Oimnal Law ©l4-101(a). (R 11). Wen sent enced,
Gool i dge becane pernmanently ineligible to register in Maryland under @3-
102(c), because he has been convicted of a crine of violence foll ow ng
previous conviction for an infanous crine. (R 12-13). He is forever banned
fromvoting, standing for public office, signing a petition, or

participating in formng a political party. (R 38).

STANDARD (F REM EW

A dismssal under Rule 12(b)(6) is reviewed de novo. Bass v. E.I.
Dupont de Nemours & Co., 324, F.3d 761, 764 (4'" Ar. 2003); Mendoza v.
Zirkle Fruit Co., 301 F. 3d 1163, 1167 (9th dr. 2002). In review ng a
decision granting a notion to dismss, an appel |l ate court nust accept as
true all of the factual allegations contained in the conplaint, and
dismssal may be affirned only if it is clear that no relief could be
granted under any set of facts that coul d be proved consistent with the
al legations. Swierkiewicz v. Sorema N.A., 534 U S 506, 507 (2002). See

also Conley v. Gibson, 355 U S 41, 45-46 (1957).



SUMVARY (F ARGUMENT

Maryl andGs di senfranchi senent of felons is a voting restriction
subject to o2 of the WVoting Rghts Act, and its racially discrimnatory
results violate its conmand. Applying @2 to fel on di senfranchi senent falls
well wthinlimts on Congressional authority to enforce the Ffteenth
Amrendnent. Section 2 issues a broad renedy, but it is a congruent and
proportional historical response to the noving target of nassive
di senfranchi senent. If held inapplicable, the institutional actors who
create the rules wll be untouchabl e by the excluded plaintiff as a
consequence of his very excl usion

Section 2 hol ds Maryl and accountabl e for any denial of the right to
vote resulting in a disparate i npact according to race. Its Qesults testO
does not scrutinize elections laws in isolation, but admts evidence of
race discrimnation in the crimnal process particul arly when, as here,
crimnal convictions autonatically and pernanently erase the right to vote.
Fel on di senfranchi senent | aws short shrift individual rights and slowy
miffle the political voice of MirylandG substantial African-American
comuni ty, violating o2,

Maryl andGs fel on di senfranchi senent |aws al so viol ate the Eghth
Amendnent prohi bition of cruel and unusual puni shnent. Fel on
di senfranchi senent has historically been used as and is asserted by
Maryl and as puni shnent. Regul atory expl anations for di senfranchising fel ons

are no longer justifiable.



As a punitive exercise, pernanent felon di senfranchisenent fails to
neet evol ving standards of decency first asserted by Trop v. Dulles and
further el ucidated nost recently in Roper v. Simmons. The pernanent deni al
of a fundanental right of citizenship discards the felon as an outcast | ong
after he has served his sentence Pit is a Givil death.OThere is also a
clear national and international consensus opposi ng felon
di senf ranchi senent beyond the years of a sentence.

Even i f Maryl and(s fel on disenfranchi senent |aws are not found cruel
and unusual , pernmanent di senfranchi senent is a cruel and unusual puni shrent
for Goolidge, a man guilty of an unarned robbery of $150. Uhder Maryl and
law he is forever denied the vote, the essence of his citizenship status,
due to the arbitrary sequence of two crines he coomtted nore than twenty
years apart. Because Miryl and has al ready deternined Gool i dge(s QdeservedO
puni shnent, permanent el ectoral excl usion nakes no neasurabl e contri bution
to acceptabl e goal s of punishnent and is nothing nore than the purposel ess
and needl ess inposition of pain and suffering. It is additionally grossly
out of proportion to the severity of the crine, as offenders who have

coomtted far nore egregious crines wll be able to vote again.

ARGUMENT

MARYLANDCS FELON D SENFRANCH SEMENT LAVS M QLATE SECTION 2 OF THE
VOTI NG R GHTS ACT BY D SCR M NATI NG ON ACOONT CF RACE

A Subjecting Miryl and®s Fel on D senfranchi senent Law To @1973 Is A
Gonstitutional Exercise 0O (ongressional Power Under The Ffteenth
Arendnent Because It |I's Renedial, GCongruent And Proportional, And
Does Not Gonflict Wth Richardson v. Ramirecz.




The circuit courts have split on whether ©1973, al so known as @2 of
the Voting Rghts Act (O/RAX) can regul ate state fel on di senfranchi senent
laws at all. Compare Farrakhan v. Washington, 338 F.3d 1009 (9th dr. 2003)
(finding no constitutional conflict inthis application of ©l973); wesley
v. Collins, 791 F.2d 1255 (6thdr. 1986) (court tacitly accepted
constitutionality, pursued @2 inquiry); to Johnson v. Bush, 405 F. 3d 1214
(11th dr. 2005) (application of ©1973 to fel on di senfranchi senent | ans
exceeds QongressO enforcenent power): Muntagim v. Coombe. 385 F.3d 793 (2d
Ar. 2004), vacated, 396 F.3d 95 (2d Adr. 2004) (en banc deci si on pendi ng).

City of Boerne v. Flores constrai ned CongressO Fourteenth Amendnent
o5 enf or cenent power to be sol ely Orenedial O of unconstitutional offenses,
as already defined by this Gourt. 521 US 507, 508 (1997); see R35 n.4
(appl ying Boerne to Fi fteenth Anendnent enforcenent). Wiile Reconstruction
Anendnent of fenses can be defined by the judiciary, OQngress . . . has
been given the power to enforce, not the power to determne what
constitutes a violation.O Id. at 519. Further, renedial enforcenent power
is not plenary. Boerne created a second limit: Olhere nust be a congruence
and proportionality between the injury to be prevented or renedi ed and t he
means adopted to that end. O Id at 508. VRA ©2 falls comortably within
t hese constraints.

1. The Enactnent 0 The VRA Vs Expressly And Excl usivel y Renedi al .

As acknow edged by the Dstrict Qourt, Ghe powers of Congress are at
their zenith when enforcing voting rights law O R 26 (citing South Carolina

v. Katzenbach, 383 U S 301, 324 (1966)). Gongress enacted the original VRA



in 1965 as a renedi al response to w despread, diverse, and wel | - docunent ed
voting abuses by the states. To effectively address a perpetual probl em of
this scope, which had reveal ed both an enduring tenacity and potentia to
cloak itself in unexpected gui ses, Gongress was conpel led to strike broadly
at all neasures barring African-Arericans fromthe ball ot.

In defining the permssible scope of Reconstruction Anendnent
enforcenent powers, the Boerne Court admtted that (JI]egislation which
deters or renedies constitutional violations can fall wthin the sweep of
Congr essO enf orcement power even if in the process it prohibits conduct
which is not itself unconstitutional and intrudes into Qegislative spheres
of autonony previously reserved to the states. 3 521 U S at 518. Applying
this exception in Nevada Department of Human Resources v. Hibbs, the Qourt
confirmed that QCongress may enact so-cal | ed prophyl actic | egislation that
proscribes facially constitutional conduct, in order to prevent and deter
unconstitutional conduct. 0538 U 'S 721, 727-28 (2003). This principle
denonstrates that felon di senfranchi senent need not itself be
unconstitutional to fall under the authorized anbit of ©1973. The
regul ation provided here is renedial and consonant with the clear bans on
state racial discrimnation codified in the text of the Gonstitution.

2. QongressO Response | n Enacting The VRA Ws Congruent And
Proportional To The Qrerwhel mng |11s Docurent ed.

In order to neet the test of congruence and proportionality, Congress
need not have had the ommi science in 1965 or 1982 to specifically find that

fel on di senfranchi senent | ans were a nmechani smof racial discrimnation.



See R36 (internal citations omtted) (arguing that Gongress need not nake
such specific findings). Rather, the regulations |laid upon states by the
VRA shoul d be j uxt aposed agai nst the trenendous nagnitude and variation of
harns w tnessed by Gongress. See Bd. of Trs. of the Univ. of Alabama v.
Garrett, 531 U S 356, 368 (2001) (enphasizing historical patterns).

The VRA was Cdesi gned by Congress to banish the blight of racial
discrimnation in voting, which has infected the electoral process in parts
of our country for nearly a century. O South Carolina v. Katzenbach, 383
US 301, 308 (1966). In Katzenbach, (hief Justice Warren wote that the
Qeonstitutional propriety of the [VRA nust be judged with reference to the
historical experience which it reflects,Oa history rife with Qunremtting
and i ngeni ous defiance of the Constitution. O 1d at 308; 309.

The VRA sought to conbat existing state discrimnation and its
docunent ed regenerative capacity. The VRAs framers did not limt its
prohibitions only to those neans found problematic in the past (the white
prinary, the literacy test, the poll tax, or grandfather clauses). Id. at
310-11. dven the historical ingenuity of white najorities to devel op and
nor ph di verse neans to exclude African-Arericans fromthe polls, a rule
limting the reach of the VRAonly to the exact nechani sns used before its
enact nent woul d have rendered it inpotent for the future. See Panela S
Karl an, Two Section Twos and Two Section Fives: Voting Rights and Remedies
After Hores, 39 Wh & Mary L. Rev. 725, 726 (Feb. 1998).

The VRAGs focus was not solely racial aninus, but also Ghe subtle .

. state regul ati ons which have the effect of denying citizens their right



to vote because of their race.O Allen v. State Bd of Elections, 393 U S
544, 565 (1969). To the extent these neasures exacted federal i smcosts, O
they nerely shifted the burden borne by African-Americans for nearly a
century to the states. See Katzenbach, 383 U S at 328. dven such history,
81973 coul d hardly be cal | ed Gso out of proportion to a supposed renedi al
or preventive object that it cannot be understood as responsive to, or
desi gned to prevent, unconstitutional behavior.O Boerne, 521 U S. 507, 509.
Further, VRACS reach over prospective harns has been repeatedl y
recogni zed by this Court as CappropriateO | egislation under & 2 of the
F fteenth Anendnent. See Tennessee v. Lane, 541 U S 509, 124 S Q. 1978,
1985 n. 4 (2004); Hibbs, 538 U S at 736 (2003); Garrett, 531 U S at 373-
74; Fla. Prepaid v. Coll. Sav. Bank, 527 U S 627, 638 (1999); Boerne, 521
US at 518, 526. It neets the narrow requirenent of congruence and
proportionality by circunscribing the realmof its injunction, searching
solely for race discrimnation and af fecting Ca Qdiscrete class of state
laws, i.e., state voting |awsGQ Boerne, 521 U S at 533.
3. Because It Does Not onflict Wth Richardson v. Ramirez, The

Application O VRA To Fel on D senfranchi senent Laws Does Not
Exceed Gongr essO Renedi al Power s.

| N Richardson v. Ramirez, this Court held that felon
di senfranchi senent |aws did not violate the Fourteenth Anendnent & Equal
Protection d ause, because = 2 of that amendnent affirnatively sanctioned
el ectoral excl usion on account of Qrebellion or other crine.0418 U S 24,
54 (1974); US QCoer. anend. XV, & 2. Fol |l ow ng Boerne, VRA ©2 cannot

restrict state | aws beyond RichardsonCs scope.



Here, Goolidge(s chal |l enge does not conflict wth Richardson(s
hol di ng. The application of ©1973 to this case would not permt a
general i zed attack on state fel on di senfranchi senent [aws that were truly
race-neutral inintent and effect; it would only target the possibility of
disparate racial inpacts resulting fromsuch schenes.

a. Richardson cannot cl oak fel on di senfranchi senent | aws from
charges of racial discrimnation.

Richardson does not forecl ose the VRA fromreaching racial
di scrimnation contained wthin the means of felon di senfranchi senent | aws.
Even if felon disenfranchisement itself is not prohibited by the Equal
Protection clause, Ghe Suprene Qourt has nade clear that states cannot use
fel on di senfranchi senent as a tool to discrinnate on the basis of race. O
Farrakhan v. Washington, 338 F.3d 1009, 1016 (9th dr. 2003) (citing Hunter
v. Underwood, 471 U S 222 (1985)). This Gourt held in Hunter that felon
di senfranchi senent is not exenpt fromthe scrutiny of the Equal Protection
Qause. 471 U S at 233. Respecting Richardson’s reading does not require
the Gourt to inmuni ze race discrimnation because it is located within a
sphere of unprotected activity. Cf. R.A.V. v. City of St. Paul, 505 U S
377 (1992) (finding hate speech to be constitutional |y unprotected, but
prohibiting the state fromengaging in viewpoi nt discrimnation wthinit).
Al owi ng ool i dgeCs VRA claimto stand nerely Caninates the right that
every citizen has of protection against racially discrimnatory voting
practi ces. O Farrakhan, 338 F.3d at 1016.

b. Richardson i s i napposite because the Ffteenth Anendnent is the
source of authority for the VRA not the Fourteenth.




Aternatively, this Qourt could read Richardson narrowy and affirm
the Court of Appeal sO analysis in this case, where Congressional authority
to enact the VRA originated in the Fifteenth Arendnent, not the Fourteenth.
R 35; Chisom v. Roemer, 501 U S 380, 383 (1991). The | anguage of the VRA
clearly tracks that of the Ffteenth Anendrment. Compare 42 U S C ©l1l973(a)
to US Const, anend. XIV (. . . Qon account of race or colorQ. The
Fifteenth Arendnent issues an Q ncontrovertible ban on discrimnation in
voting on account of race. OR35. In fact, its legislative history shows
that an exception for fel on di senfranchi senent was consi dered, but
rejected. Gong. A obe, 40th Gong., 3d Sess. 1012-13, 1041 (1869).

c. The Ffteenth Avendnent right to vote warrants expanded
congressi onal protection.

The exceedi ngly specific focus of the Hfteenth Anendnent on racial
discrimnationin voting is self-limting. The pronul gations of Boerne have
never invalidated federal legislation nade under the F fteenth Arendnent.
See Lopez v. Monterey County, 525 U S 266, 282-83 (1999). Further, in
Tennessee v. Lane, the (ourt granted latitude for Congressional enforcenent
authority concerning the protection of Qother basic constitutional
guarantees. O 541 U S, 509, 522 (2004) (access to court). The right to vote,
the right Qpreservative of all rights, Owarrants the sane expanse of
Gongressi onal protection. Yick Wo v. Hopkins, 118 U S 356, 370 (1886).

4. City of Boerne’s Fourteenth Avendment Enforcenent Power Test Need
Not Apply To Race D scrimnation Legislation, Like The VRA

10



VRA ©2 expressly and excl usively targets race discrimnation wth
respect to voting. Amgjority of five sitting justices has suggested that
Boerne(s rubric does not apply at all to that context. See Lane, 541 U S
at 562, 564 (Scalia, J., dissenting); Garrett, 531 U S at 377 (2001)
(Breyer, J., dissenting). The permssive rationality standard woul d
undoubtedl y bl ess the constitutionality of ©l973, even as applied to race
discrimnation wthin felon disenfranchi senent. 1d. at 564.

B. Racial D scrimnation Pervading Miryland®s Qininal Justice Systemls
Sufficient To Sate A daimlhder ©1973Gs Results Test.

01973 outl aws any Ovoting qualification or prerequisite to votingO
applied On a nanner which results in a denial or abridgenent of the right

to vote on account of race or color.042 US C u 1973(a). Felon
di senfranchi senent is a QqualificationOunder the statutory terns, as it
effectively requires citizens to be free of the state(s classified
convictions in order to vote. Farrakhan v. Washington, 338 F.3d 1009, 1016
(9thdr. 2003). In Maryland, this is nore than an obstacle; once the |aw
istriggered, it constructs a total bar to voting for a lifetine.

1. ©1973 Adopts A (Results Test O Broad Enough To Reach Any Racial ly
D sparate | npact Caused By Maryl andGs O senf ranchi senent Laws.

Facially neutral state action violates ©1973 when it results in
di sparate inpact upon a protected mnority class, such as African-
Anericans.! Qongress deliberately anended VRAGs ©2 so that a viol ation
occurs when, (dbJased on the totality of the circunstances, it is shown

that. . . its nenbers have | ess opportunity than other nenbers of the

"African- Anericans were the original intended beneficiaries of the VRA of 1965.
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el ectorate to participate in the political process and to el ect
representatives of their choice.042 U S C ©1973(b).

2. The Results Test Is Not Gonfined To Hection Laws In Isolation And
Requires Judicial Inquiry Into Surrounding Soci al Probl ens.

Congress invested its new Qesults testOin the conpl exities of
soci al context. |In Thornburg v. Gingles, the Suprene Qourt explicated Ca
Section 2 Gotality of the circunstancesOinquiry [to] require courts to
consi der how a chal | enged voting practice interacts with external factors
such as Gsocial and historical conditionsOto result in denial of the right
to vote on account of race or color.O Farrakhan, 338 F.3d at 1011-12
(citing Gingles, 478 U 'S. 30, 47 (1986)). To conduct this Cbroad,
functional | y-focused review O courts nust survey social conditions and
determne whet her the chal | enged restriction results in a racialized
di sadvantage QGthrough its interaction wth racial discrimnation Goutside
of the chal | enged voting nechani sm QD Farrakhan, 338 F.3d at 1018, 1019.

Gongress outlined a rough list of potential factors to guide courts
through nore elusive vote dilution clains. Several factors directed
judicial attention to historical and sociol ogi cal problens of race
surrounding the law See, e.g., S Rep. No. 97-417, 28-29 (1982) (G5
Rep. O, Factor 1 (Cany history of official discrimnationin the state or
political subdivisionQ, Factor 5 (concerning the social context of
subordi nation); Factor 9 (considering the G enuousnessO of the stateGs
justification, see Part Il.A 2 infra).

3. Factor 5 O The Results Test Mandates Examnation O Raci al
O sparities Throughout Maryl andGs i mnal Process.
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Cool i dgeGs cl ai mshoul d proceed because his assertions of racial
di scrimnation pervading the Maryland crimnal justice systemconstitute
appropriate forns of evidence under Factor 5 of the results test. Factor 5
directs inquiry into Jt]he extent to which nenbers of the mnority group
inthe state or political subdivision bear the effects of discrimnation in
such areas as education, enpl oynent and heal th, which hinder their ability
to participate effectively in the political process.O Id.

A ©1973 cl ai mcannot be confined to proof of discrimnatory inpact
created by the challenged lawin isolation.? Farrakhan, 338 F.3d at 1019.
In Gingles itself, this Qourt affirmed the evidentiary rel evance of
di sadvantages in education, housing, enpl oynent, and heal th services that
lead to a O ower socioeconomc status for North Carolina bl acks as a group
than for whites.O478 US at 49. Snilarly, in white v. Regester, this
Gourt based a ©1973 viol ation upon reduced soci 0-econom c opportunities for
Mexi can- Aneri cans, enphasi zi ng Qpoor housi ngO and stati stics indicating
Qowincome and a high rate of unenploynent. 0412 US. 755, 768 (1973); see
S Rep. at 28, n.113 (1982).°

Factor 5G broad attention to social conditions, education, and
heal t h enconpasses such evidence of discrimnation in the crimnal justice
process as well. The Nnth Qrcuit concluded that Factor 5:

Qunderscores (ongressGs intent to provide courts wth a
neans of identifying voting practices that have the effect

> ol i dge(s claimwas struck by the District Gourt (on 12(b)(6) notion) earlier than the
clamat issue in Farrakhan (sunmary judgnent). At a bare nini num ool idge has stated his
clamsufficiently to warrant the benefit of discovery on parallel conditions in Maryland.
’ The mhite deci sion becane the paradigmfor the results test.
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of shifting racial inequality from the surrounding social
circunstances into the political process. To the extent that
racial bias and discrimnation in the crimnal justice
system contribute to the conviction of mnorities for
G nfamous crines, O such discrimnation would clearly hinder
the ability of racial mnorities to participate effectively
in the political process, as disenfranchisenent is
autonati c. O Farrakhan, 338 F.3d at 1020.

This Gourt should followthe Nnth and Fourth Arcuits and admt this
evi dence under the auspices of Factor 5. See also R 30. ({J §uch
convictions interact wth political, economc, and social factors to deny
the right to vote on account of race.Q.

Race infects Maryl andGs crimnal justice systens at a series of
sites, beginning wth racial profiling in searches, stops, and arrests,
continuing to the discretion of prosecutors in pressing charges and
choosi ng what charges those nay be, and carrying forth to racially skewed
and potentially biased juries. A each stage, the effect of racialized
judgnents nmay be accidental or constitutionally innocuous, but when
conpounded and consecrated by a final determnation of lifetine exclusion
fromthe right to vote, it may exceed the bounds tol erated by the VRA
These are factual determnations for the Dstrict Qourt.

4. ool idge(s P eadings Proffered A Set of Facts Upon Wi ch
Oscrimnatory Inpact Mght Be Found.

ool i dge(s own di senfranchi senent is the result of colliding
contingencies related to race. Hs first arrest was the product of racial
profiling. R10. Then, charged incidentally wth another Q nfamousO crine,*

he was convicted by a jury wth only one African-Arerican and el even white

*Qassification of QnfamousO crimes might itsel f be suspect under VRA ©2; Gool i dgeCs clai m
shoul d proceed to discovery to nake this determination. See generally Hunter, 471 U S 222).
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(peers. OR 11. Years later, a second offense forever cost himthe right to
vote. R 11.

Goolidge is not the exception; in Maryland, this racializationis the
rule. African-Arericans in Maryland are in contact wth the police 75% nore
often than whites, and experience a disproportionate share of traffic
stops. R 13. (onversely, they are underrepresented on juries. Id These
statistical contingencies are deeply nested wthin the broader choice to
di senfranchise felons, and are rightly part of the prescribed ©1973
inquiry. As the Gingles Court acknow edged, Gihe question of whether the
political processes are Cequal |y openO depends upon a searching practi cal
eval uation of the Qpast and present reality, Oand on a Gunctional O vi ew of
the political process.0478 US 30 at 45 (internal citation omtted).

5. The Discrimnatory Inpact & Myl and®s Law Results In \ote
Dlution For The African-Amreri can Community And Skews Qut cones.

The prenature di smssal of oolidge(s VRA chal | enge further ignores
its broader social inpact: vote dilution of the African-Arerican comunity.
See generally Regester, 412 U S. 755; Gingles, 478 U S 30 (1986) (clai mat
issue is agroup dilution clain). Racialized results fromfel on
di senfranchi senent | ans Qpenal i ze not only actual wongdoers, but al so the
communi ties fromwhich incarcerated prisoners cone and the communities to
whi ch ex-offenders return by reducing their relative political clout.O
Panel a S. Karlan, Convictions and Doubts: Retribution, Representation, and
the Debate over Felon Disenfranchisement, 56 Stan. L. Rev. 1147, 1161

(April 2004). Satistical evidence of disparate inpact in felon
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di senfranchi senent is conpelling in Maryl and: 4.3%of voting-age African-
Anericans in Baltinore are pernanently disenfranchi sed. R 12; see

Chri stopher Wgen & Jeff Manza, Democratic Contraction? Political
Consequences of Felon Disenfranchisement Laws in the U.S., 67 Am Soc. Rev.
777, 794 (2002) (noting | ower percentages as out cone-determnative).

In Maryl and, African-Anericans shoul d pose a powerful voting bloc.

R 12. Yet even if they can vote cohesively, eroding their nunber of
eligible voters dilutes the group(s political strength. In Baltinore,
African-Arericans constitute a substantial popul ar majority of 64.3% but
4. 3%f el on di senfranchi sement whittles away at that grasp. 1d. Pernmanent,
di senfranchi senent |aws dictate that these nunbers wll only grow over
tine. It is easily foreseeable that African-Anericans could constitute a
popul ar n@jority but a voting mnority in sone districts.

It is precisely this perversity that spurred the enactment of the
Voting Rghts Act inthe first place. To label this result unactionable, in
fact undi scoverabl e, because of the state(s chosen form of
di senfranchi senent woul d render the VRA Fifteenth Anendnent, and the past
60 years of voting rights jurisprudence collectively neaningless. There is
no justification for such retrograde action by this Court.

1. MARYLANDCS FELON D SENFRANCH SEMENT LAVWS QONSTI TUTE CRUEL AND UNUSUAL
PUN SHVENT, M QLATI NG THE B GHTH AMVENDMENT.

A Felon D senfranchi senent |I's Puni shment, Not Regul ation O The
Fr anchi se.

O senf ranchi senent has been historically regarded as puni shnent,

rooted in the European practice of Crivil deathO P the destruction of the
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convicted felonGs political existence. See Panela A WIKkins, The Mark of
Cain: Disenfranchised Felons and the Constitutional No Man’s Land, 56
Syracuse L. Rev. 85, 132 (2005). Followng the AQvil War, Gongress created
enabl ing acts readmtting nfederate states to representati on i n Gongress,
upon the foll ow ng conditi on:
[T]he constitution of [a state] shall never be so anended or
changed as to deprive any citizen or class of citizens of
the Lhited States of the right to vote who are entitled to
vote by the constitution . . ., except as a punishment for
such crines as are now fel onies at common | aw
Richardson, 418 U S at 51 (enphasis added).
As the conception of voting rights has evol ved fromthe pl enary ri ght
of the sovereign states to restrict at wll (cf. Davis v. Beason, 133 U S
333 (1890)) to a fundarmental right of citizenship only deni ed when
necessary to pronote a conpel ling state interest (Dunn v. Blumstein, 405
US 330, 336 (1972); Kramer v. Union Free Sch. Dist., 395 U S 621, 626
(1969)), di senfranchisementGs punitive character has further crystallized.
1. The Hypothetical In Trop v. Dulles Declaring Fel on

O senfranchi senent A Regul atory Rather Than Punitive Exercise |s
Under - Anal yzed And | nappl i cabl e.

In Trop v. Dulles, this Gourt, addressing the punitive nature of
civil expatriation for a mlitary deserter, asserted in dicta that the
hypot heti cal di senfranchi senent of a fel on was non-penal and regul atory in

nature.® Although the Gourt in Trop addressed no specific constitutional

>QOrhe point may be illustrated by the situation of an ordinary felon. A person who commits a
bank robbery, for instance, loses his right to liberty and often his right to vote. If, in
the exerci se of the power to protect banks, both sanctions were inposed for the purpose of
puni shi ng bank robbers, the statutes authorizing both disabilities would be penal. But
because the purpose of the latter statute is to designate a reasonable ground of eligibility
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claimregardi ng the di senfranchi senent of felons and provi ded no reason why
di senfranchi senent shoul d be a regul atory exercise, nmany courts since its
decision have reflexively applied it to assert that disenfranchi senent of a
felon is not punishnent, but instead is a regul ation of the franchi se,
often wth no analysis as to why. See, e.g., Green v. Board of Elections of
New York, 380 F.2d 445, 449 (2d Ar. 1967), Fernandez v. Kiner, 673 P.2d
191, 193 (Vésh. App. 1983). Neverthel ess, the Gourt in Trop itself insisted
that determnation of whether a statute is a penal |aw requires careful
consideration. (Trop, 356 US at 95). The Court today, analyzing the
nerits not of a hypothetical but of an actual statute before it, can only
concl ude that disenfranchi senent, |ike expatriation, is indeed puni shnent.

2. Wien Applying TropGs Standard, D senfranchi senent Constitut es
Puni shrrent .

The Appel lants contend that Hection Law ©3-102 falls categorically
into election law used to determne voter eligibility and should not be
consi dered penal . However, this Qourt in Trop nade clear that nere
gover nnent - assigned | abel s are insufficient to nmake such determnations
(Choubt | ess even a clear legislative classification of a statute as (hon-
penal O woul d not alter the fundanental nature of a plainly penal statute.O
356 US at 95). Further investigation is thus warranted.

This Gourt in Trop stated that when deci ding whether or not a lawis
penal, it has generally based its determnation on the purpose of the

statute. 1Id at 96. If the statute inposes a disability for the purposes of

for voting, this lawis sustained as a non-penal exercise of the power to regulate the
franchise.O356 U S 86, 96-97 (1958).
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puni shment B that is, to reprinmand the wongdoer, to deter others, etc., it
has been considered penal. 7d But if a statute inposes a disability to
acconpl i sh sone other |egitinate governnental purpose, it has been

consi dered non-penal . 17d. Wil e sone statutes may result in both penal and
non-penal effects, the controlling nature of the statute nornal |y depends
on the evident purpose of the legislature. Id In Maryland, there is no

| egiti mate governnental purpose for di senfranchi senent other than to

puni sh.

The controlling statute at issue is Ml. Gode Ann. Hec. Law©3-102
(Bender 2005). Among Maryl andGs stated purposes of its prior simlar
provision were identifying the voter, and protecting agai nst voter fraud.
Drueding v. Devlin, 234 F. Supp. 721 (D M. 1964), aff’d, 380 US 125
(1965). Additionally, disenfranchi senent of fel ons has been historically
justified by their supposed inability to nake responsi bl e choi ces, or the
threat that they would vote for candi dates who woul d support their
crimnality. These clained renedial purposes for felon di senfranchi senent
either no longer apply or are flagrantly outdated and i naccurate.

a. Because voter identification and prevention of voter fraud have
been achi eved through technol ogy, MarylandGs |ist of infanous

crimes subject to di senfranchi senent i s overbroad, over-
i ncl usi ve and under - i ncl usi ve.

During the early years of the Union, there was trenendous fear of the
potential for election fraud and the inability to nonitor it. See Burson v.

Freeman, 504 U S 191, 200-02 (1992). Maintaining electoral integrity, by
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elimnating fromthe vote those who had indicated proclivity for crine or
corruption, arguably carried renedi al wei ght.

Wth technol ogi cal advances in vote nonitoring, such vote fraud is
nearly inpossible today. In Blumstein, this Court stated that voter
registration initself prevented fraudul ent evasion of state voter
standards. 405 US at 330. Smlarly, in Ramirez v. Brown, the California
Suprenme Qourt asserted that el ection reformand technol ogi cal advances in
the el ective process have Oradical |y dininished the possibility of election
fraudOto the point where Qdeliberate irregularities, if present today, are
rare and have negligible effects on el ection results. O 507 P.2d 1345, 1355
(Gl. 1973). In over thirty years since those cases were decided, further
devel oprment s have only added extra | ayers of protection agai nst voter
fraud. A ven such progress, a whol esal e di senfranchi senent of a popul ation
based on an unproven and often unrel ated QpropensityOis overbroad, and
both over- and under -i ncl usi ve.

It is overbroad because Maryl and al ready possesses adequate neans to
regul ate voter fraud. The only crine ©3-102 feasibly prevents is the sale
of one vote. As it has been suggested, Gt cannot be seriously contended
that the possibility of the ex-felon selling his one vote necessitates the
bl anket exclusion of all ex-felons fromthe franchise in order to ensure
the validity of elections.OMrk E Thonpson, Don’t Do the Crime If You
Ever Intend to Vote Again: Challenging the Disenfranchisement of Ex-Felons

as Cruel and Unusual Punishment, 22 Seton Hall L. Rev. 167, 194 (2002).

20



Denying the vote to citizens who have coomtted any conbi nation of
infanous crine followed by a violent crine as defined by the legislature is
over-i ncl usi ve because the vast najority of those crimes have no
correlation to el ection crine or voter fraud. Even if Maryland coul d
denonstrate a correl ati on between ool i dgeGs crines and el ection fraud, it
coul d not expl ai n why the sequence of his actions Bin this instance,
cocai ne possession wth intent to distribute first and robbery second b
shoul d nake hima permanent threat to el ectoral integrity while the reverse
sequence, robbery first and possession second, shoul d not.®

It is under-inclusive because of the nunerous el ection crines that
directly address el ection fraud, yet do not qualify as Q nfanous. O For
exanpl e, although Maryland law lists ten violations under ©l6-206(a), only
1l6- 206(a) (2), msrepresentation of ability to vote, is considered an
infanous crine. (R 50). Ofenses not considered infanmous i ncl ude
interfering or attenpting to interfere wth a voter while the voter is
inside the polling room narking a ballot, or operating voting equi pnent;
inducing or attenpting to induce a voter to nark the voter's ballot in a
certain way;, or destroying or defacing a ballot. MD Code Ann. Hec. Law ®
16-206(a) (Bender 2005). Another exanple of a crine dangerously correl ated
to el ection fraud but not considered G nfamousO according to the state of
Maryland is el ucidated i n ©l16- 303:

(a) An election judge, while performng official duties at a
polling place, may not wllfully and know ngly:

®Had (ool i dge been convi cted of robbery first (an infamous and violent crine), then the
possessi on (infanous, but not violent), he woul d not be subject to pernanent
di senf ranchi senent; he would be eligible to vote three years after conpl eting his sentence.
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(1) interferein any way wth the casting of a vote by a
person who the el ection judge knows is lawfully entitled to
vote at an el ection;
(2) fail to challenge a person who the el ection judge has
reason to believe is not entitled to vote;

Ml. Code Ann. H ec. Lawwrl6-303 (Bender 2005).

If preventing el ection fraud is truly the overarching goal of
Maryl andGs di senfranchi senent | aws, intimdating and i nfluencing voters on
poll lines, destroying ballots, or, as an election judge, wllfully
interfering wth the casting of votes or allow ng the vote of one who
shoul d not be permtted to vote should alarmthe state far nore than an
unar med robbery. Such el ection fraud crimes have the ability to influence
hundreds or even thousands of votes, yet are inexplicably considered
i nsi gni fi cant when Maryl and designates its Q nfamousO cri nes.

A ven these punitive historical roots and howill-fitted it is to
achieve its purported regulatory goals, it is clear that Maryl andG fel on
di senfranchi senent regulatory justifications are nerely pretexts for
puni shrrent .

b. The historical argunment that ex-fel ons do not have the
political conpetence to vote responsibly or wll vote for

politicians who will decrimnalize their activities is outdated
and unconstitutional |y exclusi onary under Carrington v. Rash.

The claimthat ex-felons are incapabl e of voting conpetently has
never been proven or denonstrated, and is based on the sane Gexcl usi onary
tradition that once kept bl acks, wonen, and the poor fromthe political
process. O Thonpson, supra, at 195. For each of these marginal i zed groups,

ascriptions of political inconpetence rationalized the lines that were
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drawn. See Note, The Disenfranchisement of Ex-Felons: Citizenship,
Criminality, and ‘The Purity of the Ballot Box’, 102 Harv. L. Rev. 1300,
1308 (1989). The Suprene Gourt (s hol di ng that (fencing out O fromthe
franchi se a sector of the popul ati on because of the way they nay vote is
constitutional ly inpermssible exenplifies the contenporary polityCs
rejection of systematic exclusion. 1d at 1309.

Further, there are nunerous reasons why fears that an ex-fel on woul d

vote for a dishonest candidate cannot justify di senfranchi senent:

First, there are nany ways in which the ex-felon . . . could
support a dishonest candidate wthout actually casting a
ballot . . . the ability to influence or frustrate the

outconme of elections is not contingent on possessing the
right to vote. Second, a politician running on a platform of
Qrime is goodO would engender little support from the
mgjority of voters, including crimnals, who realize the
utility and necessity of the crimnal code. . . . The
QA nagi nary horribleO of Ghe crimnal elenent controlling a
town through the ballotO cannot suffice as the non-penal
reason for denying the vote .

Thonpson, supra, at 196-97.

Fnally, this Qurt in Carrington v. Rash held that the right to vote
CQeannot constitutional |y be obliterated because of a fear of the political
views of a particular group of bona fide residents.O 380 US 89, 94
(1965). The historical argunents in favor of fel on disenfranchi senent are
bot h basel ess and def unct .

B. Permanent D senfranchi senent |s Guel And Lhusual In Miolation O The
B ghth Anendrent .

This Gourt has recogni zed that the words of the BE ghth Arendnent are

not precise nor is its scope static, and thus the Anvendnent nust Gdrawits
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neani ng fromthe evol ving standards of decency that mark the progress of a
mat uri ng soci ety. O Trop, 356 U S at 100-01; Roper v. Simmons, 125 S. Q.
1183, 1190 (2005).

1. Based On Evol ving S andards 0 Decency, Ex-Fel on
O senfranchi senent |s Quel And Uhusual .

a. Like expatriation, denial of suffrage is a denial of the
essence of citizenship.

Any puni tive techni que outside of inprisonment, fines, and execution
is already constitutional |y suspect. Trop, 356 US at 100. To be cruel
and unusual , the puni shnent need not invol ve Qphysical mstreatnent O or
Qorimtive torture.O 1d. at 101. In Trop, the permanent expatriation of a
mlitary deserter was found to be cruel and unusual because expatriation
invol ved O he total destruction of the individual G status in organized
society. O Id. Being stripped of his citizenship was deemed Ca form of
puni shnent nore primtive than torture, for it destroys for the individual
the political existence that was centuries in the devel opnent.O 1d.

In the sane sense, pernanently stripping a citizen of access to the
el ective process destroys the soul of citizenship itself. As this Gourt
stated in Weems v. United States, CH's prison bars and chains are renoved,
it istrue. . . but he goes fromthemto a perpetual limtation of his
liberty . . . [He is subjected to tornenting regulations that, if not so
tangi bl e as iron bars and stone wal ls, oppress as nuch by their continuity,
and deprive of essential liberty.0217 U S 349, 366 (1910). Further, the
fundanental attribution of the vote to the basis of citizenshipis

undeni abl e. Indeed, this Court has asserted, (JT]he right to vote freely
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for the candidate of one's choice is of the essence of a denocratic

society, and any restrictions on that right strike at the heart of

representative governnent. O Reynolds v. Sims, 377 U S 533, 555 (1964).
b. Based on evol ving standards of decency determned by national

consensus, ex-felon di senfranchi senent beyond terns of their
sentences has fallen significantly into disfavor.

This Gourt has outlined the basis of a Qnational consensusO when
determning the nati onGs evol ving standards of decency. In 1989, the Court
concl uded i n Stanford v. Kentucky, 492 U S 361, 369 (1989) that executing
juveni l e offenders over age 15 but under 18 was not cruel and unusual. The
Gourt found no national consensus frowning upon the practice as 22 of the
37 death penalty Sates permtted the death penalty for 16 year old
of fenders, and 25 of the 37 permtted for 17 year ol d offenders. 1d The
Gourt drew a simlar concl usi on regardi ng execution of the nentally
retarded. See Penry v. Lynaugh, 492 U S 302, 334 (1989) (not cruel and
unusual because only two of the 37 death penalty states had banned it).

Both capital sentences deened constitutional in Stanford and Penry
have si nce been reeval uated and found to be cruel and unusual. Frst, the
Gourt reconsidered its Penry assessnent of the execution of the nental ly
retarded in Atkins v. Virginia, 536 U S 304 (2002). Wen Atkins was
deci ded, the nunber of states who naintai ned the death penal ty but excl uded
the nentally retarded had increased fromtwo to 18, resulting in a total of
30 Sates prohibiting the death penalty for the nentally retarded. 1d. at

313-15.
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Mbst recently, this Qourt in Roper reeval uated its Stanford hol di ng
and found that a national consensus had devel oped prohi biting executing
juveniles under the age of 18 at the tine of the capital crinme. Roper, 125
S Q. at 1193-94. Like Atkins, 30 Sates had prohibited the juvenile death
penal ty by Roper(s decision. Roper, 125 S G. at 1192. A though the nunber
of states abandoni ng the juvenile death penalty since Stanford (five) was
| ess dramatic than the 16 who had changed from Penry to Atkins, this Court
held that (Ji]t is not so mich the nunber of these Sates that is
significant, but the consistency of the direction of change. O 1d at 1193.

In the context of felon disenfranchi senent, Judge Friendly determned
in 1967 that it was not cruel and unusual punishnent, as 42 states inposed
the sanction. See Green, 380 F. 2d at 450-51. Wien Richardson was decided in
1974, 28 states inposed |ifetine di senfranchisenent. Karlan, Convictions
and Doubts, supra, at 1168.

S nce 1974, however, there has been a dramatic national shift. Today,
only 13 Sates pernanent|y di senfranchise sone crimnals (R 14). The ot her
37 Sates disenfranchise felons for at nost the terns of their sentences.
(R14). FRurther, the change has consistently noved toward easing fel on
di senfranchi senent restrictions. In the |ast eight years alone, 12 Sates
have rel axed their disenfranchi senent |aws against crimnals (R 14). There
IS no evidence of any state noving in the opposite direction. Additionally,
the Maryland | egi sl ature has consi stently nade di senfranchi senent nore
exceptional and unusual, first by amending its Gonstitution to el imnate

nandat ory di senfranchi senent in 1972, and then by restoring the right to
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vote to a subset of forner convicts whose second or subsequent i nfanous
crine was not a crinme of violence, in 2002. (R 14). Uhquestionably, a
stronger national consensus exists opposi ng ex-fel on di senfranchi senent
than existed agai nst the death penalty in Atkins and Roper.

c. International norns, though not controlling, strongly support
the prohibition of pernanent ex-fel on di senfranchi senent.

S nce Trop, the Gourt Chas referred to the laws of other countries
and to international authorities as instructive for its interpretation of
the B ghth Avendrent & prohibition of Geruel and unusual puni shnents. GO
Roper, 125 S . at 1198. (See also Trop, 356 U S at 102-03 (Cxivilized
nations of the world are in virtual unanimty that statel essness is not to
be i nposed as puni shnent for crine.Q; Atkins, 536 U.S at 317 (Onthin the
world community, the inposition of the death penalty for crines coomtted
by nental |y retarded of fenders is overwhel ningly disapproved. Q; Roper, 125
S Q. at 1199 (observing an international consensus as enbodied in Uhited
Nation convention and world statistics). Wrld opinion, while not outcomne-
determnative, provides O espected and significant confirmation for our own
concl usions. O 1d. at 1200.

In the context of felon disenfranchi senent, the Lhited States stands
alone with Arnenia as the only denocratic nations that disenfranchi se
persons wth forner fel ony convictions pernanently. (R 14). In thirteen
countries, including Japan, South Africa, Canada and France, even currently
i ncarcerated prisoners nay vote. (R 14). Many others, such as India and

Brazil, allow convicts to vote inmedi atel y upon their rel ease from prison.
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(R14). Additionally, the European GConventi on on Human R ghts has found
denial of prisonersOrights to vote to be a hunan rights violation. (R 14).
Inall, there is an overwhel mng internati onal consensus opposed to
di senfranchi senent of felons as a whol e and of ex-fel ons especial ly.

2. Bven If Permanent D senfranchisenent Is Not Guel And Unusual On

Its Face, It Is GQuel And Lhusual As A Puni shnent Toward M.
Gool i dge Because It |Is Gossly D sproportionate To Hs Qi ne.

This court has recogni zed a proportionality principle that applies to
both capital and non-capital punishnents. WIkins, supra, at 136-37, n.340.
In Coker v. Georgia, 433 U S 584, 592 (1977), the Gourt held that the
B ghth Anendrment bars not only barbaric puni shnent but al so a puni shnent
that is excessive, i.e., a punishment that (1) nakes no neasurabl e
contribution to acceptabl e goal s of puni shnment and hence i s nothi ng nore
than the purposel ess and needl ess i nposition of pain and suffering;, or (2)
is grossly out of proportion to the severity of the crine. O Coolidge(s
per manent di senfranchi senent is excessive under both prongs.
a. ool i dgeGs per manent di senfranchi senent nakes no neasur abl e
contribution to acceptabl e goal s of puni shnent and i s not hi ng

nore than the purposel ess and needl ess i nposition of pain and
suffering.

G the four commonly asserted purposes of puni shnent, incapacitation,
rehabilitation, retribution, and deterrence, ex-felon disenfranchi senent
satisfies only retribution. Incapacitation is inapplicable; Coolidge wll
have al ready served his tine and wll be free on streets, and society w |l
in no way be insulated fromhi mshoul d he be unable to vote. If not

deterred by five years in prison, it is unlikely Coolidge woul d be deterred
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by a nore obscure threat of disenfranchi senent. Pernanent

di senfranchi senent actual |y thwarts rehabilitative efforts, as, A nstead of
guiding the of fender back into the useful paths of society it

exconmuni cates hi mand nakes him literally, an outcast.O Trop, 356 U S at
604 (Brennan, J., concurring). This pernanent exclusion serves no purpose
other than to endl essly and needl essly puni sh Goolidge for his crine.

b. ool i dge(s pernanent di senfranchi senent is grossly out of
proportion to the severity of the crine.

In Ewing v. California, this Court recogni zed a Qnharrow
proportionality principleOthat Capplies to noncapital sentences.O 123
S G. 1179, 1185 (2003). Only Cextrene sentences that are Qyrossly
di sproportionateOto the crimeOviol ate the Hghth Anvendnent. I1d at 1187.
Even gi ven the high threshol d established by Ewing, @oolidge(s per manent
di senfranchi senent is an extrene, grossly disproportionate sentence.

To justify the affirmation of CaliforniaCs Qhree strikesOrule
(inposing a sentence of 25 years to life for the theft of golf clubs), this
Court stressed the Qrational |egislative judgmentOof CaliforniaCs
legislature to enforce public safety through the penol ogi cal theories of
deterrence and incapacitation of recidivists. Id at 1190. Wen retribution
is the sole function of crimnal puni shnent, proportionality anal ysis nust
focus on the gravity of a defendant’'s conduct and the harshness of the
penal ty inposed, since retribution is about inposing on an of fender the

puni shment he deserves. Karlan, Convictions and Doubts, supra, at 1167.
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For an unarned robbery of $150, ool idge(s per manent
di senfranchi senent is a puni shnent nore severe than nany nurderers,
rapi sts, or drug dealers receive. All, when conpleting their sentences,
wll have their voting rights restored. See ©3-102. Wiile Goolidge is
technically a recidivist subject to harsher sentencing, the nearly twenty
year gap between crines coul d hardly denonstrate his being Qunabl e to bring
his conduct within the social norns prescribed by the crimnal |aw of the
Sate. O Ewing, 123 S . at 1190. The sheer arbitrariness of ool idgeGs
puni shnent is evident when considering if he had coomtted the same crines
inreverse order, he would regain the right to vote. It is clear that
ool i dge(s permanent di senfranchi senent is extrene and grossly

di sproportionate to the severity of his crine, and thus, cruel and unusual .

QONCLUS ON
For the reasons stated above, Respondent respectfully requests that
this Gourt uphold the rulings of the Fourth drcuit on both the Voting

Rghts Act and the B ghth Anendnent clai ns.

Respectful |y submtted,

Attorneys for Respondent
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APPEND X

CONSTITUTIONAL PROVISIONS

U.S. Const. amend VIIT

Excessive bail shall not be required, nor excessive fines imposed, nor
cruel and unusual punishments inflicted.

U.S. Const. amend XIV

Section 1. All persons born or naturalized in the United States, and
subject to the jurisdiction thereof, are citizens of the United States and
of the State wherein they reside. No State shall make or enforce any law
which shall abridge the privileges or immunities of citizens of the United
States; nor shall any State deprive any person of life, liberty, or
property, without due process of law; nor deny to any person within its
jurisdiction the equal protection of the laws.

Section 2. Representatives shall be apportioned among the several
States according to their respective numbers, counting the whole number of
persons in each State, excluding Indians not taxed. But when the right to
vote at any election for the choice of electors for President and Vice
President of the United States, Representatives in Congress, the Executive
and Judicial officers of a State, or the members of the Legislature
thereof, is denied to any of the male inhabitants of such State, being
twenty-one years of age, and citizens of the United States, or in any way
abridged, except for participation in rebellion, or other crime, the basis
of representation therein shall be reduced in the proportion which the
number of such male citizens shall bear to the whole number of male
citizens twenty-one years of age in such State.

Section 3. No person shall be a Senator or Representative in
Congress, or elector of President and Vice President, or hold any office,
civil or military, under the United States, or under any State, who, having
previously taken an oath, as a member of Congress, or as an officer of the
United States, or as a member of any State legislature, or as an executive
or judicial officer of any State, to support the Constitution of the United
States, shall have engaged in insurrection or rebellion against the same,
or given aid or comfort to the enemies thereof. But Congress may by a vote
of two-thirds of each House, remove such disability.

Section 4. The validity of the public debt of the United States,
authorized by law, including debts incurred for payment of pensions and
bounties for services in suppressing insurrection or rebellion, shall not
be questioned. But neither the United States nor any State shall assume or
pay any debt or obligation incurred in aid of insurrection or rebellion
against the United States, or any claim for the loss of emancipation of any



slave; but all such debts, obligations and claims shall be held illegal and
void.

Section 5. The Congress shall have power to enforce, by appropriate
legislation, the provisions of this article.

U.S. Const. amend XV

Section 1. The right of citizens of the United States to vote shall
not be denied or abridged by the United States or by any State on account
of race, color, or pervious condition of servitude.

Section 2. The Congress shall have power to enforce this article by
appropriate legislation.

STATUTORY PROVISIONS

42 U.S.C. §1973. Denial or abridgement of right to vote on account of race
or color through voting qualifications or prerequisites; establishment of
violation

(a) No voting qualification or prerequisite to voting or standard,
practice, or procedure shall be imposed or applied by any State or
political subdivision in a manner which results in a denial or abridgement
of the right of any citizen of the United States to vote on account of race
or color, or in contravention of the guarantees set forth in section
1973b(f) (2) of this title, as provided in subsection (b) of this section.

(b) A violation of subsection (a) of this section is established i1f, based
on the totality of circumstances, it is shown that the political processes
leading to nomination or election in the State or political subdivision are
not equally open to participation by members of a class of citizens
protected by subsection (a) of this section in that its members have less
opportunity than other members of the electorate to participate in the
political process and to elect representatives of their choice. The extent
to which members of a protected class have been elected to office in the
State or political subdivision is one circumstance which may be considered:
Provided, That nothing in this section establishes a right to have members
of a protected class elected in numbers equal to their proportion in the
population.

Md. Code Ann., Election Law §3-102 (Bender 2005):
(b) Exceptions. — An individual is not qualified to be a registered
voter if the individual:
(1) has been convicted of theft or other infamous crime, unless
the individual:



(i) has been pardoned; or
(ii) 1. in connection with the first conviction, has completed
the court-ordered sentence imposed for the conviction,
including probation, parole, community service,
restitutions, and fines; or
2. in connection with a subsequent conviction, has
completed the court-ordered sentence imposed for the
conviction, including probation, parole, community service,
restitutions, and fines, and at least 3 years have elapsed
since the completion of the court-ordered sentence imposed
for the conviction including probation, parole, community
service, restitutions, and fines;
(2) is under guardianship for mental disability; or
(3) has been convicted of buying or selling votes.

(c) Same-Second or subsequent crime of violence - Notwithstanding
subsection (b) of this section, an individual is not qualified
to be a registered voter if the individual has been convicted
of a second or subsequent crime of violence, as defined in §14-
101 of the Criminal ILaw Article.

MD Code, Election Law, § 16-206. Offenses as to ballots and balloting:
(a) A person may not:

(1) place any distinguishing mark on the person's own or another
person's ballot for the purpose of identifying the ballot;

(2) misrepresent the person's ability to mark a ballot or operate
voting equipment;

(3) interfere or attempt to interfere with a voter while the voter
is inside the polling room, marking a ballot, or operating
voting equipment;

(4) induce or attempt to induce a voter to mark the voter's ballot
in a certain way;

(5) except for servicing by an authorized person, unlock any
locked compartment of a voting device unless instructed to do
so by the election director;

(6) destroy or deface a ballot;

(7) remove a ballot from a building in which voting occurs, except
as otherwise provided in this article;

(8) delay the delivery of a ballot;

(9) possess on or before the day of election an official ballot
printed for the election, unless the possession of the ballot
is necessary and appropriate for carrying out the election
process; or

(10) canvass, electioneer, or post any campaign material in the
polling place or beyond a line established by signs posted in
accordance with subsection (b) of this section.



Md. Code Ann., Criminal Law $14-101(a) (Bender 2005)

“Crime of violence” defined. —-——- In this section, “crime of violence”
means:

(1) abduction; (2) arson in the first degree; (3) kidnapping; (4)
manslaughter, except involuntary manslaughter; (5) mayhem; (6) maiming, as
previously proscribed under former Article 27, §§385 and 386 of the Code;
(7) murder; (8) rape; (9) robbery under $3--402 or §3--403 of this article;
(10) carjacking; (11) armed carjacking; (12) sexual offense in the first
degree; (13) sexual offense in the second degree; (14) use of a handgun in
the commission of a felony or other crime of violence; (15) an attempt to
commit any of the crimes described in items (1) through (14) of this
subsection; (16) assault in the first degree; (17) assault with intent to
murder; (18) assault with intent to rape; (19) assault with intent to rob;
(20) assault with intent to commit a sexual offense in the first degree;
and (21) assault with intent to commit a sexual offense in the second
degree.



