OUR PERFECT CONSTITUTION

Henry P. MoNAGHAN®

Professor Monaghan takes issue with “due substance” theorists, who ciew the Consti-
tution as protecting rights and values generated by current conceptions of political
moradlity. In this Article, he examines and criticizes the theories adcanced to justify
looking to those current conceptions as an acceptable mode of reasoning about
constitutional meaning. Professor Monaghan's own ciew is that the proper mode of
ascertaining constitutional meaning is one that looks to original intent and prece-
dent, a view that acknowledges the Constitution docs not guarantee perfect gocern-
ment.

Our great and sacred Constitution, serene and inviolable, stretches its beneficent powers over
our land . . . like the outstretched arm of God himself . . . the people of the United States . . .
ordained and established one Supreme Court— the most rational, considerate, discerning, vera-
cious, impersonal power—the most candid, unaffected, conscientious, incorruptible
power. . . . O Marvelous Constitution! Magic Parchment! Transforming word! Maker, Moni-
tor, Guardian of Mankind!?

Every tribe needs its totem and its fetish, and the Constitution is ours.®

Indeed, Mr. Editor, the great fault of the present times is, in considering the
constitution as perfect.?

THE PerFecTIONIST CULTURE THEME

Some lawyers, many judges, and perhaps most academic com-
mentators view the constitution as authorizing courts to nullify the
results of the political process on the basis of general principles of
political morality not derived from the constitutional text or the struc-
ture it creates. The supreme court is plainly committed to such an
endeavor in the sex-marriage-children area, where some fifty written
opinions order these relationships ostensibly in the name of securing
due process and equal protection.® Indeed, the court seems well on
its way to “constitutionalizing” the entire subject of family law, which
two short decades ago was bereft of constitutional restraints.’
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! H. Estabrook, Proceedings of the Annual Meeting of the Missouri Bar 278 (1913}, quoted
in R. Gabriel, The Course of American Democratic Thought 402 (1940).

2 Lerner, Constitution and Court as Symbols, 46 Yale L.J. 1280, 1294 (1937).

3 S. Roane, Letter to the Editor of the [Richmond) Enquirer, June 18, 1819, reprinted in G.
Gunther, John Marshall’s Defense of MeCulloch v. Maryland 130 (1969).

4 The figure is cited without authority for the years 1965 to 1980 in Karst, The Freedom of
Intimate Association, 89 Yale L.J. 624, 625 (1980) [hereinafter Karst, Intimate Association).

5 For an elaborate and approving summary of this development, see Developments in the
Law— The Constitution and the Family, 93 Harv. L. Rev. 1156, 1161-97, 1248-1383 (1980).
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The court’s efforts at developing a constitutional lex non scripta
are modest when compared with those of its admiring academic
commentators. For well over twenty years these commentators have
been industriously formulating substantive limits on the political
process in the name of equal protection of the laws.® More recently,
these commentators have been “taking rights seriously” —so seriously
in fact that they outdo one another in urging the imposition of consti-
tutional constraints on the basis of “rights” whose origins cannot be
traced to either the constitutional text or the structure it creates. The
current academic emphasis on rights, rather than equality, has two
sources: the general perception that concerns over political morality
are not exhausted by, and cannot be reduced to, concepts of equality;?
and a more focused concern for according protection to those specified
areas of individual autonomy that are most highly esteemed by the
commentators. Thus, the commentators eagerly defend limitations on
government based upon the rights of “personhood,”® “intimate associ-
ation,”® and “personal lifestyles.”® Quite plainly, the old fear of
substantive due process is dead; it has been succeeded by a confidence
that “good” and “bad” varieties of substantive due process can be
distinguished.!!

Some commentators would go still further. Mixing concepts of
rights and equality, they would hold government to an affirmative
constitutional duty to satisfy the “just wants” of its citizens.!? In their
view, government is constitutionally obliged to provide “adequate”

For more critical commentary, see Burt, The Constitution of the Family, 1979 Sup. Ct. Rev.
329.

¢ These limitations developed initially under the rubric of equal protection because egali-
tarian intuitions, however confused, underlay much of the Warren court’s thinking about
political morality. Moreover, a general stench had enveloped the concept of substantive due
process. See Monaghan, Of “Liberty” and “Property,” 62 Cornell L. Rev. 405, 417 (1977)
[hereinafter Monaghan, Of “Liberty”].

7 See Stone, Equal Protection And The Search for Justice, 22 Ariz. L. Rev. 1, 5-8 (1980);
Stone, Justice in the Slough of Equality, 29 Hastings L.J. 995, 1008-18 (1978).

8 1.. Tribe, American Constitutional Law ch. 15 (1978) (“rights of privacy and per-
sonhood”).

¢ Karst, Intimate Association, supra note 4, at 629-52 (“freedom of intimate association™).

1o Wilkinson & White, Constitutional Protection for Personal Lifestyles, 62 Cornell L. Rev,
563, 611-25 (1977) (“constitutional lifestyle right”).

11 Apparently this belief is shared by the court. See Moore v. City of E. Cleveland, 431 U.S.
494, 502-06 (1977) (plurality opinion); note 175 infra.

12 Professor Michelman originally advanced this idea under the concept of equal protection,
while suggesting that substantive due process would have been a more appropriate vehicle.
Michelman, The Supreme Court, 1968 Term — Foreword: On Protecting the Poor Through the
Fourteenth Amendment, 83 Harv. L. Rev. 7, 11-13, 16-18 (1969) [hereinafter Michelman,
Protecting the Poor].
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levels of food, housing, education, and whatever other “goods” the
commentators deem necessary to a decent existence.!

Academic commentary of this character is more than simply
intriguing. It vividly highlights a core issue in modern constitutional
theory— the legitimacy of judicial review under (in the characteriza-
tion of a former student) the “due substance clauses”: substantive due
process and substantive equal protection. Most commentators wel-
come “due substance” review in some form, proclaim that it is “here
to stay,”* and admonish that further resistance is “unwise” and
“hopeless.”?® The fun, for them, begins in seeking to domesticate
their creations. Since the meaning of the constitution is not to be
found in its history or in judicial precedent, but in current social
consensus—or, as now seems the fashion, in Kant, Rawls,!® or
Nozick!”—the commentator’s initial task is the selection of a pre-
ferred source from which to extract concepts of equality and justice.
Next, the substance of political activity is expressed and weighed in
scales, or even calibrated on charts.!® Finally, the commentator con-
cludes, usually after the most meticulous and detailed comparison of
the “interests at stake,” that certain political outcomes are simply
prohibited. No matter how “fair” or “open” the underlying political
process, these outcomes must be set aside because they conflict with
some ideal normative pattern “out there” that circumscribes the per-
missible distribution of governmental benefits or burdens.!®

13 See Michelman, States” Rights and States’ Roles: Permutations of “Sovereignty™ in Na-
tional League of Cities v. Usery, 86 Yale L.J. 1165, 1181-91 (1977) (resting case for welfare
rights on Usery); Michelman, In Pursuit of Constitutional Welfare Rights: One View of Rawls®
Theory of Justice, 121 U. Pa. L. Rev. 962, 966, 997, 1018 (1973) (relying on J. Rawls, A Theory
of Justice (1971)) [hereinafter Michelman, One View of Rawls). For criticism of this view, see
Monaghan, The Constitution Goes to Harvard, 13 Harv. C.R.-C.L.L. Rev. 117, 118-20 (1678)
[hereinafter Monaghan, The Constitution at Harvard). For a response, sce Michclman, Welfare
Rights in a Constitutional Democracy, 1979 Wash. U.L.Q. 659, 674-80 (relying on Ely's
“representation-reinforcing” views) [hereinafter Michelman, Welfare Rights).

14 Karst, Intimate Association, supra note 4, at 665.

15 A. Cox, The Role of the Supreme Court in American Government 113 (1976).

18 . Rawls, A Theory of Justice (1971).

17 R. Nozick, Anarchy, State and Utopia (1974). For a recent attempt to analyze the
workings of the Warren and Burger courts in terms of Rawls and Nozick, see Nowak, Foreword:
Evaluating the Work of the New Libertarian Supreme Court, 7 Hastings Const. L.Q. 263,
274-311 (1980). See also Michelman, Welfare Rights, supra note 13, at 680-83; D. Richards, The
Moral Critcism of Law 44-56 (1977).

18 See Simson, A Method for Analyzing Discriminatory Effects Under the Equal Protection
Clause, 29 Stan. L. Rev. 663, 681 (1977).

19 For an astounding effort to apply this mode of analysis to a whole complex area of law, see
Developments in the Law— The Constitution and the Family, 93 Harv. L. Rev. 1156, 1193-97
(1980) (“flexible balancing™).
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“Due substance” methodology is profoundly different from one
premised on a view that (in general) the constitution legitimately
sanctions inquiry only into the openness and fairness of the political
process. Professor Ely’s process-oriented Democracy and Distrust® is,
1 think, the classic affirmation in our time for those recalcitrants who,
like me, oppose any further extension of an approach that tests politi-
cal outcomes for their consistency with some external, ideal pattern of
distributive justice.?! And since we recalcitrants are, as yet, unwill-
ing to yield the battlefield, one can expect that this controversy will
occupy the center of constitutional debate for some time to come.??

My concern here is with an aspect of the controversy that in this
context has escaped notice. Virtually every adherent to the “due sub-
stance” school of judicial review shares in whole or in large part a
critical culture theme, to borrow a phrase from cultural anthropol-
ogy: that of “Our perfect Constitution.”

The practice of “constitution worship” has been quite solidly
ingrained in our political culture from the beginning of our constitu-
tional history.?* Initially, the constitution symbolized the unity of the
new nation.2* With the advent of national prosperity, “the exultation
over the new America was converted into the tradition of a perfect
constitution.”? Not surprisingly, the Civil War placed considerable
strain on the perfection theme;? but with the resurgence of national-
ism at the war’s conclusion, perfectionism took firm hold again.?

A counterculture has always existed, of course. Before the Civil
War, for example, many abolitionists denounced the constitution for

2 J. Ely, Democracy and Distrust (1980). As will be apparent, however, Professor Ely's
approach shares premises with those of his opponents, particularly his general adherence to the
“two-clause theory.” See note 61 infra.

2! T used the term “distributive justice” to include claims to “autonomy” as well as “equal-
ity.” Like equality, autonomy is a value which the political order claims the power to regulato to
meet current social needs.

22 The commentary on Professor Ely’s book is already voluminous. See Estreicher, Review
Essay, 56 N.Y.U.L. Rev. 547, 547 n.4 (citing 12 works in addition to an entire symposium).

%3 See 1 H. Holst, Constitutional and Political History of the United States ch. 2 (J. Lalor &
A. Masun trans. 1889) (“The Worship of the Constitution and Its Real Character”).

2 Lerner, supra note 2, at 1295.

25 Id. at 1297; see Schechter, The Early History of the Tradition of the Constitution, 9 Am.
Pol. Sci. Rev. 707, 716-34 (1915). But see R. Gabriel, supra note 1, at 19 (aruging that there
“was no constitution worship before Sumter fell”).

2 See H. Hyman, A More Perfect Union 99-140 (1973).

# See Lerner, supra note 2, at 1303. Lerner noted that worship of the constitution was
frequently accompanied by adulation of the supreme court. Id. at 1308-10. Mr. Estabrook’s
comment in the epigraph to this article is an illustration. The classic constitutional canonization
is former Solicitor General James Beck’s The Constitution of the United States (1924). See C.
Miller, The Supreme Court and the Uses of History 182 n.41 (1969).
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its recognition of slavery. The most salient modern challenge to the
perfect constitution came from progressive historians who attacked
the constitution (and the court) as an impediment to social change.*®
In essence, they saw the constitution as the American Thermidor to
the democracy of the Declaration of Independence.*® J. Allen Smith’s
influential text, Spirit of American Government,*® epitomized this
view. Smith described his purpose as “calling] attention to the spirit
of the Constitution, its inherent opposition to democracy, the obsta-
cles which it has placed in the way of majority rule . . .,”* and he
entitled a chapter “The Constitution As A Reactionary Document.”3?
But when the court began to sustain New Deal legislation, one conse-
quence was to eliminate as a working theme of political and social
theory any concept of the constitution as a fundamentally undemo-
cratic, let alone a thoroughly reactionary, document.®® This, in turn,
tended to deflect attention from any inadequacies in the document,
thereby indirectly reinforcing the culturally dominant symbolism of
the constitution as the embodiment of political justice as well as
national unity.*

“Due substance” theorists would, of course, insist that they are
aware of this history, and that they neither worship the constitution
nor view it as perfect. Perhaps indignantly, they would observe that
they recognize that issues such as international peace, poverty, infla-
tion, and crime control are not amenable to resolution simply by

28 Vernon Louis Parrington wrote that the “chief contribution of the Progressive movement
to American political thought was its discovery of the essentially undemocratic nature of the
federal constitution.” Parrington, Introduction to J. Smith, Growth and Decadence of Constitu-
tional Government xi (1930), quoted in R. Hofstadter, The Progressive Historians 193 (1868).
Hofstadter provides an elaborate discussion and evaluation of the views of progressive historians
on the antidemocratic nature of the constitution. The discussion is centered on, but not confined
to, the best known of these historians, Charles A. Beard. Id. at 167-345.

® See R. Hofstadter, The Progressive Historians 192 (1968).

% 7. Smith, The Spirit of American Government (1807).

3 Id. at vii.

32 1d. at 27-39.

33 The sole modern exceptions, perhaps, are those who approach constitutional law from a
neo-Marxist perspective.

3 The fact that political scientists, e.g., A. Bentley, The Process of Government (1808), and
legal realists, e.g., Llewellyn, The Constitution as an Institution, 34 Colum. L. Rev. 1 (1934),
argued that there was a wide discrepancy between the constitution on paper and the constitution
in practice does not in the least alter the fact that the constitution stood as the symbol of political
justice. See Lerner, supra note 2, at 1292-94 & n.17; cf. Adamany, Legitimacy, Realigning
Elections, and the Supreme Court, 1973 Wis. L. Rev. 790, 795-807, 843 (symbolic qualities of
supreme court adjudication, first espoused by legal realists as a stratagem in an assault on the
“old Court,” later used by constitutional scholars as a legitimizing device); Monaghan, Book
Review, 94 Harv. L. Rev. 296, 307-08 (1980) (discussing the court’s symbolic role in legitimating
action by other governmental organs).
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invoking the premises contained in our “perfect constitution.” All this
is certainly true, but I think at one important level their disclaimers
would be misleading. One cannot read the works of Professors Tribe,
Karst, Michelman, and a whole host of other due substance theorists
without a profound feeling that, however much they might otherwise
disagree, for them the constitution is essentially perfect in one central
respect: properly construed, the constitution guarantees against the
political order most equality and autonomy values which the com-
mentators think a twentieth century Western liberal democratic gov-
ernment ought to guarantee to its citizens. For these commentators,
the constitution is not Perfect with a capital “P”; it is, however,
perfect in the more limited sense that a necessary link is asserted
between the constitution and currently “valid” notions of rights,
equality and distributive justice. The constitution is, in sum, “perfect”
with a small “p.”

Of course, I overstate my point. Few due substance commenta-
tors hold a “perfection” premise fully. Nevertheless, each commenta-
tor can be fairly described as “perfectionist.”?® Each asserts that
there is a clear and substantial connection between the constitution
and current conceptions of political morality, a linkage not exhausted
by any assumed constitutional guarantee of a fair political process.*®
To be sure, the commentators display important differences among
themselves in terms of the relative weight each places upon historical
tradition, current sociological formulations, and political philosophy
in defining the content of political morality. But the important fact is
that they share a distinctive and controversial underlying premise: the
“outputs” of even a fairly structured political process must satisfy
some core substantive notions of political morality.

For example, in “an avowed effort to construct a more just
constitutional order,”* Professor Tribe elaborates a wide range of
equality and autonomy claims.* His colleague Professor Michelman

35 1 do not intend the term “perfectionist” in any pejorative sense; it is simply descriptivo,

3 A connection between the constitution and political justice exists at the political level, of
course. The political branches possess power to promote current notions of political justice, Seo
text accompanying notes 214-16 infra. What seems probable to me is that the Framers of the
1798 document and of the fourteenth amendment assumed that the states possessed such an
authority. Whether, given nineteenth century conceptions of “negative government,” the
Framers assumed that the states would actually exercise this authority is another matter. In any
event, it has of course turned out that the national government, and not the states, has taken the
dominant role in shaping and implementing current societal conceptions of equality and justice.
See Monaghan, The Burger Court And “Our Federalism,” 43 Law & Contemp. Probs. 39, 40-42
(1980) [hereinafter Monaghan, Our Federalism).

3 L. Tribe, American Constitutional Law iii (1978).

3 E.g., id. chs. 15-17.
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has devoted much of his academic career to cementing a union be-
tween the distributional patterns of the modern welfare state and the
federal constitution.®® Professor Karst would guarantee a whole
range of nontextually based rights against government to ensure “the
dignity of full membership in society,” which, he asserts, inheres in
the “right of equal citizenship.”4® Professor Fiss argues that the
courts should give “concrete meaning and application” to those values
that “give our society an identity and inner coherence [and] its distinc-
tive public morality.”4! Professor Dworkin charges the courts with
enforcing our “constitutional morality,” namely, the moral principles
“presupposed by the law and institutions of the community.”+* Pro-
fessor Perry sees the court as having a “prophetic” role in developing
moral standards in a “dialectical relationship” with congress, from
which he sees emerging a “more mature” political morality.+* Profes-
sor Richards urges that the court apply the contractarian moral theory
of Professor Rawls’ A Theory of Justice to constitutional questions.
Professor Alfange tells us that the court should “translate . . . the
national will into constitutional terms.”*® Professor White’s urging
that the courts invoke “reasons that appeal to deeply embedded cul-
tural values™“® is echoed in Professor Lupu’s invitation that the court
protect those “fundamental values” that have a solid underpinning in
our historical traditions.#” Dean Sandalow describes constitutional
law as “the means by which we express the values that we hold to be
fundamental in the operations of government.”® Professor Brest
summarizes the view of many when he states that “constitutional

* See notes 12-13 supra.

40 Karst, The Supreme Court, 1976 Term— Foreword: Equal Citizenship Under the Four-
teenth Amendment, 91 Harv. L. Rev. 1, 5 (1977) [hereinafter Karst, Equal Citizenship).

4! Fiss, The Supreme Court, 1978 Term —Foreword: The Forms of Justice, 93 Harv. L.
Rev. 1, 9, 11 (1979).

42 R. Dworkin, Taking Rights Seriously 126 (1977). Professor Dworkin argues “for a fusion of
constitutional law and moral theory,” a connection, he asserts, “that, incredibly, has yet to take
place.” Id. at 149.

43 Perry, Noninterpretive Review in Human Rights Cases: A Functional Justification, 56
N.Y.U.L. Rev. 278, 291-92, 307-10 (1981).

# D. Richards, supra note 17, at 45-49; Richards, Commercial Sex and the Rights of the
Person: A Moral Argument for the Decriminalization of Prostitution, 127 U. Pa. L. Rev. 1185,
1228-31 (1979); Richards, Sexual Autonomy and the Constitutional Right to Privacy: A Case
Study in Human Rights and the Unwritten Constitution, 30 Hastings L.J. 857, 970-72 (1979).

45 Alfange, Letter to the Editor, N.Y. Times, June 1, 1980, § 4, at 20, col. 4.

4¢ G. White, Patterns of American Legal Thought 160 (1878).

47 Lupu, Untangling the Strands of the Fourteenth Amendment, 77 Mich. L. Rev. 881, 885,
1040-41 (1979).

48 Sandalow, Constitutional Interpretation, 79 Mich. L. Rev. 1033, 1069 (1981).
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