Imperialism and International Law in Hans Kelsen
Jennifer M. Hudson
For the cours&overeignty in Historical and Comparative Perspective
Professor Jean L. Cohen

KelsenOs project of peace through law seeks to reason away sovereignty in order
to strengthemnternational law and promote peace. His theory is overtly anti
imperialistic through his claims that the OdogmaO or ideology of sovereignty can lead to
solipsism and imperialism. This places KelsenQOs ideas squarely within the frame of
reference of debas about the nature and direction of world order andmperialist
critiques. Paradoxically, though, KelsenOs theory can be criticized-timarialist
terms.

The question of whether and how international cooperation between sovereign
states can bechieved has been addressed through international relations theories of the
realist balance of power and liberal internationalism, theories of collective security
enacted in the League Covenant and the UN Charter, behavioralist critiques of
international lav, conceptions of global governance networks, and studies of international
legislation in practice, among others. It was also a central question in the German public
law philosophical debates between Hegelian and Kantian theorists and those, like
Jellinek who attempted a synthesis at the end of tiecéatury and beginning of the
20". Itis out of this debate that KelsenOs ideas emerge.

Recent critiques of imperialism and hegemony have looked at globalization as a
process of westernization or Amemezation and shown how global standards regarding
such things as development and human rights, when they do not attribute value to

autonomous political communities, can be hijacked by imperialist projects. In her

article, OSovereign Equality vs. ImpeRaght: The Battle Over the ONew World Order,O



Jean Cohen criticizes cosmopolitan liberals on these grounds. Thedagktsapproach
of cosmopolitan liberal theories construes the individual as the only unit of value for
political legitimacy and legalalidity, thus undermining the universalistic principle of
sovereign equality which is meant to protect against imperialism.

KelsenOs project cannot be criticized in the same way. In fact, Kelsen does
respect the state as a relatively autonomous legjat.eRlis account of collective legal
liability for international delicts even opens him up to criticism that he does not
sufficiently respect individuals. He simply wants to expose certain fallacies in
sovereignty as an ideology in order to illustréie lbgical possibility of an international
legal system for the promotion of peace.

While KelsenOs project is declared asiamgerialistic, however, his neglect of
the concept of autonomy in constitutioraking has the effect of enabling imperialism
internationally. What | seek to point out is a contradiction that is internal to KelsenOs
thinking, between his stated goals for international law and his theory of constitutional
legal validity. Andreas Kalyvas has highlighted a gap between KelsenOsaliemoc
political ideals and his theory of constitutional validity, which poses a challenge to
democratic theory. The problem that Kalyvas points out also has implications for global
order.

After discussing the framework of KelsenOs theory of internatammaits goals,
and some criticisms, | will examine the concept of the Grundnorm and show how it could

provide a perverse incentive for imperialism.



I. International law for the promotion of peace

KelsenOs first task in arguing for peace through law iste that international
law is in fact genuine law. While Austin claims that international law does not exist
because there is no sovereign to give commands in the international realm, Kelsen gets
around this problem by describing the international legetesn as primitive. What is
essential for Kelsen is the ought and the sanction, not the sovereign. Kelsen defines law

at one point as

Oa hypothetical judgment according to which a coercive act, forcible interference in the
sphere of a subjectOs intesgeist attached as a consequence to certain conduct of that subject.
The coercive measure which the rule of law provides as the consequence is the sanction; the
conduct of the subject set forth as the condition is the délict.O

Coercive acts are thertleer delicts or sanctions, which are interpreted as the reaction of
the legal community against the delict. War is both the transgression and the sanction of
internatonal law. When it can be described as a delict, another state may punish the
transgressoby means of punitive war. In this case, the punishing state is acting as an
organ of coercive international law.

International law is OprimitiveO because it is decentralized. To explain the
mechanism through which is works, Kelsen uses a metaphor sughp@sed primitive
society with a system of legally recognized vigilante justice whereby OEvery individual
takes the law into his own hands.iis interesting that he engages in the personification
of the state here that he elsewhere criticizes aop#re ideology or dogma of

sovereignty. In any case, in this system, the victim of a crime is legally empowered to

! Kelsen, Law and Peace29-30.
2 Law and Peace49.



enact punishment. This is what Kelsen refers to as the doctrine ehégaff This can
still be referred to as a legal system becdliseavenger is acting as an organ of the
community in committing the act that amounts to a sanction. The system is
decentralized, however, because there is neither a court nor an executive power.
Nevertheless, it can be said that Othe coercive messeseived to the community, and
is, in consequence, a monopoly of the commuditil.Ae characterization of this
community as legal depends on the existence of a standard for distinguishing between
killing as delict and killing as sanction. Likewise entational law needs a standard by
which war as delict can be distinguished from war as sanction. For Kelsen, this standard
exists in the doctrine dfellum justum

He mobilizes several different arguments to prove that it is actually a principle of
international law. First, in resorting to war, states always try and justify their actions and
show that they have just cals€n a related note, national and international opinion
generally disapproves of war and would permit solely Oas a means ofigealigiod
and just cause’CSecond, acting against the just war theory contradicts the principle of

sovereignty as nemterference:

OThe duty of neimtervention in the external and internal affaris of another State is
considered to be the consequeatthe fact that international law protects the integral and
external independence of the States. This principle is incompatible with the doctrine that the
State, by virtue of its sovereignty, can resort to war for any reason against any other State,
without violating general international law. E The generally accepted principle of non
intervention presupposes thellum justundoctrine.®

This is linked to the idea that sovereign equality is guaranteed by international law, which

will support KelsenQmonist idea of international law existing above state law. Most
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obviously, the ideas of tHeellumjustumtheory figure prominently in foundational
doctuments of positive international 1&wkKelsen cites the Peace Treaty of Versailles,
the Covenant of #nLeague of Nations, and the Kellogg Pact, and we know that the
criminalization of war is a central part of the UN Charter.

He attributes criticisms of the theory to the problem of technical insufficiencies of
the international system. To the Austinidea that the theory shows only that war is
morally forbidden, Kelsen says the designation of war as either a sanction or a delict is
definitely a juristic rather than a moral judgem&nOne critique that Kelsen does not
anticipate turns on the irony obnstructing theory of international peace, against
imperialism, using old imperialist concepts. In additiobedumjustum Danilo Zolo
faults Kelsen with referring to the Christian concept ofdi#gas maximaand the
cosmopolitanism of thenperiumromanumto provide a historical grounding for the
universality of international law. Zolo also criticizes him on the basis that his kantian
universalism neglects pluralism, creating an enlightervimspired cosmopolitan idea
that is eurocentric masqueiag as universalist. This is really an attack on the
methodology of the pure science of law. | will not elaborate on these critiques here, but
they should be noted as other ways in which Kelsen could be criticized as being
paradoxically imperialistic itis theory.

Kelsen does anticipate certain other -amperialist critiques, like when
recognizes that just war theory could be used to justify the actions of the powerful in the
absence of an impartial international judiciary. He admits that thefakinternational

court to decide the question of whether a state has violated the right of another state is a
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serious problem. If the parties to the conflict are to decide the question themselves, there
will be no uniform answer. If there is no uniioanswer, the risk is that there would be
no apparent difference between a theory stating that a state can go to war whenever it
pleases and a theory which says that the state can only use war as a reaction t¢% wrong.
Another strong criticism that helawowledges has to do with power differentials and war
as a tool of the strong. How could a small weak state use war as a sanction against a
large and powerful one?

He responds to these objections with the optimistic opinion that the international
legalsystem will become increasingly centralized. At the end of his Oliver Wendell

Holmes Lectures, Law and Peace in International Relations, he writes,

OLet us E concentrate and mobilize the energies of those who are wedded to the idea of
peace for the estabhment of an international court with compulsory jurisdiction, thus
preparing the indispensable prerequisite for the achievement of any further prdgress.O

However, his optimism is guarded. He says thab#tiem justumnterpretation of
internation&law is merely a political preference that cannot be scientifically singled out
as the only interpretation of the international system. This is certainly the only
interpretation which allows us to conceive of the international order as law, but it would
be logically possible to see things another way. It would be possible to contest the
bellum justuntheory on the grounds that it is inconsistent with state sovereignty,
meaning absolute authority, even with regard to the decision to go to war. This would
imply not only rejecting théellum justuntheory but also all of international law. This
other logically possible interpretation is related to what Kelsen calls the dogma of

sovereignty.
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Sovereignty is a dogma or ideology for Kelsen because sovertgidisn to
derive conclusions from the concept which are actually illogical. The first problem is
that, through the concept of sovereignty, the state is personified into a Osuperman or
superhuman organism,O which does not exist. KelsenOs first olgectiveeak down
this construction and show that sovereignty is a legal concept. Once this is done, it can
be shown that, OSovereignty as a legal concept can only be the property of a legal system,
and the problem of sovereignty of the state is, thezetbe problem of the sovereignty
of the state legal system in its relation to the system of internationat4alih® question
of sovereignty in the context of the pure theory of law is to be addressed in purely legal
terms; it OE cannot be answered byjeining into natural or social realityOThis is
fitting given KelsenOs wider objectives for the pure theory of law as constituting a legal
science free from both metaphysical and sociological influence. Thus, he differentiates
himself from Hegelian sahars of his time like Kaufman, who saw the state as an ideal,
organic construction.

Kelsen goes on to set up the debate as a-aladkvhite choice between the
supremacy of international law or the state. While he says that most sovereigntist
scholarsare dualists or pluralists, he immediately rejects the idea that both state law and
international law exist side by side as separate legal realms. Kelsen is a strict legal
monist, meaning that international law and national law can only exist as gagtsafme
legal system. Separate parallel realms would mean that an individual could be subject to
conflicting legal norms, which is logically impossible, given the matheméigioal

model. In order to be scientifically true, a system has to be logmaligistent within
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itself, and this is what Kelsen seeks for jurisprudence. Thus, national and international
law must comprise one system. This means, in principle, that international and national
law should not conflict. Even if they do, this doesdisprove the theory because he

says that there is currently no international mechanism of judicial review that could
declare national laws null and void. In this case, conflicting laws can continue to be valid
even though the lower national laws are imgiple subject to nullity?

We are now left to make a choice between the total primacy of state law and the
supremacy of international law. For Kelsen, the supremacy of the state legal system is
precisely what sovereignty really means: OE it represéetpresupposition of a
normative system qua highest system, not derivable in its validity from any higher
system.& This leads to the theory that international law is only valid through expressed
recognition of the state.

The opposite construction,gguming the supremacy of international law over
state law, assumes that the basis for validity of state legal systems can be found in
international law. A central tenet of the pure theory is that law regulates its own creation.
In the international realnthis would mean that international law uses states as organs to
create international laW. For example, international law enables the creation of treaties
through the rulgacta sunt servandd Sovereignty is ruled out here because the state
legal systm is not presupposed as the highest normative system. In this sense,
international law is sovereign. This is what is meant when it is claimed that Kelsen

reasons away sovereignty. He writes that the term sovereignty should be replaced with
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another phrse that reflects the direct relationship between the state and international law.
He is actually referring to sovereign equality, the idea that all states are equal with regard
to their sovereignty. Therefore, unlike the cosmopolitan liberals, the prableot that
he does away with sovereignty which allows for imperialism but rather that he leaves out
an important political component to the concept of sovereignty, which is autonomy, as
we will see in the second part of this paper.

A major differenceébetween the two conceptions is that sovereign equality can

only be upheld if international law is on top. According to this concept,

OEach State can claim as Oits territoryO only a part of space, and as Oits peopleO only a part of
mankind. Interferencby one State with the sphere of another State is considered as
forbidden, as a Oviolation® of the Oright® of the othet’State.O

Since this involves a delimitation of the spheres of validity of all states, it cannot be
accomplished through state law. the same time, upholding this principle is crucial for
peace through law since Oit is only this normative delimitation which renders it possible
for the States to coexist peacefully side by side as equal subjects.O

Another way that Kelsen characterizbe difference is to say that it is possible to
see the monist system from either an objective or a subjective point of view. The
objective view, the one Kelsen privileges, sees international law as existing above states
and providing the normative vaity for state law. The subjective point of view
conceives international law as a part of the law of one state. The problem with this is that
it leads to solipsism. If state law is sovereign, this means that no normative realm is
above it. Internationddw can be a part of the sovereign state but then it is impossible to

understand other statesO legal systems as valid. In other words, as we saw, international
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law as the provider of normative validity for the state allows for sovereign equality.
Soverggn equality cannot exist without the primacy of international law. This is also one
of KelsenOs arguments supporting the existence of international law as law.

The reason he cares about reasoning sovereignty away is that he links the
ideology of sovereigty, involving both the deification of the state and the point of view
of the primacy of state law, with political absolutism and imperialism. According to
political absolutism, the state is greater than the sum of its parts or its legal

constructiol to which KelsenOs theory reduces it. It is rather

Oa supeindividual, body which is even more real than its members, a mystic organism and
as such a supreme and supeman authority, whose visible representative or incarnation is
the ruler, whether he baled monarch, FYhrer, or Generalissimo. It is the concept of
sovereignty serving the purpose of this deification of the state which implies the worship of
the ruler as a gotike being.&

In the international realm, this translates to the subsumetiorernational law under
the law of the single state, meaning that only this one state can be considered sovereign.
Those who support this view Otake it for granted that legal interpretation of facts is
identical with interpretation according to theational law, that is, the law of their own
state.O This constitutes Olegal imperialism,O with the state of the interpreter as Osole and
absolute legal authority, the god in the world of I&w.Thus, the thrust of KelsenOs
sovereignty critique is antmperialist.

He backs away from this critique, though, even going so far as to say that an
effective world order and peace could be built on either construction, with state law or
international law as supreme. Beginning with one or the other hypothesisaio

change the international obligations and rights of the states that actualf? eXist.
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problem is not the supremacy of the state legal system in itself, but rather the fallacious
conclusions that are drawn from the concept of soverefgntyVhile Oa person whose
political attitude is one of nationalism and imperialism will naturally be inclined to accept
the hypothesis of the primacy of national |&#tfis does not mean that the link also
runs in the other direction. Assuming the primacy aedtav should not absolve the
state from its international obligations. KelsenOs objective is to expose sovereigntist
conclusions as political judgments rather than scientific legal ones.

The problem is that Kelsen seems to be betrayed by his separfgbiolitics from
law. The separation is useful in revealing the political motivations behind positions that
are presented as logical, but as Martti Koskenniemi points out, he then deprives himself
of an argument in favor of his own positiohlf the chdace between the supremacy of
international law and the primacy of state law is logically arbitrary, then we seem to have
done nothing but restate the problem. Lars Vinx counters that Kelsen wants to place the
burden of proof on sovereigntist deniers dérnational law. If international law and
legal peace are not incompatible with the primacy of state law, then deniers of
international law are left to explain why they reject it.

In any case, KelsenOs ultimate objective is not the elimination of soxeszg
much as the limitation of it. He does not want to get rid of the state in the way that
contemporary cosmopolitan liberals do; he simply wants to ensure that states abide by
international law. He does not use the idea of global citizenry to teRitdaim by

which states are only bound by the laws to which they consent. Instead, he says that
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states exist by virtue of international law, which means that the normative order that
constitutes the state is validated by international law, not theseever

The problem is not that his elimination of sovereignty allows for imperialism but
rather that his neglect of constituent power does so. This seems inevitable given his
explanation of the supremacy and validity of international law. To estabdish th
plausibility of his construction, he elevates efficacy to a norm of international law,

grounding the validity of state legal systems. He writes,

OEa norm of general international law empowers an individual or a group of individuals to
establish and tapply, on the basis of an efficacious constitution, a normative coercive
system, thereby legitimizing this coercive system as the valid legal system for the territorial
and temporal sphere of its actual efficacy, and legitimizing the systemOs commarsitgtas

in terms of international law. If the efficacy of the state legal system is seen as a condition
for the systemOs validity, and if this condition is set by a norm of international law, then the
basis of the validity of the state legal system casd®m in this norm of international la#?.O

He needs the efficacy principle in order to explain how international law could be
construed as the source of validity for state law. However, if efficacy is the only
normative standard for constitutiomaking,and just cause is the normative standard for
making watr, it would seem that any state could take over any other and set up a puppet
regime provided that it could make a case for just cause and then make the regime stick.
Kelsen seems to be defeating twen purpose of creating peace through international law

and an end to imperialism through the eradication of the myth of sovereignty.

II. The basic norm as a perverse incentive for imperialism
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In order to see the problem here and before exploring poteritiibss, we need
to understand the goals and logic of KelsenOs Opure theory of lawO Gritimtimerm
as the ultimate basis for the validity of a legal system.

In his Opure theory of law,0 Kelsen separates effectiveness from validity and
explains the alidity of law through a hierarchical chain of norms. The validity of law
cannot be explained by an OisO but only by an Oought.O Kelsen wants to create
jurisprudence as a pure science, separated from sociological questions as well as arbitrary
judgmentsof value. The task of the legal scientist is to represent law in the form: OIf A
is, B ought to be?® The legal scientist should describe law in a mathemétiioal
coherent manner. Its validity does not depend on the correspondence between actual
postive law and a natural law ideal, nor is it to be understood in relation to what people
actually do.

He differentiates his position from AustinOs command theory of law by stating
that a command is only legal if it ought to be obeyed. The commandtisenzrucial
element but rather the authorization given to the person making the command. Likewise,
coercion is important only in the sense that it is a constituent part of the norm. Whether
or not it provides a real psychological incentive for obedienoet the crucial
question’® Pschological incentives and obedience relate to the question of efficacy, not
validity. Law is valid not because it is obeyed but because it is a coherent normative

order.

OA command is binding, not because the individaalmanding has an actual superiority in
power, but because he is OauthorizedO or OempoweredO to issue commands of a binding
nature. And he is OauthorizedO or OempoweredO only if a normative order, which is
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presupposed to be binding, confers on him thfsacity, the competence to issue binding
commands®

In addition, law for Kelsen is not an act of will but rather a prescription for the way one
OoughtO to behave. Right must authorize might, not the other way around.

This is not to say that efficacy completely divorced from validity. Efficacy is,
rather, a Ocondition of validity.O OA norm is considered to be valid only on the condition
that it belongs to a system of norms, to an order which, on the whole, is efficacious.O
Kelsen is, however, ceful to differentiate between Ocondition ofO and Oreason for.O

Law regulates its own creation in the sense that the grounds for validity of a norm
hang on its authorization by a higher norm. The norm at the top of the chain is called the
Obasic normO @Jrsprungsnorm® or Oconstitution in the logiemal sense.O It bestows
validity and secures unity for the system. It is at the same time within and outside of the
legal system since it authorizes everything else, but it is not itself a ledallasead, it
is presupposed by the legal scholar in order to understand the legal system as a valid
unity. It is the original OoughtO that authorizes the original constitution framers to set up
the legal system.

The main function of the basic norm is delegat The assumption of the basic
norm allows us to consider as law only that which has been created in a certain way. It
also guarantees that anything created in this way must be considered as part of a
meaningful whole. The general formula of the basiom is: OUnder certain conditions
laid down by the supreme authority, coercion is to be applied in a fashion determined by

that authority.® As such, the legal system that Kelsen describes has an essentially
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dynamic as opposed to static character. Atiog to the dynamic type of reason for
validity, a law is valid if it was created in a certain way. The static or natural law type of
normative system, by contrast, bestows validity based on the content of laws. Kelsen

emphasizes the emptiness of theibaorm:

OE the basic norm of a positive legal order has, as pointed out, a merely formal character; it
does not constitute a substantive value as, for example, the nonpositive norm that men ought
to be free, or that men ought to live in secilityhich mnstitute the value that we calll

Ojustice.O In fact, the positivity of the law consists in that its validity does not depend on its
conformity with justice, but in that it is created in a definite way determined by the basic
norm, and that it is, by andrge, effective.®

Its content is limited to creating a laygwing authority and the rules by which the system
of norms should be creatéd.

It is important to remember, though, that the basic norm is not a positive
application of the law. It is an asaption of legal science that allows the scientist to

interpret the subjective meaning of a necreating act as its objective meaning:

OOnly if this basic norm, referring to a specific constitution, is presupposed, that is, only if it
is presupposed thane ought to behave according to this specific constititmmy then

can the subjective meaning of a constituameating act and of the acts created according to
this corgtitution be interpreted as their objective meaning, that is, as objectiveliegali

norms.

The significance of this move is that it seems to allow Kelsen to escape CarrZ de Malberg
and later Hannah ArendtOs Ovicious circleO of constitudking, by which the founders
of a constitutional order are themselves outside ofaveahd thus suffer from a lack of
legitimate authority. Kelsen in effect assumes this problem away after the fact.

This is potentially problematic on several accounts. First, what really seems to be
doing the work here is the principle of effectivene8gurist would not have to posit the

basic norm of a neexistent legal system, and the principle of effectiveness is what
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allows the legal system to exist. However, Kelsen is careful to say that effectiveness is
only a condition of validity but doehconstitute validity in itself. Still, he could be
charged, as he is by Schmitt, with dressing up the reality of power in normative garb.
Schmitt challenges the move by which Kelsen places the norm prior to the constituting
act, authorizing it. For $enitt, it is the decision of the sovereign that is determinant, not
the norm that authorizes him or says he OoughtO to be obeyed.

Second, as an extralegal presupposition, the basic norm is difficult to differentiate
from a metaphysical principle of abst# founding that Kelsen says he is trying to move
away from in moving away from natural |&&.The basic norm is not a norm of positive
law since it is only presupposed, but it is not supposed to be a metaphysical norm of

natural law, either. In order tnake this clear Kelsen writes,

OEthe historically first constitution has the character of a binding norm only if we

presuppose a norm that we should behave as those who established the constitution ordered
us to behavelf we do not suppose that theHats of the constitution had their authority

from God, this norm is a basic noi@?

As it is stated here, it seems that this makes only a semantic difference.

Andreas Kalyvas refers to the basic norm as Othe Onoble lied of the Pure Theory of
Law.3’ Itis a Ouseful metaphor.O As such, though, it is difficult to see it as doing
anything other than restating the problem of whether law creates power or power creates
law, allowing us to divert our attention elsewhere, rather than solving it.

The problenthat is most pertinent to our concerns here is that Kelsen provides no
way of distinguishing between a constitution that is autonomously democratically made
and one that is imposed. This is actually logical given his strict separation of law and

politics. He is concerned with legal validity, not political legitimacy. This is crucial for
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his positivist methodology. The science of law can only be concerned with judging
whether or not a given behavior is legal according to a given positive legal system, n
whether or not it is just. OThe statement that a certain human behavior (or a certain act of
state) is legal or illegal may be true or false; it is verifiable by experi€AcENS is why

the basic norm is assumed to be empty and purely delegatkelsken goes so far as to

say that the science of law cannot pronounce itself on the question of whether or not a
basic norm is valid or not. In declaring whether or not an individual is obliged or allowed
to behave in a certain way according to the d¢tutgin, the science of law is

presupposindhe validity of the basic norm conferring authority on the fathers of the
constitution, but this is different from actually deciding the question. If the science of

law has only the facts of the positive legaler as its object of study, it would make

sense that Kelsen avoids the constitution making question, which precedes the existence
of these facts.

This is problematic, though, given his goals regarding international law. He
prefers to see internatiorlal as above and as validating national law because the
opposite view can be instrumentalized to sanction imperialism. Failing to distinguish
between an imposed constitution and one that expresses autonomy sanctions imperialism,
as well. Kelsen would gahat this is a political choice with which the pure theory does
not concern itself, but then he is declaring the choice arbitrary and depriving us of ground
on which to argue.

Underlying this problem is the fact that Kelsen assumes that effectiveaess is
principle of international law. He makes this move in order to show how it is possible to

conceive of international law as existing above national law, validating it. However, this
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seems to undermine his argument that effectiveness constitutes onlgitoa of
validity of the national legal system, not validity itself. Suddenly, when we move to the
international sphere, effectiveness is transformed into a legal norm by which international
law validates state law. If effectiveness is the norm uatigahe state, then it would
seem as though Schmitt had triumpRedight creates right, the basic norm is only a
fiction or at least makes no practical difference. Furthermore, if effectiveness grounds
the legal validity of the constitution, an imperialipy of regime change appears to be
strictly legal.

By way of conclusion | now wish to explore two possible remedies for this
problem.

One way that it would be possible to make the distinction between a
heteronymous and an autonomous constitutionlgvbe to bridge the gap between
KelsenOs legal theory and his democratic ideas. This is potentially difficult, given the law
and politics divide. Kalyvas shows that this should be possible, though, given the fact
that Kelsen himself bases political tthgtions on legal ones, providing a classification of
regime type based on the way normal laws are made. A democracy incorporates the
input of those who are subject to the laws in the lawmaking process whereas an autocratic
system does not. Kalyvas sewsreason not to make such a distinction on the
constitutional level. He argues that it would be possible to do this without violating the
basic epistemological premises of KelsenOs legal positivism by replacing Othe notion of
an external hypothetical ma with that of an immanent performative norfi.8e uses
ArendtOs theory of foundations fr@m Revolutiorto show that the constituting act

ought to be a joint action since the norms of-determination, inclusion, and
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participation are immanent to tsemantic meaning of the term, Oto constitiftere
democratic basic norm would, thus, be a conditional norm granting validity based on the
criterion that Othose who are subject to a constitutional order coinstifitd Hi©would
allow for a distindbn between acts of imperial usurpation and valid constitution making.
Another way to remedy the problem would in no way call into question KelsenOs
positivist separation between law and politics. Imagine a situation in which a state
invades another in der to carry out a policy of regime change, constituting a new state.
Under the norm of effectiveness, the constitution of this new state would be legal, but
would the invasion be legal? In his fight against imperialism, Kelsen focused on proving
the posibility of a system of international law existing above states and limiting their
ability to wage war based on the theonpeflumjustum Presumably, he would have
wanted to argue against regime change by declaring the invasion itself illegal. Imagine
our scenario, though, that a hegemonic power manages to dress up the invasion as if it
were actually an action of legal enforcement. This would not be war as delict, in
KelsenOs language, but rather war as sanction, according to this hegemonid piswer.
is precisely the type of hegemonic hijacking of international law that recent critiques of
imperialism have pointed out.
As we saw above, Kelsen argues for the creation of an international court in order
to avoid this type of ambiguity, which is meolikely in a primitive law system of
vigilante justice. Perhaps in addition to his call for an international court, he needed to
issue a call for a positive international law norm of autonomy in constitution making or

self-determination in the sense@dpular sovereignty. This would certainly not

“0Kalyvas, 589.
1 Kalyvas, 590.



completely solve the Ovicious circleO problem because autonomy is a difficult criterion to
measure. Constitution makers are said to represent Othe people,O but Othe peopleO is an
illusive construction in itdé However, it would allow us to take into account the

problem of regime change from an amperialist international law perspective.
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