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Amnesty in exchange for truth:
Evaluating the South African mode]

MaNY reEOPLE from around the world have asked
me to what I attribute the achievement of the South
African Truth and Reconciliation Commyjssion. In my re-
sponse I have referred to a number of favourable conditions
which helped the Commission to achieve a degree of
success in relation to its stated objectives.

Firstly, as has already been mentioned, the ANC was
the first body to call for a truth commission, In other
words, from the very outset the largest political party
favoured such a commission and took this commitment
with them when they became the new government in
South Africa. Without this it would have been impossible
for the Commission to come into being and to emerge
as the important contributor that it became to truth,
knowledge, acknowledgement, and accountability.

In an unpublished paper entitled ‘Fourth D.T. Lakda-
wala Memorial Lecture’, Judge Albie Sachs refers to the
seminal meeting of the ANC National Executive Commit-
tee in August 1993 at which the recommendation was
made for a truth commission to be appointed in South
Africa. He describes it vividly: ‘It was a passionate meet-
ing, sharp, uncomfortable. The issue was how to respond
toareport of acommission of inquiry set up by the ANC to
investigate violations of human rights committed by ANC
cadres in Angolan camps during the liberation struggle.’!
The report of the Motsuenyane Commission had left
no doubt that members of the ANC security forces had
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committed gross human rights violations in dealing with
those who for one reason or another had been placed in
captivity in the ANC camps.

This was clearly a very sensitive issue and one which
caused a great sense of embarrassment and shame to many,
but also anger that they, as a liberation movement, should
be criticised in this way in the face of the overarching vio-
lations that had taken place at the instigation of the state.
It was critical for the future development of a human rights
culture that the ANC did not sweep these serious allega-
tions under the carpet. To their credit, they decided that it
was impossible to ignore the findings of the commission
and that there had to be a serious response to serious
charges. Again, in the words of Albie Sachs,

Some people said forcefully: we set up the Motsuen-
yane Commission, it has reported, we have to follow
through. And others responded with equal vehemence:
how can we do that, we were fighting a freedom
struggle in terribly difficult conditions in the bush in
Angola, the enemy was ruthless and they stopped at
nothing, we had young people quite untrained in inter-
rogation techuiques, they did their best, they protected
the leadership, how can we punish them now?2

Clearly, it was a moment of crisis. Against those who ar-
gued that the ANC should do nothing, Pallo Jordan, who
later became Minister of Euvironmental Affairs and
Tourism, stood up and ‘with his well elocuted, high pitched
voice said, “Comrades, I've learnt something very interest-
ing today. There is such a thing as regime torture, and there
is ANC torture, and regime torture is bad and ANC torture
is good; thanl you for enlightening me!” And he sat down.’3

In light of the ANC’s subsequent displeasure with the
TRC, followed by Deputy President Thabo Mbeki’s criti-
cism of it during the discussion in Parliament on the TRC
report, it is important to bear in mind Jordan’s ironic
comment, and we will need to return to it.

After a long discussion, according to Albie Sachs,
someone stood up in the meeting and asked, ‘What would
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my mothersay?’ Albie Sachs explains that the ﬁgure of ‘my
mother’ ‘represented an ordinary, decent, working-class
woman, not sophisticated in politics but with a good heart
and an honest understanding of people in the world, a
person whose hard life experiences had promoted a natural
sense of honour and integrity’. The person who raised this
question went on to say that the ‘mother’ would consider
the ANC to be completely mad. Here they were, examin-
ing with deep agony their own weaknesses and faults, but
in the meantime those responsible for state violence, those
accused of a crime against humanity, were apparently
getting away scot free.5

It was at that moment that Kader Asmal stood up and
said, “The only answer is a truth commission which can
look at the violations of human rights on all sides from
whatever party.’ It is not clear whether Albie Sachs is quot-
ing Kader Asmal directly, but he continues, ‘human rights
are human rights, they belong to human beings, whoever
they might be. Any torture or other violation has to be
investigated on an even-handed basis across the board,
not just by one political movement looking at itself, but
at a national level with national resources and a national
perspective.’s

But the major point that concerns us here is that the
ANC decided not only to face up to the charges against
them in terms of gross human rights violations, but also to
enlarge the terrain so that all human rights violations com-
mitted in the past would come under the spotlight. It was
this commitment by the leadership of the ANC which of
course made it so much easier for the Truth and Reconcilia-
tion Commission to come about.

The fact that the ANC won the election by an over-
whelming majority enabled them to push swiftly for the
appointment of a truth commission. It also meant that
they were willing and ready to commit financial resources
so that the Commission could he conducted efficiently and
effectively. There are many countries that have considered
the same approach, but simply lacked the backing of the
government and/or the financial resources which are
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necessary for such an undertaking. Such support enabled
the Commission to hire premises, to have a very large
travel budget enabling commissioners and staff to travel
throughout South Africa, and of course to hire an adequate,
professional staff which, at the height of the Commission’s
life, numbered more than 300 people,

The second favourable feature which gave both promi-
nence and stature to the Commission was the person of
Nelson Mandela. He is the embodiment of truth and recon-
ciliation in his own life and person. I am still amazed at the
remarkable lack of bitterness that he has consistently
displayed. From the day of his release to the present time,
he has focused on the need to come to terms with the past,
but always with a readiness to forgive and to move on. It is
not merely in the words that he uses, powerful as they are,
but in his actions of reaching out to the very people who
had put him in jail, who had kept him there, who had deci-
mated his own party, who were responsible for torture
and deprivation, detention without trial, mass removals,
and so on. He stretched out a hand of reconciliation and
friendship.

There are countless examples to illustrate this. One
which had a bearing on our own work was told to Desmond
Tutu and me during one of our breakfast meetings with
him. Mandela told us that he had been approached by the
head of his security unit, who informed him that he was
going to release one of the security officers protecting him
because it had been discovered that this particular young
officer had been directly involved in the bombing of
Khotso House, the headquarters of the South African
Council of Churches, in 1988. Mandela told us that he had
informed the head of security that he knew the young man,
that he felt that this was something that had happened in

the past, that he should be given another chance, and that
he, the President, would not allow the officer to be re-
moved from his personal protection unit. A couple of days
later the young man came up to the President and began to
thanlchim for having faith in him, but then broke down; he
started weeping and expressed his appreciation to Mandela
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for giving him a second chance. It is this spirit which
infused the Commission itself and led Tutu on many occa-
stons to echo it by stating, “There is no one who is devoid of
possible redemption. We cannot give up on anyone,’
The fact that the President supported the establish-
ment of the Commission, and that he was directly in-
volved in appointing the commissioners and selecting the
chairperson and deputy chairperson, gave the Commission
his personal stamp, not so much of authority but of com-
passion and support. Throughout the life of the Commis.
sion he insisted on its independence, but was never slow to
defend it when it came under severe attack. I remember
one occasion when General Bantu Holomisa testified
before the Human Rights Violations Committee and made
some very serious allegations about mefbers of Mandela’s
Cabinet. Holomisa at the time was a senior member of the
ANC and served as a deputy minister. Very soon after that
he was sacked from his post and was strongly criticised by
the ANC for his disloyalty. What troubled us was not that
the President had decided to fire one of his own ministers
and appoint someone in his place; that was his right and
his business. What concerned us was that it might dis-
courage other ANC people from coming to the Commis-
sion. I made a press statement to that effect. President
Mandela replied quite strongly in his own press statement
saying that it was his right to appoint members of hié
Cabinet and deputy ministers, and that he didn’t have to
give any reason for doing so. I was pursued by the press to
respond and I simply stated, publicly, that [ would be writ-
ing to the President. Very soon afterwards I was asked if I
had heard from him. I reiterated that I had written to him
and was awaiting his reply. The next day I received a call
from Mandela indicating that he had not received my
letter, that he received over rooo letters a day, and that the
special group charged with the responsibility of passing on
to him only those letters which were appropriate had efred
n not putting my letter before him, because he personally
wanted to see all communications from the TRC. He then
asked if I would come and see him immediately,
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I'went that afternoon and told him that we as a Com-
mission had never demanded that reasons should be dis-
closed for General Holomisa’s dismissal, nor were we
interested in interfering with the normal process of
government or of party politics. I did say to him, and had
stated this in my letter, that it would be ‘unfortunate and
of great concern to the Commission if General Holomisa’s
dismissal discouraged people from coming before the
Commission’. T added that it would be helpful if it could be
made clear that these events would in no way affect the
support which the ANC had given the Commission thus
far. His reply was that he agreed with what 1 had said and
that he would welcome a public statement from me to that
effect. I immediately issued a statement informing the
public of our meeting; I said that there was no conflict be-
tween the President and the TRC, and that the ANC and
the President in particular reaffirmed their request to all
South Africans to cooperate in every possible way with the
Commission. This is one of many examples of Mandela’s
fairness and his readiness to support the TRC.

He was enormously supportive of Tutu and me: he
would take it upon himself to call us at times of extreme
stress and would invite us to meet with him, usually overa
very early breakfast, never to tell us what to do but to allow
us to tell him what we were doing and what our concerns
and anxieties were, There is no doubt that there were times
when he disagreed with the actions we took. I think he
hoped very much that we would simply ignore former
State President P.W. Botha, and was not happy that we
finally subpoenaed him. His own actions in telephoning
Botha, urging him to appear before the Commission, offer-
ing to accompany him to the hearing, and discussing the
matter with Botha's immediate family and friends are an
indication of his total commitment to reconciliation
rather than recrimination. But never did he intervene and
suggest that we should stop what we were doing or do
something that we were not doing. His persona reflected
all that was good about the Commission — a deep harror of
human rights violations, an anger at the horrific treatment
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of so many hundreds and thousands of people, and yet a
commitment to truth which would simultaneously work
towards reconciliation. There are many countries whose
representatives came to South Africa and many countries
to which I travelled whose people were deeply envious,

with good cause, of the fact that we had such a person as

Nelson Mandela as the leader of our fledgling democracy,
but no one appreciated him more than those of us who
were in the cauldron of the Commission. It certainly
assisted us enormously to do the work entrusted to us.

A third favourable condition was that the Commis-
sion was building on the successful political negotiations
which had led to peaceful elections and the appointment of
a democratic government. There was a sense that if we
could succeed in the almost impossible task of bringing
former enemies together at the table to negotiate a new
Constitution and a new administration, then we could also
try to deal with the past to help to consolidate that new
democracy and to build a human rights Culture, which
until that time had never existed in South Africa.

A fourth feature was the existence of a VETy strong
civil society. The fact that the overwhelming majority of
South Africans had for so long been excluded from the par-
liamentary process and government at local, regional, and
national level meant that there had been no peint in form-
ing political parties; a great deal of innovation, energy, and
passion had therefore gone into the development of a
strong civil society with one of the largest numbers of non-
governmental organisations in the world. Some NGOs
focused on legal issues, others on education, others on
matters of religion, others were committed to caring for
the victims of apartheid; they were involved in alﬁmst
every area of life in the country. This meant that when the
decision was made to have a truth commission in South
Africa there were many who had had long experience
working within NGOs who were available to serve on
the Commission, as senior committee members and staff.
It also meant that there was a cradle of support, and many
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NGOs were directly involved in the numerous drafts of the
Bill which finally became law.

After all, it was an NGO, Justice in Transition, that
had created opportunities for conferences, workshops, dis-
cussion, and debate about the TRC, thus ensuring a very
strong democratic process. Throughout the life of the
Commission, a number of NGOs were directly involved,
and many of them did outstanding work. But I think that
the very busyness of the Commission made it impossible
for ideal cooperation to exist, and the Commission itself
must take some blame for not having had an even closer
marriage with civil society. Some of this was by design,
due to the belief that the Commission ought to keep a
distance from various NGOs which had been very clearly
anti-apartheid and therefore could be seen as being partial,
for partiality was one thing the Comumission sought to
avoid. It is clear to me, however, that without the help of
so many South Africans who had been directly involved in
one NGO or another, the Commission would never have
been able to achieve what it did.

A further factor which assisted the Commission was
the interest of the international community in its ini-
tiative. Not only were many governments, institutions,
organisations, and individuals willing to offer advice, but
several governments responded to our request for assis-
tance, with direct financial contributions to the Presi-
dent’s Fund, the fund set up to help victims with repara-
tion and rehabilitation. In addition, a number of countries
agreed to second staff, mainly policemen and women who
could assist our [nvestigative Unit in their huge task of fol-
lowing up the stories told by victims and perpetrators.
They not only provided a far greater degree of impartiality,
but accepted responsibility for their airfares, accommoda-
tion, and salaries, so that we could have more than sixty in-
vestigators from the international community and South

Africa working throughout the life of the Commission.

Another condition which has earncd both praise and
criticism was the religious character of the Commission. T
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have already indicared that the overt religious characeer
exemplified by Desmond Tutg. (e ecclesiastical dress, the
otfering of prayers, and the usc of Christian metaphor /W:}S
both positively and negatively received. When the com-
missioners were first appointed, aspecial service of dedica-
tion was held in St George’s Cathedral in Cape Town,
While it was a Commission decision, it was certainly at
Tutu’s suggestion. At (he service, which was attended by
political, community, and religious leaders in large numl—
bers, there was participation from Muslim and Jewish
community leaders, who led (he congregation in prayer,
There were readings from sacred texts by membhers ()f/t he
Buddhise, Christian, and Musltim communitics, There was
alsoatime of silence so that people from any religion, or no
religion, could simply reflect on the challenge of scarching
for cruth and working towards reconciliation. Each cop.
missioner was called by name tomove forward and receive
a candle and an olive branch. Each candle was then lit
from the large peace candle and (he commissioners stood
in a semi-circle facing the congregation. Foflowing the
order of service, the words of dedication were read by the
congregation: ‘

We call upon you who have been appointed ag
commissioners of the Truth and Reconciliation
Commission to acknowledge and ICCognise as a
sacred trust the awesame responsibility that has
been given to you.

We pledge you our sapport and give you our blessing
10 the task that lies hefore you, And we asle that, in .
your work for cruth and reconciliation, you will he
guided by a wisdom sreaterthan your own, a wisdom
that knows and encompasses all truth.

Will you dedicate vourselves to carry out (e task
that has been entrusted toyou with the highest inte-
grity, with impartiality and compassion forall, for the
purpose of healine our nation?

The commissioners responded one by one, 4 will) The ser-

vice of dedication conchuded with an address by President
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Mandela, a response by Archhishop Tuta, and the singing
of the national anthem, “Nkosi Sikelel iAlrika

Twassomewhat eritical of the general emphasis on the
Christian {aith, but there were many athers who offered
even sharpereviticism than Tdid, Some fele that it excluded
those from other faiths and therehy diminished the value
of the Commission’s work. Others who were of no partic.
alar faich fele embarrassed hy the pravers and the singing of
hymns and the oceasional sermon at the end of the dav’s
procecdings.

Against this criticism it must be noted that religion
has played a dominant role in South Alvican society. In the
roo1 census more than 7o percent of those whao responded
indicated some relationship with one or other of the major
denominations of the Christian church. The remarkahle
srowth of the so-called African independent churches is a
further indication of the importance tha religion plays in
the day-to-day life of the averwhelming majority of pecople
in South Africa. Of course it is true that there were many,
particularly in the Duteh Reformed Church, who used
religion to support the pernicious doctrine of apartheid and
all its attendant horrors, bt there were also many who,
in the name of their Chiistian faith, opposcd apartheid.
Even when we as a Commission made no attempt to
hegin the dav's proceeding with prayer or hymns, such
action often came quite spontancously from those who
were attending.

One example occurred during a particularly difficul
hearing in the small township of Boipatong. On 17 June
1992, forty-cight people, many of them women and chil-
dren, had been massacred there. We (herefore went there
with a sense of foreboding, It was o cold and gloomyv dav,
and people huddled together in the dilapidated hall in their
hundreds. AT the memories of that (ateful night when so
many people were killed in their homes came crowding
hacle. The hall seemed full of ghosts. T stood ourside in the
minutes before the proceedings started 1 was very ne
vous, as Uthink were mv fellow commissioners. As we

went into the hall swee heard the sound of sthging Ouite
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spontancously, those depressed, poor people of great sor-
row and loss had started o sing a well-known hymin. It
filled the hall. bringing a measure of light and hope, and
was an indication of how religion, in the best sense of that
word, had given an enormons amount of sccurity, of com-
fore. to so many black people in particular who had had no
placein the white man’s scheme of things

In other words, the search for truth, the truth-telling,
was not something forcign. It was something that many,
many people had experienced to a degree in their own
churches and cathedrals, So, too, the commitment to
reconciliation. This was a theme which resonated with
so many of the victims who came to the Commission.
Thus, cven though there is certainly room for criticism, 1
think the religious nature of the wider South African com-
munity helped the Commission inits work. In a later chap-
ter Lwill refer divectly to the concept of ubuntu, which is
very close to religious culture and Africar valuces.

A final factor which T think assisted the Commission
enormously was the person of Archbishop Desmond Turu.
There is no doubt that the commissioners who WCre ap-
pointed had been publicly tested and tried, and each, in his
or her own way, had a contribution to make, and made it,
However, none of us was indispensable. There were other
South Africans who could have served cqually well on the
Commission. With one exception. Idon't think the Com-
mission could have survived without the presence and per-
son and leadership of Desmond Tutu. A Nobel Peace Prize
laureate and a tiveless fighter for justice in South Africa, he
was a houschold name Tong hefore he came (o the Com-
mission. He had demonstraced in his life and work an enor-
mous compassion {or the underdog. His sense of humour,
his twinkling cyes, his tiny stature, his presence rather
than his performance, meant that he was and is anicon in
South Africa. Fis choice by President Mandela wae an in-
spired onc. He assisted the Commission enormously in
every possible way ro become an instroment fo healing,
perhaps because he always saw himself and his colleagues

on the Commission as wounded healers, not hetrer than

foral

anvone clse not wiser than anyonce else. hu simply people

who had heen given ajob to do and who cared very deeply

forvictims and perpetrators alike. As Antjic Krog puts it
The processis unthinkable without Toen. Impossible.
Whatevervole others might plav, it is Tuto who is
the compass. He guides us in several ways, the most
important of which is language. Tt is he who finds
language for what is happening. And itis not the
language of statements, news reports and submis.
stons. Itis language that shoots up like fire wronght
from a vision of where we must go and from grip on
where we are now. And itis this language that drags

people along with the process.”

These, then, are the favourable conditions which as-
sisted the Commission to Jdo its work There are, more-
over, some unique features which distinguish the Sonth
African model from any other truth commission (hat has
taken phice anywhere else in the world, and we will

consider these now.

Frasamrorrean s toemphasise that the Commission was
unigue in nature and form Teis the only truth commission
which has included amnesty as part of its proceedings.
Every ather commission has happened alter, or has ye
sulted i, a genceral amnesty. When we consider the nature
of the South African amnesty provisions laterin this chap-
ters we will Took inore carcfully at the comparisons and
contrasts, but sulfice to say now that the main distine ive
featire of the South African Commission is that it in-
cluded notonty victim hearings but also amnesty hearings
This was a very ambitious undertaking, and not without
considerable risk. When the decision was first taken not o
declare a eencral amnesty, there were many who stated
that very fow people, ifany, would scek amnesty in light of
the conditions that were imposced. We ourselves as a Com.
mission never anticipated (hat we would reccive nearly

Rooo applications,
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In the words of the Promotion of National Unity and
Reconeiliation Act itself, the Commmission was charged
with firstly facilitating the granting of amnesty to persons
who malke full disclosurc of all the relevant facts relating to
acts associated with a political objective and comply with
the requirements of the Act’, and secondly ‘establishing
and making known the fate or whereabouts of vicetims and
restoring the human and civil dignity of such victims by
granting them an opportunity to relate theiv own accounts
of the violations of which they are the victims and by
recommending reparation measures in respeet of them’,
The holding in tension of these two objectives vave a
unique character (o the South African Commission.

It has already been emphasised that another distine-
tive feature of the South African Commission was the
democratic process that was (oflowed. We need not go into
detail here, except to stress that the role of civil socicty,
the churches, opposition parties, and the governnient in
drawing up the Act ensurcd maximum participation. The
scveral drafts which were freely available to any person o
organisation, the number of workshops and conferences
held throughout the country, the public hearings by the
parliamentary Portfolio Committee on Justice, and the
manner of selecting the commissioners resulted in wide-
spread participation. The fact that it was not a presidential
commission, appointed by the President, but a commis-
sion established by a democratically clected Parliament, is
also unique

Thirdly, the proceedings of the TRC, unlike the
Argentinian, Chilean, and Salvadorcan commissions. or
any others, were not held behind closed doors, but werce
open to the public. This resulted in maximum trans-
parency as well as remarkable participation by many in
South Africa and beyond her borders. We debated for a
fairly long time whether or not we should allow cameras
into the open hearings. What concerned us was that the
cameras might intimidate victims who werce alveady facing
the challenging task of relling very personal and horrifying

staries. We consulted widely and in the end made the
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decision that cameras would be permitted, but that there
would be a measure of control (0 protect victims from
abuse. The general view among the NGOs which we
consulted was that the stories the victims were coing 1o
tell were stories that the whole of South Africa needed to
hear. Thave no doubt that this was the vight decision, and
we were extremely well served by the media’s coverage of
the Commission and its hearings throughout its life. On
the whole, the media were very cooperative, and the
Commission was able to reach an agreement on und lines
for the presence of cameras at hearings. Overall, 1 think
these guidelines met the criteria required for gond
media coverage but at the same time ensured dignity and
sensitivity.

The judges serving on the Amnesty Committee were
initially adamant that they would not allow cameras in
their hearings. They were accustamed to the normal dig-
nity ol a court and felt that the cameras were a foreign
intrusion and should not be allowed. T recall vividly the
meeting Desmond Tutn and Chad with the three judges at
Bishopscourt to try to reach an agreement on this difficult
issuc. The Commiission had already made its decision. but
we fele that we had o give consideration 1o the jndges and
their concerns. We miet aver supper and we put our case as
best we could. They were quite stubborn and were not in-
clined to change their minds. What 1 think decided the
issue in the end was not the meeting of minds but the fact
that there was a very important soccer match that Tutu
wanted to watch on television, and so he finally said, “The
Commission has decided. We have listened very carcfully

to your objections, but they are overruled and now [ must

goupstairs! He padded off in his tracksuit and loft me with

three judges One of them simply put his head on the
tahle and bewailed, “This is supposed to be a democracy!”
After turther discussion, feathers were smoothed and the
judges grew a licde calmer and agreed to allow, at least on
an experimental basis, the use of cameras in (he amnesty
hearings. We never heard another word on the subject, and

cameras were used inall public hearings.
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I think what was appreciated by many, particularly in
the rural areas of the country, was the opportunity to parti-
cipate in four hours of live radio coverage every day, which,
of course, included hearing the victims spealc in their own
language without commentary. Many people in South
African can neither read nor write and depend on radio for
information. Radia penctrates even the most remote arcas
of the country, which again meant thar people who could
never get to a public hearing, who knew very little about
the finer details of the Commiission, could Hsten and could
participate in the hearimgs. There were regular features on
all SABC news bulletins. There was also a regular forty-five-
minute summary on television cach Sunday evening, pre-
sented by Max du Preez. Tribute should be paid to Du Preez
and his crew for the sensitive and professional way in
which they covered the preceding weel of TRC hearings.
This particular programme attracted one of the largest
audiences each wecek.

A further advantage of full media access to the public
hearings was the generation of film and photographs far in
excess of what has appeared in the media., This material
will hopefully be used in the proposcd archive for the bene-
fit of scholars, academics, and interested pavtics for many,
many years to come

Finally, because the Commission decided not to hold
public hearings in the majorcentres only, but travelled the
length and breadth of the country, many peaple could
attend these hearings and participate personally in the
ritual which was being played out in the work of (he
Commission.

A fourth unique feature of the South Alrican Commis-
sion was the powers granted to it by the Act. These in-
cluded search and scizure as well as subpoena powers. The
former was particularty important hecanse we knew that
long before the 1994 clection, instructions had been viven
for the destruction of documents. This would have denicd
us access to a great deal of material and we were guite sure
that certain state departments which were apposed fo

the new democrcy would attempr to destroy even more
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material oracleast confiseate it and spivit it away. We also
appreciated that many civil servants would do their best to
obstruct the Commission’s worle, The powers of search
and scizure were therefore extremely nseful and were used
on a number of occasions, particularty with regard o (he
former South African Defence Forcee.

The power of subpoena was used more as a threat than
anything clse. We rarely had to make use of i, but in the
case of PW. Botha it was of vital importance that we had
this power. As T have recounted in Chapter 6. the former
State President not only ridiculed the Commission and
dismissed it with contempt, but also made it very clear
that e would notattend any of its hearings. After thinking
long and hard, we decided to subpocna him. We scrved (he
subpoena on his lawyers, but it was dismissed out of hand.
We had no alternative then but to cite him for contempt,
and we handed the matter over to the Attorney-Genceral in
Cape Town. After careful consideration the Attorney-Gen-
eral decided to proceed against Botha, and he was (ried in a
small magistrace’s court in the town of George. Although
his appeal was upheld, the sight of the once very powerful
head of the armed forces, who had virtually held life and
death in his hands, having to APPCAT TN COUrt was a strong
reminder that no one is above the law. Without the power
of subpoena we would not have been able 1o hring so
powerful a leader to answer to the law of the Tand.

I most instances we started off by inviting people
who we thought had information that was necessary for
us to fulfil our abjectives. In the majority of cases the
people who were invited, particularly from the police and
the military agreed to attend the hearings, and those who
initially decltined and were warned about the passibility of
asubpoena very quickly changed their minds

A unique feature was the exiensive mandate
which the Conmmmission chose to adopt. Tnstead of confin.
ing itscll 1o hearing individual vietims of houman rights
violations and perpetrators applying for amnesty, the
Commission decided ro hold special hearings and inalin

tional hearines, beeanse of apartheids impact on cvery
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area of life. As has already been discussed, the major bene-
fit of following this course of action was that it gave insti-
tutions and senior people in those institutions an oppor-
tunity to account for the vole that they played in the
apartheid years, and also to point towards a new dispensa-
rion where institutions could be much more accountable
in terms of fundamental human rights.

Commenting on the Commission’s five-volume
report, Albic Sachs states,

Itis nota dry governmental report, but a passionate
memorial that resonates with the emotion of the
hearings themselves. In addition it contains a serious
reflection on how cvil hehaviour is condoned and
spreads itself and on what institutional mechanisims
and what kind of culture are necessary to prevent its

reappearance.

He adds, “That was onc of the greatest objectives of the
Commission, not simply to let the pain come out but to ex-
p]zn'n the conditions that permitted gross injustice to flour-
ish andso to ensurc that these things did not happen again ¢

Some argue that by focusing on gross human rights
violations the Commission let off the hook the heneficia-
ries of apartheid, who were able to ascribe the responsibil-
ity for the worst of these atrocitics to the police, the mili-
tary, and the liberation movements. But this is to miss the
impact of the hearings, which made it impaossible for the
beneficiaries to persist in denial. Furthermore, because
there were institutional and special hearings, many power-
ful people who complicd with apartheid could not escape
their own accountability. As Albie Sachs puts it,

Business, where were you! Business was making
money, business was cooperating directly with the
sccurity forces, supplying explosives, trucks and in-
formation. The press, where were you? There were
some brave newspapers and wonderful journalists,
but by and Lirge the press was mcistin it strocture

and fearful inits thinking, The legal profession, the
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judges, where were you? We udges, old and new, had
hard dehates in our own ranks. The strongest view
was that the judiciary had contributed substantially
to injustice hy enforcing racist laws and showing an
unacceptable lack of vigilance in the face of acensa.
tions of torture and abuse.?

In the recommendations made by the Commission to
sovernmentitis hoped that the lessons learnt from sins of
omission and commission, not only by individuals, politi-
cal parcies, and state machinery, but also by institutions,
will guide all of us into a more decent and just society.

A Tast point to stress is that after considerable discus-
ston it was decided that the Commission would make
public the names of the alleged perpetrators. This was in
strtong contrast to the Chilean and Atgentinian commis-
slons. Some names were mentioned in the Salvadorean
Commission, but those peaple were immediaiely granted
gencral amnesty by the President of that country when he
received the report. We decided that the naming of perpe-
trators, while raising the risk of denying due process, was
Huporeant in terms of accountability and acknowledge-
ment. The main point was that we gave people who were
named an opportunicy to make their own response. We fol-
lowed this procedure in (he hearings, where we stressed
that at the time of (he hearing no findings werc heing
made. Before we included names in (he final report, we
sentnotices informing people of our incention, and invited
them to respond in writing if they had any objections to
being so named.

As arreavy indicated, one of the most far-reaching
unique features of the Commission was s approach o
amnesty, and we will need to consider this in some detail

Amnesty was made possible in exchange for o,
The South Afvican model was very different from ane tha
grants gencral amnesey. Firstlv, amnestv had 1o he applicd

lovon an individual hasis; there was no blanke amunesty
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Secondly, applicants for amnesty had (o complete a pre-
scribed form, published in the Government Gazetie,
which called for very detailed information relating to the
specific human rights violations. Thirdly, applicants had
to make a ‘full disclosure” of their human rights violations
i order to qualify for ammesty. Fourthly, in most instances
applicants would appear hefore the Amnesty Commitiee,
and these hearings would be apen to the public. Fifthly,
there was a time limit set in terms of the Act. Only those
gross human vights violations commitred in the period
1960 to 1904 would be considered for amnesty. Further-
more, there was a specified period during which amnesty
applications could be made, from the time of promulgation
of the Act in December 1995 to 10 May 1907,

Only those acts which were demonstrably polifical
would qualify. These were to be judged according to strict

criteria:

Whether a particutar act, omission or offence. . is

an actassociated with a political ohjective, shall he

decided with reference to the following criteria

+ The motive of the person who committed the act,
omission or offence;

e The contextin which the act, omission or offence
took place, and in particular whether the act, omis-
sion or offence was committed in the course of or as
partofa political uprising, distirhance or event, or
inreaction theretos:

» The legal and factual nature of the act, omission o
offence, including the gravity of the act, omission
or offence;

» The object arobjective of the act, amission or of-
fence and in particular whether the act, omission
or offence was primarily directed ara political
opponent or State property or personnel or against
private property or individuals;

o Whether the act, omission or offence was commit-
tedin the exeeution of an order of ar on hehall

of orwith the approval of the organisation,
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wstitution, heration movement or body of which
the person who commitied the act was g member,
anagent ora supporter; and

» Therelationship hetween the act, omission or of
fenceand the political ohjective pusued, and in par-
ticular the directness and proximity of the velation.
shipand the proportionality of the act, omission or

offence to the objective pursued.

However, acrs commmitied for the lollowing reasons would

not qualify:

o Forpersonal gain: provided that an act, omission
arolfence by any person who acted and received
money oranything of value as an iformer of the
State ora former state, political organisation or
liberation movement, shall not be exeluded onlv on
the grounds of that person having received money
aranything of value for his o herinformation: or

o Out ol persanal malice, ill-will or spite, divecred

against the victim of the acts committed.

The provision of amnesty to perpetrators ol gross
human vights has heen and remains o souree of heated de-
bate and controversy in the international human rights
community. South Africa, despite the uniquencss of its
amnesty provisions, has not escaped this debate. Many
prominent jurists and human rights activists are ntterly
opposcd to any {orm of amnesty; this opposition arises in
the mam from the many cases of general or blanket
amnesty which have heen granced in conntries that have
moved from dictatorship to democracy. The folowing

quotes sum up the contradiction in ‘blanker ammnesty’”

Tlow canlever have peace when cvery day sk
meeting my unpunished torturer in the neighbour

hood?” —rortured ex-political prisoner, Argentina

How is reconciliation possible when les and denials
arcanstitntionalised hy the vesponsible authorices?’

e viehes activise, Chile
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‘No government can forgive, no commission can for-
give. They don’tknow my pain. Only I ean forgive and
[must know hefore Tean forgive. - widow test ying
ata TRC hearing in South Africa in 1097

Ifirst came across the general antipathy towards anImnesty
in human rights circles when T attended a conference in
Guatemalain 1oos. There were representatives from many
parts of Tatin Amerniea, and when 1 presented my paper on
the proposed South African Trath and Reconciliation Com
mission, underdining thata limiced form of amnesty was
being envisaged, there was an outery from many of thosc
present. There was Titele willingness to distinguish he-
tween one kind of ammnesty and another: all amnestics were
anathema. Although 1 was surprised at the time, [ realised
soon after that most of the sharp eriticism of amnestices
came from people who had suffered themselves or who had
worked directly with victims of human rights violations
and had scen perpetrators getting away without any pun-
ishment or prosccution, or even accountability. The fact of
the matter is that many countries in Latin America in the
last decade or more have granted amnesties (o perpetrators,
An obvious example was the granting of blanket armnesty
by General Pinochet in Chile in 1978, This was soon fol-
lowed by the Brazilian military in 1979 and the Argentinian
military in 1083, Amnesties were granted hy the civilian
government in Uruguay in 1986 and, following the report
of the United Nations Commission on the Truth for Bl
Salvador, by President Duarte in El Salvador a year later, |
share the view that general amnesties in relation to £ross
human rights violations granted by previous regimes are
unacceptable and should not be respected by the inter-
natjonal community.

While the South African amnesty maodel has been de-
scribed as the most ‘sophisticated amnesty undertaken in
modern times, if not in any time, for acts that constitute
violations of fundamental international human vighes’ 1 it
has nevertheless been the suhject of cansiderable debate:

there are those who, while TeCOgnIsing the nniqm'm'ss of
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the South African approach, still have rescrvations ahout
whether or not prosccutions would have heen the hetter
course of action. Even those who acknowledge that South
Africa made the correct decision do o with a measire of
reluctance, largely, 1 think, hecanse they are nervons that
other socicties may want to follow our example. Therelore
there is usually a strong cmphasis on the special circom
stances  which obtained in South Afvica, and it s
avpued that the South African model cannot be imposcd on
other socictios. There is meritin this argioent, but it can
be taleen ton e There may well he coantries in teansition
which could, with profic, learn hom the South African
approach.

At the same tme, it should not be overlooked 1hat
many individuals and familics who had themselves heen
victims of gross human rights violations, or who were rela-
tives of those who had undergone harrowing experiences,
expressed their unhappiness and anger at amnesty heing
granted and demanded their day in court. Their approach
was very much along the Hnes of an eye for an cve's they
argued that perpetratars shonld not he allowed to et a way
with their crimes, that justice was bhemng denied, and that
the only source of comfort to them would be to see 1 he per-
petrators in court. We have already discussed (he view of
the Biko family and others, and a number of victims who
attended amnesty hearings urged the Amnesty Commitiee
not to grant amnestv because in their view the offences
were such that the perpetrators ought o stand trial.

Inamore formal sense, there has heen a long, ongoing
debate in the international human rights community,
where the classic response to gross human rights viola-
tions is prosecution. This point is well arciculated in a
seminal article by Diane Orentlicher, entitled ‘Setrling
Accounts: The Duty to Prosccute Human Rights Viola-
tions of 4 Prior Regime’ 2 Oyentlicher arguces that states
have a duty 1o prosecute and that the international com-
munity should take action against states that refuse to do
so ltis hercontention that ammnesty cantradicts the mle of

faw and damages perceptions of justice which require (ha




A country unmasked

people be answerable for what they have done. Carlos
Nino, replying to Orentlicher’s unqualified stance, argues,
Rather than a duty to prosccute, we should think of a duty
to safeguard human rights and o prevent future violations
by state officers or other parties.” Nino concedes that there
are instances, which ought to be condemncd by inter-
nationatlaw, in which certain governments violate human
rights in a dircet and active way, but he argues that ‘The
factual context may frustrate 4 government's effort to pro-
mote the prosccution of persons responsilile for human
rights abuses except at the risk of provoking further vio-
lence and a return to nndemocratic rule,’ 1 Despite this
very important qualification to the dogmatic demand on
states to prosccute, the model followed by international
law remains that of the Nuremberg trials heid in Germany
1946, as well as the International War Crimes Tribunals
setup in The Hague to prosccute human rights violators in
the former Yugoslavia and Rwanda " 1t should he noted,
however, that these tribunals are the exception rather than
the rule, because they were appointed to address extreme
situations such as genocide. Usually the responsibility to
act has fallen on the states concerned.

There is no doubt that there are a number of advantages
to prosecutions for gross human rights violations. Firstly,
prosecution establishes the general principle of retributive
justice, that perpetrators cannot he allowed to get away
with their actions. that there is a price ro he paid, and that it
tsnot only fair hut right that accounts must be settied.

Secondly, prosccution reduces the possibility of pri-
vate revenge. It is argued that if a state does not take action
through its normal criminal justice system, then individ-
uals and groups could be tempted to take the law into their
own hands. T a faiv trial, the accused is given an opportu-
nity to defend him- orherself, to explain and cven tojust ily
his or her actions. It is no lhngm‘ aprivate matter; it is part
of the community process and part of the record and
history of that conumunity.

Thirdly, by its very nature a trial will give access to a

considerable amount of information about the crimes thai
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have been committed. This information is not merely sib-
ject to the whim of the accused or even of the prosecutor
but is subject to strict cross-examination and rules of cvi-
dence which make the information quantitatively mare
reliable.

Fourthly, prosccution can educate the populace about
the extent and definition of the violations committed.
This form of cducation could serve as part of the record
available to the general public and to an extent could be a
strong signal that those who transgress will not go un-
punished Thus, prosccutions are a guard against impunity
and the risk of future violations.

Fifthly, prosccution has the potential to grant closure
to both perpetrator and victim., When the final decision is
reached| there is a sense of relicf; the matter has been dealt
withand the victims can now get on with their lives, There
is, therefore, a return to normality and a facing up to the
consequences of the acts committed.

Al the above advantages of prosccutions must he
taken very scriously, particulatly in light of the need to re-
strict impunity. However, trials and prosecutions are not
above criticism. In the case of widespread gross human
rights violations over a long period, a critical question is,
whom do you prosccute? Even in the Nuremberg trials it
was impossible to deal with any except some of the very
top echelon of Nazi Teaders, and many escaped the net. In
the subscquent trials that were held, 85 882 cases were
brought to trial ina country where hundreds of thonsands
ol people had heen directly involved in the Holocanst (it is
worth noting that from these more than 85 000 cases. only
7000 convictions were secured).’ In more recent times,
more than 9ooo people disappeared in Argentina during
the milivary dictatorship. Tt was impossible for the crimi-
naljustice system to place everybody on trial; instead, the
state decided to prosecute only a handful of leaders of the
junta.

An cven greater problem surronnds (he attempts (o

deal with perpetrators in the former Yugoslavia Very few

ol the Taree number ol perpetrators will he proscenred
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Inevitably, arbitrary decisions have to be made. and it be-
comes impossible for even an internationat war crimes tri-
bunal to try everyone dircetly involved in ‘ethnic cleansing’
or genocide. How fair then is the process? What about those
who are not tried, and how just is the system for the few
who are put on trial? Are they the scapegoats who must
bear the sins of the many? The most relevant case is that of
Rwanda. It is estimated that over 8oo ooo people were
killed there in threc months. Thousands of people have
since heen arrested, but such was the nature of the butchery
that tool place, which was not by acrial bombing or mas-
sive instruments of war hut largely by one individual
killing another, that at the very least more than half a mil-
lion people ought to have been arrested. More than 100 ooo
people have been incarcerated in very crude and inadequate
conditions, and have been awaiting (rial for more than five
years. Tt is clearly going to be impossible to have a fair,
meaningful trial for every one of them. Thus, ironically, the
scarch for justice is shot through with injustice.

There are cynics whao argue that if one has enough
money one can get away with almost anything. It is truc
that wealthicr perpetrators have access to excellent legal
representation, and it is an extremely difficult task {or the
prosccution to produce nrcefutable evidence leading to
their conviction. Thus, in many court cases the charge is
not proven, which leaves the victim frustrated and often
ANgLY.

Ttis also a (acc chat tna criminal court it is always dif-
ficult and very often impossible to achicve accountahility
beyond that of the individual or individuals who are on
trial. In other words, it is difficule in a trial for account to
be taken of those institntions which created the climate,
and in some instances gave the orders, for haman rights
violations to take place.

Tnoa criminal trial, punishment is seen as the final
word, But in a deeply divided socicty, punishment cannot
be the final word if healing and reconciliation are (o be
achicved, hecanse the hiiman rights violations have taken

place within a particolyr context It can lw?;np‘um( that
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when abnormal situations become so constant as to make
them seemn almost normal, abnormal measures have to be
used, hecause the law on its own cannot he expected to deal
with the consequences of large-scale massacres, crimes
against humanity, genocide, ‘cthnic cleansing’, and the like.

In the last decade, an alternative to criminal trials
which has heen used in many parts of the world is what has
come to he known as a truth commission. ' While there are
wide differences hetween the various truth commissions
around the world, the main theme is the attempt to get at
the trueh of the past in relation to gross human rights vio-
lations and 1o record the findings so that they are publicly
available. 1Towever, as has heen emphasised, the South
African Truth and Reconciliation Commission is (he only
commission that has incorporaced amnesty within iis
frameworke and iCis this commission that is the locus of
our study.

The South Alvican Commission deliberately avoided
granting a general or hlanket amnesty; mstead, amnesty
was exchanged Tor truth. It is worth noting why South
Alfrica chose this route rather than prosecutions. As has al-
ready been discussed, the transition from oppression o
demaocracy was achieved not through a violent overthrow.
mg ol the state bue through negotiations hetween the state
and the liberation movements. Therelore a campromise
was incvitahle, and ane of those campromises was the pro
vision for amnesty. Judge Marvin Frankel's comment in

this regard is particularly helpfat and insttuctive:

The call to punish human rights eriminals can pre
sent complex and dgonising problemes that have no
single ovsimple solution. While the dehate over (he
Nurcmberg trials still goes on, that episode - trinls

of warcriminals of a defeated nation - was simplicity
itsclf as compared to the subile and dangerons issucs
that can divide a country when it undertakes (o
punish irs own violarars,

A nation divided during o repressive regime does

not comeine suddenty untted when the time of
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repression has passed. The human rights criminals are
fellow citizens, living alongside everyone else, and
they may he very powerful and dangerous. If the army
and the police have heen the agencics of terror, the
soldiers and the cops aren’t going to trn overnight
into paragons of respect for human rights. Their num-
bers and their expert management of deadly weapons
remain significant facts of life .. The soldiers and po-
lice may he hiding their time, waiting and conspiring
toreturn to power. They may be secking o keep or
win sympathisers in the population at Large, if they
arc treated too harshly - or if the net of punishment is
cast too widely - there may be a backlash (hat plays
mnto their hands. But their victims cannot simply
forgive and forget
These problems are not abstract gencralitics.
They describe tough realities in more than » dozen
countries. H, as we hope, more nations are freed
from regimes of terror, similar problems will
continuc to arise,
Since the situations va ry, the nature of the proh-
lems varics from place to place.1”

Itis worth referting again to the postamble to the Consti-
tution, which incorporates the agreement reached be-
tween the two major parties, the Alrican National Con-
gress and the National Party. The emphasis from the
outset was on reconciliation in order to achieve unity:

Inorder to advance such reconciliation and recon-
struction, amnesty shatl be granted in respect of acts,
omissions and offences associated with political ob-
jectives and committed in the course of the conflicts
of the past. To this end, Parliament under this Consti-
tution shall adopt alaw derermining a firm cut-off
date, which shall be a date after 8 October 1900 and
before 6 December 1093, and providing for the mecha-
nisms, criteria and procedures, including tribunals, if
any, through which such amnesty shall be dealt with

atany time after the law has heen passed,
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With this new Constitution and these comumit
ments, we, the people of South Afvica, openanew

chapter in the history of onr country.

Another important reason for offering ammnesty as part
of the TRC was the threat by the sccurity forces that they
would not defend the peacelul process of the election and
indecd would make a peaceful election impossible. Bearing
in mind that the security forces had protected the negotia-
tion process, without which the transition to democracy
would have come (o a dismal halt, it was felt that the
threat had to be taken very seriously and that amnesty
would have to be pravided for, |

There are, however, a number of other factors which
would have made prosccutions in the South Afvican con-
textvery dificult, Firstly, the very nature of apartheid was
all-pervasive, and it would have been extremely (li“i('nl‘t (o
lnow whom to prosceute and whom not to prosceute 1 all
those responsible for the policy and the implementarion of
apartheid were to he prosccuted, the numibers \.«mul‘d ]M,VC
heen in the hundreds of thousands and the criminal justice
system would have heen strained far heyond its Timits.
Sccondly, a decision would have had 1o he made about
what time span the prosecutions would cover, hecause
apartheid had been in existence for decades, 'NHH.I(H'Y, II'H,‘
resources available to the state were extremely limited in
terms of human skills, and, because the overwhelming
majority ol officers of the courts, im*}lmlm): 1\1:1;:1&(1‘;1@8
;H](i indpes, were white, prosccutions mav have resulted in
alarge number of vesignations or at least a lack of coopera-
tion. Fourthly, the eriminal justice system had relicd very
heavily on harassment and torture in arder o secire con-
victions, and the entire police force wonld need to he e

formed befare they couldd be entrusted with the responsi-
bility of maintaining due process when bringing people to
tr‘ml; Filthly, the costs of trials would have taleen resources
away from essential social developmentc The rlmn;m(? on
the fiscns for housing, cdueation, health care ob creation,

and so on meant that virtuallv all social services wonld

BTN v
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have had to be put on hold i a huge outlay were o be
expended on long and procracted trials.

Fehink ichas to heaceepted thaticis no simple maries
to obtain a conviction in a court of Taw. If there had been
trials in South Afvica theve is a strong possibility that the
majority of those accused would have heen found not
guilty becanse of a laclk of skilful prosceutors and a lack of

evidence.

Now that we have looked at the advantages and dis-
advantages of prosceution, let us consider briefl v what the
South African TRC model can and docs offer aver the bene-
fts of prosecution that have been referred to ahove. Firstly,
insofar asinformation is concerned, hath qualitatively and
quantitatively, the TRC has been able to secure informa-
tion far beyond what any trial could have elicited. The in-
formation is contextual, exploring people’s motives. The
victim hearings in particular meant that thousands of
those who had endured human rights violations could, in
theirown languages, in theivown styles, at theirown pace,
and without cross-cxamination, tell what happened (o
them. In the case of perpetrators, because amnesty was
conditional on telling the truth, full disclosure was part of
the demand. Tn the confessions offered hy those applying
foramnesty, very wide and detailed information was made
available, not only to the Amnesty Committee hut to the
whole of South Africa. because of the public nature of the
hearings. The silence was broken and at least a measure of
truth was revealed.

The Constitutional Conrt noted how the amnesty Pro-
vision would deal with the problem of getting to the truth
and dealing with the hurt of the past:

The Act secks toredress this massive problem by
encouraging these survivors and the dependents of
the tortured and the wounded, the maimed and the
dead, to unburden their gricl publicly, to veceive (he
collective recognition of a new nation that they

were wranged and crncially o help them o discover

i
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whatdidin trath happen to their Toved ones. wliere
and under what civermstances it did happen, and
who was responsible. That truth, which the vietims
of repression seek so desperately (o know, 15, in the
circumstances, much more ikely (o he fortheoming
if those responsible for such monstrons misdecds
are cncouraged to disclose the whole truth with the
meentive that they will not receive the prmishment
which they undoubtedly deserve if theyv do. Withou
that incentive there is nothing o cncotrage sach per
sons to malke the disclosures and (o reveal the trath
which persons in the positions of (he applicants so
desperately desire. With that incentive what night
unfold arc objectives fundamental to the ethos of a

new constitutional order. '8

Itis understandable that many are suspicious of any
commission labeled a ‘ruch commission” 1 has aminous,
Orwellian overtones which put people on their guard,
Antjic Krag. in herinimitable way, pis it well when she
tells of herown difficuley with the word 0 tth's

The word truth” makes me uncomfortahle. The word
‘ruth st trips the tongue. T hesitate ac the word., T
am not uscd (o using it. Fven when 1 type i, it ends
up as cither ‘curth or ‘oth’ Thave never hedded (hat
wordina poem. I prefer the word 9ie’ The moment
thelie raises its head Tsmell blood. Because it is there ..
where the truth is closest.’ 1

Despite the understandable reservation regarding the
search for truth, it is a fact that a commitment to history
involves a search for an objective truth. The Commission
therefore unapologetically set out (o try to reach a public
and official acknowledgement of what happened during
the apartheid era 1 only to counter the distorted and par-
tial recording of history in South Africa it was necessary
that there shonld he an aceurate record of (he periad ander
review Colin Bundvreminds s that “The catablishimen; of

the ohjective trath is part ol the strueele for the control of
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history. It plays a contial vole in socicty’s redefinition of
itscl 2 Bundy argucs that the provision of accurate and
authentic facts discredits the distorted version of history
provided by the previous vegime and prevents that version
from being perpetuated in school and university texthbonks
and in people’s memories. The truth that emerged in the
stories told by victims and perpetrators challenged the
myths, the lies, and the half-truths conveyed and distri-
buted at every level by the former regime. Tam unashamed
inmy beliel that, in the South African context, history has
to be rewritten and that the TRC has made a significant
contribution to this cnd. This is not to argue for one
group’s truth to be replaced by another, but rather for the
enlarging of the houndaries, a testing of differenc claims, so
thata fuller and more precise picture begins to emerge.

In its final report, the Truth and Reconciliation Com-
mussion distinguishes between four kinds of truth. The first
is objective or factual or forensic truth. The Act which
governed the work of the TRC required it o ‘Prepare a com-
prehensive report which sets out its activities and findings
based on factual and objective information and evidence
collected orreceived by it or placed at its disposal.’

This requirement operated at two levels. Firstly, the
Commission was required to make public findings on par-
ticular incidents with regard to specific peaple — concern-
ing what happencd to whom, where, when, and how, and
who was involved. Tn order (o fulfil this mandate, the
Comimission adopted an inclusive policy of verification
and corroboration to ensure that findings sere based on
accurate and factual information. The Tnvestigative Unit,
which had more than sixty trained tnvestivators ac ics dis
posal, did a ycoman task in sceking to corroborate and
verify testimonies, whether they were from victims or per-
petrators. Secondly, the Commission was responsible for
findings on contexts, causes, and patterns of violations. It
was this scarch for patterns underlying gross violations of
human rights that engaged the Commission at g very broad

and deep level.
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While the Commission, through s fvestigative
Unit,its database, and its Researeh Department, attompred
to doall of the above with the highest degree of efficiency
possible, there were always limits in the search (or trath
and even in truth-telling. While 1 (hink Michacl Tpnatieff
underestimates the influence and impact of some trnth

commissions, nevertheless his comments are salutary:

Al that a truth commission can achicve is (o reduce
the number of Ties that can be cireulated unchal-
lengedin public discourse. Tn Argentina,ils work
has made it impossible (o claim, for example, that
the milicary did not throw half-dead vietims in the
sea from helicopters. In Chile, it is no longer permis-
sible to assertin public that the Pinocher regime

did not dispateh thousands of entirely innocent
people.?!

Iefollows thatin the South African context it is no longer
possible for so many people to claim that ‘they did not
know’ It has hecome impossible to deny that the practice
of torture by the state security forces was not systematic
and widespread, to claim that only a few ‘rotten cggs’ or
Dadapples” commited gross violations of human rights. It
is also impossible (o claim any longer that the accounts of
gross human rights violations in ANC camps are moerely
the consequence of state disinformation.

Thesccond kind of truth is personal ornarracive truch.,
Through the telling of their own stories, both victims and
perpetrators have given meaning to their multi-lavered ex-
periences of the South African story Through the media
these personal truths have heen communicared to the
broader public. Oral tradition has heen a central feature of
the Commission’s process. Explicic in the Act is an af(ir-
mation of the healing potential of truth-telling. One of (he
objectives of the TRC was to ‘restore the human and civil
dignity of victims by granting them an Opportunity to re
late theiv own accounts of the violations of which they
were the viciims'
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It s important to underline that the stories we lis-
tened o didn’tcome tous as arguments’ orclaims as i ina
court of law. They were often heart-wrenching, conveying
unique insights into the pain ol our past. To listen to one
man relate how his wifc and baby were crucelly murdered is
much more powcerful and moving than statistics which de-
scribe a massacre involving many victims. The conflict of
the past is no longer a question of numbers and incidents;,
the human face has shown itsell, and the horror of murder
and torture is painfully real.

By facilitating the telling of ‘stories’. the TRC not only
helped uncover the existing facts about past abuses but
assisted in the creation of ‘narrative truth’ = the personal
story told by a witness. This enabled the Commission to
contribute to the process of reconciliation by ensuring that
the silence shrouding individual subjective experiences
had at last heen broken, by ‘restoring memory and human.
ity 22 A great deal of this material has been recorded in the
Commission’s report, but together with the report must he
scen the transcripts of the hearings, individual statements,
a mountain of press clippings, and video material. This
material will be an indispensable resource for historians
and other academics and rescarchers for years (o come

The third kind of truth is social or ‘dialogical” truth
Albie Sachs, cven before the Commission began its work,
talked about ‘microscope truth” and ‘diatogical truth’ “The
first is factual and verifiable and can be documented and
proved. Dialogical truth, onthe other hand, is social truth,
truth of experience that is established through interaction,
discussion and dehate."??

People fram all walls of Hife were involved in the TRC

process, including the faith community, the former South
African Defence Force, NGOs, the media, the Jegal and
health scctors, and political parties — and obviously the
wider South Afvican population through the media and
public scrutiny. What Tam emphasising heve is that almost
as tmportant as the process of establishing the cruth was

the process of acquiring it The process of dialogue
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involved transparency, democracy, and participation as
the bagis ol affirming human dignity and integrity.

Finally, the fourth kind of truth is healing and restora-
tive truth. The Act required the TRC (o look hack to the
past and to fook to the future. The truth which the Com.
mission was required to establish had (o contribute to the
reparation of the damage inflicted in the past and to the
prevention of it ever happening again in the future. But for
healing to be a possibility, knowledge in itself is not
enough. Knowledge must be accompanicd by acknow-
ledgement, an acceptance of accountability, To acknow
ledge publicly that thousands of South Africans have paid a
very high price for the attainment of demaocraey affirms
the human dignity of the victims and survivors and is an
integral part of the healing of the South African society.

Iesummary, one of the major advantages of a (ruth
commission committed to discovering the truth is that it
mvolves what could he termed inclusive truh- tetling. The
TRE hadaspecific and limiced mandate, hat s attempt o
help restore the moral order must be seen in (e context of
social and cconomic transformation. These are twao sides
of asingle coin. N ath-telling is a critical part of this trans-
formation which challenges myths, hall-truths, denials,
and Ties, Tt was when listening to ordinary people relating
their experiences under apartheid that one was able 1o
understand the magnitude and horror of a system which
damaged and desoroyed so many over so long a period. Tt
alsoreminded the Commission forcibly of the maldistribu-
tion of asscts and the legacy of oppression which makes
transformation so difficult. Therefore the work of the
Commission was not a one-off cvent, a kind of cure-all.
The process has only started and has to continue, and the
public and private secetors have to accept leadership in this
regard. In particular. those who benefited from the Tang
years of discrimination and mequity have a particular
responsibilicy.

This means that dealing creatively and honestly with

the past dsn’t a4 question of Baving the blame on (he
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military, the police, the politicians, the liberation move
ments, butalso on the beneficiaries of apartheid, who were
largely white. In searching for the truth, political account-
ability is important, but apartheid could never have sur
vived without being buttressed by those who benefited

fromit.

There are several other differences between a trial and a
rruth commission. The first concerns the quality and
quantity of information and access to the trath, Tnan arti-
clein Africa News, Babu Avindo makes a contrast between
the International War Crimes Tribunal for Rwanda held in
Arusha, Tanzania, and the Truth and Reconciliation Com.
mission in South Afvica. He observes that in the Trihunal
witnesses were brought into a foreign world where lepal
representatives were dressed in Western attire, and the
proceedings were formal and followed the tradition, both
in procedure and in dress, of a court of law. Tle contrasts
this to the South African Commission, where withesses
were embraced and supported throughour (he procecdings,
where there was time and space to ‘weep and lamen( 2
Ayindo also observes that the witnesses at the Tribunal
scemed to be on trial rather than telling their stories. The
stories had to be consistent with what they had told the
mvestigators. The witnesses had to restrict themselves to
what they had scen and heard and not describe what they
had felt. There was little opportunity for them o cmbark
onajourney of recovery. The witnesses desperately necded
to know why their loved ones had heen maimed or killed.
Answers to such auestions. which are vital in the healing
process, are not what a tribunal or a court of law deals with.
Avindoargues further that while he has a respect for history
he believes that a {ixation on the past will not foster a
healthy future for Rwanda 1o his view, the Tribunal stub-
bornly focused on the past. The South Afvican TRC, he
writes, seemed more focnsed on the future ‘so that the dark
history lluminates the presenc and guides the fucure’. He
concludes that the TR despite its appavent Laclk of 4 com-

prehensive recovery programime for apartheid victims and
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its occasional theatrics, ‘serves as 0 more assured path for
the restoration of relationships and (he peace of posterity’ 28

Secondly, the point was made carlier that a henefit of
prosccution is to limic the Tikelihood of revenge being
taken by victims in the absence of state action. This may
well he trae, bur the same advantage could be attributed o
a truth commission which performs its worl in public so
that victims can at least sce that the truth s heing saonght
and inmany instances told, and that a measure of account -
ability is realised. 1t is noteworthy that there was not 4
single casc of venecance taken hy any victim or Inmily of o
victim inresponse to the grotesque stories told hy security
force members and other perpetrators. As faras L am aware,
no perpetrators reccived even a threatening telephone call
alter giving public evidence of killing or tortin iy people.
Although we had 2 witess protection programme. there
was never any serious threat to those who received such
protection. Furthermore, the public shaming of the perpe-
trators was at least as clfective in this regard as conviction
ta crininal trial 1o was no casy thing for perpetrators to
describe theiv evil deeds with family, fricads, and socicty
looking on.

Thivdly, as has already been mentioned, in a trial the
accused participates, detailing the violations and some
times evenjustifying them. A truch commission, however,
alfords an opportunity not only for perpetrators but also for
victims to tell theirown stories. Ina court case this is very
often through the mouth of the legal representative, and
indeed in many instances even those on trial Jo not have (o
take the witness stand themselves to account for the
charges against them. Ina trath commission e applica-
tion is completed by the person seeking amnesty, and the
applicant faces the Amnesty Committee in public and can
he cross-cxamined hy legal representatives of the vietime
and by the victims themselves. Therefore, victims and per-
petrators appear together in a truth commission. This is o
ritnal if you like, plaved our with all the actors presentand
speaking for themselves, and can be part of the healing

Process.
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Fourthly, in terms of upholding, crforcing, and
strengthening the rule of Taw, in amnesty hearings the
emphasis is not only on obtaining knowledge but also on
acknowledgement. This is at the very heart of the appli-
cant’s story, While the applicant may argue that he or she
was under orders, he or she describes the events as a partic-
ipant in the atrocitics committed. He or she aceepts ac-
countability. Rut his or heractions arc also put in context.
The applicant very often deserihes the training he or she
received as a soldier oras a member of the police force, the
orders that were given, the chain of command, the process
whicl involved the violations of human rights. Therefore
the rule of law is strengthened in an amnesty hearing, as it
1sinatrial.

Fifthly, T would suggest that a truth commission is
more able and better equipped to provide education for the
general public about himan vights than isa conrt of law or a
tribunal. Tn South Africa the amnesty hearings were open,
and were made available to the general public through the
media. A fve-volume report outlining the TRC's findings
was presented to President Mandela and to Parliament and
is frecly available (o all. This report contains not only the
information that was gathered but also a large number of
recommendations. A key recommendation is thar the re-
port should he made available to the general public not
merely in its final form but also through paraphrasing, edit-
ing, through video and audio cassettes, to schools and ter-
tiary institutions, non-governmental organisations and
churches, workshops and conferences. Built into the South
African madcel is a process of education which far exceeds
that of a war crimes tribunal or a normal trial. The life and
legacy of the Commission are geaved towards cducation of
the general populace.

Sixthly, a truth commission is lav hetter able to ensure
reparation and rehabilitation for victims. The Act govern-
ing the South African Truth and Reconciliation Commis-
sion required that a special reparation committee had to
devise a policy of veparation and rehabilitation and to

make it available to Parliamoent for o final decision. It
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should be stressed, however, that reparation and cven 1e-
habilitation can begin to take place only when the silence
is broken and people are empowered 1o tell their awn
stories for the very fivst time. This is probably the greatest
reparation and rehabilitation anyone can be offered. The
Reparation and Rehabilitation Committee worked out an
claborate and extensive programme, details of which can
he found in the final veport .26

Seventhly, the holding of trials certainly can and does
actas a powerlul deterrent. But a truth commission of the
South African model allows (or (he disclosure of names,
which is rare among truth commissions and certainly re-
minds its very wide andience of the conscquences of not
applying for amnesty. In other words, amncesty has a short
shell Tife, There was an end date and if people had not ap-
plicd by that time they could not qualify for amnesty. This
resulted in a cortain urgency. Furthermore, the Commis-
sion recommended inits report that thase who had not
applicd for ammesty and who were strongly suspected
of committing human vights violations ought to he
pr()sccutcd.

Finally, whata truth commission can do, and what the
South African Commission certainly attempred o do,is to
seck not only knowledge, acknowledeement. and acconnt-
ahility, but also restoration. One of the primary motiva-
tions for and objectives of the Commission was to bring
about a measure of healing to a very deeply divided society
inwhich manvcitizens have been severely hurt. The search
for reconciliation and restoration is in my view an integral
partof coming to terms with the past It is not enough aim-
ply to punish perpetrators. Not only is broader reconcilia-
tion and restoration necessary and morally right, but it also
places the focus not so much on the past but on the present
and the future. We come to terms with the past not to point
a finger or to engage in a witch hunt but o hring about
accountability and to try to restore a community which for
scores of years has heen broken. The South African Truth
and Reconciliation Commission unashamedly sought to

advance the process of reconciliation, despite all the



(=

A country unmasked

problems inherent in that task. The act of amnesty involves
pardoning offences, hringing the perpetrator hack into
society, and helping to rescore to vietim and perpetrator the
dignity which both have lost Tn this regard a truth commis-
sion, especially in (he South African COntext, was not
‘sccond best’. As Aryeh Neier, president of the Open
Society Institute in New York, puts it,

Indeed, in the specific circimstances of South Africa,
itis not easy to quarrcl with Archbishop Tutu when he
contends that the Truth and Reconciliation Commis.
sion process of providing amnesty in exchange for ac-
knowledgement and full disclosure, with prosecution
as an alternative for those who do not acknowledge
and disclose, served the country better than a process

that would have relicd solely on prosecutions.?”

The question of reconciliation will he dealt with in o lacer
chapter, but suffice tomake the point that a truth commis.
sion has a greater potential for achicving this than prosecu-
tion and trials.

Even in the case of genocide or ‘ethnic cleansing’,
where punishmentis necessitated by the very nature of the
crimes committed, there ought to be scope {or additional
strategics so that we do not rely only on trials and tri-
bunals. Certainly we must take very scriously the gravity
and extent of the violations, and accountability is de-
manded. But that is not the last word Tn a deeply divided
society like Bosnia, for example, perhaps there should not
only be the War Crimes Tribunal in The Flague, but con-
sideration should be given (o a form of truth commission
which would not include amnesty but would create an op-
portunity to stake out a common truth where truth is in
dispute. Attempts could also be made to bridee the wide
cleavages which exist between Serbs, Croa ts, and Muslims
in that region. Certainly the War Crimies Tribunal on its
own will not achieve this and may even exacerbate exist
ing hostilities between opposing groups. Serious consider-
aton should be given by the internationsl community,

and above all by the people of Bosnia themselves. to (he
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introducrion of additional mechanisms to bring abont a
mceasure of unity and healing in that country.

The same could be said of Rwanda, which remains at
great visk, not only becanse of the instability of Rarundi
and the Democratic Republic of Congo, but also hecause of
continuing internal strife and Tviction. Trials on (heir own
will not bring about a restored society, and the possibility
of a truth and veconciliation commission should not be
ruled out.

The South African Commission, with its ammnesty
provisions, mcets international obligations in o numher of
important respects. It has consistently songht (o establish
truth not only about victims but also about perpetrators. 1
has stressed the need for the development of a human
rights culture and has made a number of recommendations
inorder to try to bring that ahout. A comprehensive policy
of teparation is now before Parliament and awaits imple.
mentation. The emphasis in the amnesty process has heen
on full disclosure, and the very fact that some applicants
have been denied amnesty strengthens the integrity of the
amnesty process. ft can bhe argued very persuasively that
the Commission prevented further violence, and this is a
major international obligation.

The decision against amnesia on the one hand and
trials on the other was not merely a choice by one particular
party or group but arose from a very careful parliamentary
process and involved all the major political parties. The
nature of aparctheid crimes was so exereme and SO pervasive
thatit would have been impossible (o draw a line as ta who
should be prosecuted and who shonld not. Finally, the em-
phasis is not merely on the past but very much on secking
reconciliation and healing in the new dispensation.

s clear that South Africa did not transgress any of
the demands of international law, as embodicd in the
Geneva Conventions, Tis true that the Conventions refor
to ‘grave breaches” which constitute war crimes for which
states have a duty o prosecute. 1t is also a fact that South
Alrica signed the Geneva Conventions in o8 But the

Conventions apply only (o international contlicis, and
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there 1s no obligation for states (o prosecute  these
‘breaches’” when no international conflict exists.

Many commentators have described the  South
African conflict as a low-level civil war or as an ‘un.
declared war’. But neither the state nor the ANC ever for-
mally described the conflict as a state of war.

[n-an unpublished MA dissertation, Cherry Annette
Hill refers to Article 1{a) of the First Protocol of the Geneva
Conventions, which ‘recognises the struggles of national
liberation movements or specifics that they are to be con-
sidered subject to the international laws of armed con-
flict’® But any technical obligation upon South Africa to
prosecute those guilty of gross human rights violations
falls away as far as the period of the TRC is concerned, be-
causc South Africa signed the additional Protocol of the
Geneva Conventions only in 1995,

Ttis my view, therefore, that the South African deci-
sion not to prosccute docs not in any respect put it in
breach of international law. It should be borne in mind,
however, that although South Africa said no to prosecu-
tious it also said no to anmnesia, and the TRC, through its
public hearings, its findings, and its final report, went be-
yvond the accumulation of knowledge to acknowledgement
and accountability of human rights violations which had
so grievously harmed the majority of South Africans,

Itis very important to hear in mind the Commission’s
determination to avoid impunity. In Volume s of our re-
port, we emphasise the need for accountability in the fol-

lowing terms:

Where amnesty has not been sought or has been
denied, prosecution should he considered where
evidence exists that an individual has commitred a
gross human rights violation. In this regard, the
Commission will make available to che appropriate
authorities information in its possession concerning
serious allegations against individuals [excluding

privileged information such as that contained in
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amnesty applications]. Consideration must he glven
totmposing a tinre limit on such prosceutions.

Attorneys-General must pay rigorous attention to
the prosecution of members of the Sonuth African
Police Service (SAPS) who are found to have assaulted,
rortured and/or killed persons in their eare,

M order to avoid a culture of impunity and to en-
trench the rule of law, the granting of general amnesty
m whatever guise should be resisted 2°
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