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¥ CHAPTER SIX

The Hague

HL IS NOT A MAN of great imporiance. Fle is neither a president nor

a general, nor, by all accounts, a person with great political aspirations

or indeed any particular ambition. Dusan Tadjc is short, with small eyes,
visibly nervous, and subducd. On May 7, 1996, Tadic had the dubious
distinction of becoming the first accused war criminal i the gleaming
new dock at the UN international criminal twibunal for the former Yugo-
slavia (ICTY), in The Hague. He is surrounded by four UN guards, in
baby-blue uniforms; they do not look very tough, but ncither does he,

Sull, if the charges against him arc e, he is at least an unusually cruel .

person: he is accused of killing, mutilating, and beating Bosnian Muslim
detainees in 1999 at the Bosnian Serb-run concentration cam ps of Omar-
ska and Keraterm. There were rape charges, too, but they were dropped
because a witness was afraid (o testify.

Tadic doesn’t take many notes, and is often visibly bored as the tial
drags on. When an expert witness gives a history lecture that starts in the
fourth century, Tadic's carphones are off by the 1910s. He has a vain way

of bmshing his hair back with thick [ingers. But there are subtle signs of

strain. On those rare moments when he glances at the gallery to sce the
press and international dignitaries and dissolute Dutch schoolchildren
on a grim field trip, all these people here to watch him in (he dock, he
quickly averts his gaze. They stare at him through the bulletproof glass
thatencloses the courtroom; he stares away [ixedly. Sometimes his eyelids
f]u(lcr,‘in erratic twitchy blinks, and he rubs his eyes and pulfs out his
checks as if trying (o comp()‘sc himsell.

The tribunal, sorely in need ol good publicity, has flacked Tadic’s uial
as the opening of the first international swar crimes trial since Nuremberg
and To‘;kyo. The Nuremberg comparison is inevitable, but it is not a flat-
tering one. Goring, Ribbentrop, and Jodl were the most powerlul surviv-
ing men in Nazi Germany; Tadic is only a savage pawn i the Bosnian
Serb fQ1’CCs. The Nazis stood their trial soon after the war ended; Tadic
went on trial more than three years after the establishment of the wibu-
nal in 11993‘ The leading Allied staff at Nuremberg were ar the rank of
attorney general or Supreme Court justice; the stalf here, with perhaps

206

THE HHAGUE

two exceptions, are at best middle management. The Nazis were appre-
hended by victorious Allied armies at the end of the Allied crusade to
liberate Europe; Tadic is in custody only because he had the bad luck to
get arrested in 1994 by German police in Munich. As Tadic stood his
wial, all of the more serious indicted figures—Radovan Karadzic, Ratko
Mladic, and fGfty-four more-—were at large, as Western leaders refused to
order the tens of thousands of NATO troops policing Bosnia’s peace (o
arrest them. ‘

Throughout the lands that had been Tito's Yugoslavia, indicted war
criminals were in positions of power and comfort, intimidating their
former victims with impunity. And never mind about Slobodan Milosevic
or Franjo Tudjman, who had so far escaped indictment. (Milosevic was
finally indicted in 1999; Tudjman was still publicly unindicted when
he died in December 1999.) Historical comparisons only drove home
how tokenistic the event was. As an official in the prosecutor’s office
had said, “The idea that because some thug who was a café owner has
been indicted, that justice has been done—nothing could be further
from the truth.”

[t was fitting that the tribunal’s first trial was a token gesture. After all,
the establishment of the Hague tribunal was an act of tokenism by the
world community, which was largely unwilling to intervene in ex-Yugosla-
via but did not mind creating an institution that would give the appearance
of mioral concern. The world would prosecute the crimes that it would
not prevent. The wribunal was built to flounder.

At first, it did not disappoint. It staggered from one crisis to another:
lack of funding; lack of intelligence cooperation from the great powers;
Jack ol staff; threats of amnesties; inability to do investigations; inability
to deter war criminals as the wars raged on in Bosnia; and, after the
1995 Dayton accords brought peace and sixty thousand NATO soldiers to
Josnia, a refusal by NATO to arrest the suspects indicted by the tribunal.

Above all, Western war crimes policy in ex-Yugoslavia has been driven
by the desire to protect Western soldiers, not Bosnian civilians. Leaders
like Bill Clinton and John Major, so solicitous of their own woops, showed
an extraordinary ability to shrug off Bosnia’s destruction. There were
moments when Western public opinion secemed temporarily engaged,
horrified by the images of concentration camps like Omarska in 1992,
or by reports of mass rape, or by the televised carnage of both Sarajevo
market massacres. Some influential constituencies did their best to push
intervention, including some feminists (shocked by the use of rape as a
weapon of ethnic war), many ethnic and religious leaders, and human
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rights activists. But for the most part, publ
racies was not outraged enough at ¢l
kind of overwhelming pressure that

World War I and World War II to se
own citizens.

ic opinion in the major democ-
1e slaughter in Bosnia to apply the
pushed liberal governments after
ckvengeance for crimes against their
Without that kind of outrage, the tribunal could merely point out
blame. International human rights groups and the press, often the n‘ibu-'
nal’s best advocates, nudged the process along—a crucial role |

» , but no
substitute for state power. The

legalisto sevien m b Omd.ﬂbe»sghope was a handful of angry and

: S als, foremost among them Madeleine Al
bright, America’s UN ambassador and later secretary of state, and Robin
Co?}<, British foreign secretary under Tony Blair, U.udCr their pr‘(‘s;sure
N{\IO in July 1997 started making a number of arrest 1aids molsth‘/ OE
xmvd—level war crimes suspects. Pro(CcLing NATO soldiers rcnm’ins (1‘16/{0 D
priority—whether they were British and French UN peacckeepers mcml-
bers of NATO's [orce in Bosnia afier Dayton, or NATO pilots bo)mbin
SCI’b targets from a lofty altitude in (he Kosovo war. Even NATO's arresg
‘m Bosnia have been scrupulously designed to avoid W(:stem‘ camalu'(.w
mn total, one British soldier has been wounded in such raids sol f;kui With.
?l 11@«7 and forceful NATO mission in Kosovo, and with Milosevic ﬁnwll /
mdicted and Tudjman dead, the prospects seem brighter. Sull, ei;;hT
year he discc and live years
after genocide mdictments, Karadzic and Mladic remain ar |
if they are finally caught, the overall story of The H ‘
dispiriting one.

years after the discovery ol concentration camps in Bosnia
,

arge. Even
ague will be Iargely a

CREATING TuE TRIR UNAL

Ustashas and Chetniks

In 19191, disimcgraling Yugoslavia was o country that had failed to come
to terms with its own brutal past. ,During World War I, the fascis 4
pen‘d{em State of Croatia (NNDH) committed unspeakable atrocities
against Serbs and Jews. This Nazi quisling state, led by Ante P |
laun(jhcd alocally unprecedented wave of ethnjc slaughter in 194

1 T
ng ‘ ) | | Tmi-
tal,mg lvhen Nazi allics, the Ustashas—as the Croatian (ascists were
known—set up concentr

t Inde-
avelic,

‘ ' ation camps for their campaign of ethnic killing,
111c1u§lmg the notorious Jascuovac camp.? L
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The Ustasha state was finally destroyed in May 1945, just after Nazi
Germany suwrrendered. But the memories of the Ustasha slaughter
locked Serbs and Croats in mutual suspicion. For Serbs, the terrors of

Jasenovac were fresh. Some of the fiercest opposition to the Ustasha re-

gime bad comie from the Serb monarchist Chetniks, led by Draza Mihai-
lovic, which were increasingly chauvinist in their call for Serb rights.
Many Croats feared that thg Chetniks would take revenge for the Ustasha
atrocities.” In Bosnia, while Muslims fought on all sides, some Muslims
had backea the ruling Ustasha, and their atrocitics prompted Chetnik
reprisals in 1942 and 1943."

Tito's communist regime swept all of this grim history under the rug.’
His Partisans, unlike Mihailovic’s Chetniks, had preferred to make multi-
cthnic appeals to all Yugoslavs to resist fascism.® After the Ustasha state
fell, Tito's victorious Partisans executed at least 20,000 and perhaps
40,000 people who had already surrendered, mostly Croats.” Tito (born
Josip Broz) prelerred to execute Ustasha war criminals on the spot, fear-
ing that the spectacle of war crimes trials would only ignite anti-Croat
rage among Serbs.® The Yugoslav communists presented all of Yugosla-
via's nationalities as equal: no one nation was to be singled out for the
wartime massacres or fur collaborating with the Nazis, even'though this
flew in the face of facts.” Chetniks and Ustashas were put on the sane
moral plane.'” In 1946, Tito turned on Mihailovic, staging a show trial
for the Chetnik leader, whose [orces had committed atrocities against
Muslims in Sandzak and eastern Bosnia."

The memories lingered. In the late 1980s and early 1990s, as Tito’s
Yugoslavia splintered, the history of the Ustasha era made easy ammuni-
tion for nationalists. Milosevic, rising to power in Serbia, whipped up
ethnic hatred with speeches about the battle of Kosovo Polje in 1389,
but he could more credibly scare Serbs by reminding them of the Ustash-
as. Franjo Tudjman, Croatia’s nationalist president, was known for trying
to downplay the number of deaths at Jasenovac, and revived the old fas-
cist checkerboard sahovnicashield as the syrabol of Croatia.” Nationalists

in Serbia were quick to equate Tudjiman’s Croatia with Pavelic’s.” Espe-
apart of Croatia with a substantial Serb population,

cially in the Krajina
which would prove the flashpoint {or the wars of Yugoslavia’s disintegra-
ton—it was all too easy for Serl nationalists to argue that an-indepen-
dent Croatia would once again prove genocidal toward Serbs, that 199]
would be aveplay of 1941." It was not until 1999 that Dinko Sakic, Jaseno-
vac's IC(;)mmanclzmt, hiding out in Argentina, would be tried and con-

victed i Croatia.
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From the Gulf to the Balkans
As Yugoslavia fell apart in 1991, the
o ) . ' .
1 Western minds, oo, because of the Gulf War. President George Bush

and Margaret T 1 i i
dl largaret Thatcher, the Brigsh prune minister, both called for a spei

ctal UN tribunal for Iraqi war criminals.'s In October 1990 Bush, with

the image of Iraqi despot Saddam Hussein as Hid

: : ' erin mind, had twice
threatened Saddam with another Nurcmbcrg i ’ ;

Bush’s determination faded during the course of the crisis
but the idea lingered. As Milosevic étokcd Serb nationjlis;x{
spr(‘?zld throughout the Balkans. First came Serbia's 1991(amc)ks on Slo!
Yema and Croatia as theyseceded from Yugoslavia—the la(t(;r( wa‘r i . lk (lj
ing the sh(—tlling of Dubrovnik and the sack of Vukovar, (l'h/(—‘ i

: first major
crimes of tliese ware 17 7. st major;
Fthese wars."” This was followed by the Serb onslaught in Bosnia.

‘ 5 a,

with d?\fastating “ethnic clezmsing” ol Bosnia’s Muslims and Croats. Serb
paramilitary groups and the Bosnian Serb Army impris >3 o e
dered local Bosnian leaders, and drove ' Gt
with widespread murder and raj

and war,
violence

and mur-
non-Serbs out of their villages,’
pe. Western gover nts had 2 good
seuse of the brutal violence against civilians, ;ui’d ;;Tlizcltilll:i:j {:I gOOd‘
1’efugec.s: 1.1 million by the middie of July 1992, By (h(—:\ rin‘]c‘gtl ~OW'O‘f
enfied in 1995, some 200,000 Bosnians l\md been killcd. B wa[‘

‘Lar]y in the war, Bush made it clear how low Bosnia .r'u‘ ked:
think anybody suggests thatif there is a thete ot
here b1 there that the United St
movement there w

' “I don’t
hiccup here or there or n conflict
ales is going to send troops.”" What
25 — .
e as would come from pressure from public opinion
- . . . ’
o Y tiie press and human rights activists, In July 1992, Hum
atch, : i i ian i i s 1
e ,; prominent group in an mternational human rigl
I ! N
at had come of age since l\'nrcmbcrg, called for an imck
nal to punish the perpetrators

an Rights
1S movement
! mational tribu-
o war crimes and genocide. !

o to b , . nd genocide.” On July 19
cwsday's Roy Gutman published the first articl erb.

. . e about Bosnis erh-
run concerntration camyj o e

S ra 28, giving the first mention of names that would
ome notorious: Omarska, Keraterm, Tmopol'

' | ¢, and Manjaca. B
nian Sérb leader R; arada ; o e Aov
an serb leader Radovan Karadzic denied that his forces were operaling

concer) I..I"d(,IOIl camps. On August 6, Penny Marshall of ITN ook Kars Izi
u.p on 1115 rash offer to let journalists visit Omarska, and vbmmcd :d( i
E;C]t;em; "alxt);”Il‘)IclILliz world of emaciated Bosni:m prisv(;‘nellé \l’)chiud
bed wire. ™ “It looked like the Holocaust ™ <o - Iminis
tration official. “Nobody prelcndelc?lxift"lEl'ljuxs(j\}v‘,s”d o B i
‘ It was only aflter such mages that the UN Security Council took (]
first tcx‘1 ative step toward creating a tribunal, Oy ()c(<>l$c'1' (; wl;il (

n'lling

e
e the
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killing continued apace in Bosnia, the Security Council unanimously
voted to establish a “commission of experts” to gather evidence of war
crimes in the former Yugoslavia.? Although France and Britain were not
bold enough to vote against the resolution, they from the first saw the
issue of war criminals as a potential impediment to making peace in ex-
Yugoslavia, binding the hands of policymakers who might have to cut
deals with criminal leaders. The UN bureaucracy in the office of legal
affairs, and in particular Ralph Zacklin, a Briton, was also obstructionist,
according to commission and tribunal staffers.

The commission was set up to go slow, stuffed with academic “old fo-
geys,” as one commissioner put it. The chair, Frits Kalshoven, was an
elderly retired law professor at Leiden, in Holland, who admitted he did
not know why he had been picked. He was the only full-time member of
the commnission, which met infrequently and lacked the staff to carry out
investigations. One commission member complained that the body was
“a low-budget scapegoat.” Kalshoven, as Newsday's Gutman reported, was
told by “authoritative persons” at the UN not to investigate Milosevic or
Karadzic.?

Cherif Bassiouni, an Egyptian-American law professor at DePaul Uni-
versity who was on the commission, described Kalshoven as an “indoor
scholar,” and started pushing hard to make something of the cominis-
sion. As time went on, Bassiouni-—a human rights true believer—accu-
mulated an impressive list of grudges against the UN bureaucracy, blam-
ing France and DBritain, with particular scorn for Zacklin as the
instrument of obsteuctionism. Bassiouni raised $1.4 million from the
MacArthur and Soros foundations (the latter led by a sympathetic Aryeh
Neier), dwarfing the UN budget of $900,000. He stockpiled 65,000 pages
of documentation, 300 hours of videotape, and a CD-ROM database.
The commission had reports of 900 prison camps, about 90 paramilitary

groups (mostly Serb, with ties alleged to the Yugoslav National Army and
Serbia’s Ministry of the Interior), 1,600 reports of rape, and 150 mass
graves.

“It’s never blatant,” Bassiouni said of UN and European obstruction-
s, “unless you know how the system works.” France, he says, turned
over almost no cvidence other than published reports to the Security
Council. According to Bassiouni, when Holland offered $300,000 for
travel expenses in May 1993, it took seven months for the UN to accept
the money, after Bassiouni got senior Dutch officials to complain to UN

officials.
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In August 1993, Kalshoven resigned, leaving the commission officially
in Bassiouni's hands. By then, even Kalshoven was publicly complaining
about British and French foot-dragging. Britain had not given either
money or manpower, he said. When Kalshoven asked Dritain to provide
combat engineers for a mass grave excavation at Ovcara, outside Vukovar,
Britain never bothered to respond. “Britain hasn’t done anything for
us—nothing at all,” Kalshoven complained. “At a practical level we
haven’t received any help in particular from France and the U.K.,” he
said in December 1993. “If they didn’t want us to participate actively,
they shouldn’t have voted for us.”® [n April 1994, Bassiouni says, the UN
burcaucracy shut down the commission, over Bassiouni’s loud com-

BULGARIA

ROMANTIA

S i
¢ : . 3 . ~ : WYL
i ‘ plaints that only the Security Council should be able to do that.* “Things
& : did not start as a conspiracy,” Bassiouni says. “But it wound up with all
< ! . . ,
» the characteristics of a conspiracy.”
<
]
> ]
< e .
D i Absent at the Creation
g ‘ S . o
7 “If there's no international will to stop the killing,” said a frustrated UN
=} . . : @ )
- Security Council ambassador in July 1993, “I don’t see how there can be

will to have a tribunal.” By the end of 1992, Serb forces had conquered
70 percent ol Bosnia, and the great powers were still refusing to stop
them. “T'he administration’s initial impulse was to cover it up,” says War-
ren Zimmermann, Bush’s ambassador to Yugoslavia, of the atrocities.
Muhamed Sacirbey, Bosnia's UN ambassador, recalls that proposals for
a tribunal were “all intended to defuse the call for military action then,”
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postponing intervention now by promising justice later.

America’s position at first was (o talk big and carry no stick. “I know
of no instance where the violence was targeted by the Bush aaministra-
tion as war crimes,” says David Gompert, then the National Security
Council staffer on Eurasia. “That would be awkward [or our policy.” After
months of studied disinterest from tlie Bush administration about the
Balkan “hiccup,” on December 16, 1992, Lawrence Fagleburger, Bush's
secretary of state and a former ambassador to Yugoslavia, gave a dramatic
speech at the Geneva peace talks. Fagleburger invoked “a moral and
historical obligation not to stand back a second time in this century while
a people faces obliteration.” He specifically called for charges against
Milosevic, Karadzic, and Bosnian Serb /\.J'my chiel Ratko Mladic for
“crimes agaiust humanity,” as well as lower-level figures like the notorious
Serb paramilitary leaders Vojislav Sesclj and Zeljko Raznatovic (Arkan),
and a Serb soldier named Borislav Herak who had confessed killing
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scores of Bosuians to a Bosnian court.” There was “deacl silenice”™ in the

room, Eaglcburgcr recalled, and David Owen, the European Union's
mediator, “made it clear he constdered my remarks unhelpful,”%
This sounded unpressive, and, relative (o other Western reaction to

Jatem 3 . 5] . N\ .. .
date, itwas. But the speech came a month after Bush had lost (he presi-

dential election o Bill Clinton, so no one expected the lame-duck Ea-
gleburger to deliver much of anything.”” On top of that, Eagleburger
billed his specch as a Speniancous outburst prompted by a C()I;\’Cl'sﬂtiOﬂ
with Elie Wiesel.? “I don't have the sense that there was any intention of
following up,” says Zimmermanin, “It was a kind of otte-shot expression
of irritation and opposition to Milosevic.”

Clinton had blasted Bush during the 1992 campaign for coddling ty-

rants in Beijing and Belgrade, calling for war crimes charges. “If the
g
LOrTOr 7 . :
horrors of the Holocaust taught us anything,” Clinton said on August 5,
e . - I . § y
itis the high cost of remaining silent and paralyzed in (he face of geno-
cide. We must discover wlio is responsible for these actions anc take steps

to bring them to justice for these crimes against humanity.”

Butwhen Clinton was in Bush’s shoes, Clinton shifted to the awkward

position . that he was agaist crimes against hmnanily but not prepared

to send troops to stop them. Alter the Vance-Owen plan, which divided
Bosnia into ethnic cantons, was proposed, Clinton read a book called
Balkan Ghosts, which repottedly convinced him that (he region was
chronica”y violent and persuaded him to distance himself h’o;n Vance-
Owen ;mid [rom air strikes against Bosnian Serb forces.® In May 1993,
Warren ('Jhrist,()pher, Clinton's sccretary

ol state, toured European capi-
tals to sotnd out America’s allies on

' apolicy ofliﬂing the arms cmbargo
on Bosm‘a and launching alr strikes against the Bosnian Serbs (knoWn
as "liftand-strike”); when the Luropeans refused to endanger their UN
peacekeeiping troops on the ground, the administration
shmggcdj and abandonced both lift-and-strike an
oratory. Qn May 18, at a congressional

Bosnia “n{problem from hell,” born of

essentially
d Clinton’s campaign
hearing, Chiristopher proclaimed
ancient and therefore presumably
unmanageable ethnic hatreds.® He turned Holocaust analogics ag
the Bosnians, not the Serbs:

alnst
| “It's been easy Lo analogize this to the Holo-
caust, but T never heard ofany genocide by the Jews against the German
people."f‘f On May 21, Clinton stuck by his refusal o send American
ground troops to Bosnia: “We don'( want our
in ashooting gallery.”

What cl:id that leave for Amecrica
but one without teeth. The Clinton

people in there, basically

to do? Set up a war crimes tribunal,
administration’s policy had the [orm
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oflegalism, insofar as it preferred law over other forms of political action,
but without the outrage that would be necessary to use law ctfectively.
Law became a euphemism for inaction.

The images from Omarska and clsewhere made some kind of gesture
necessary, as Klaus Kinkel, Germany's foreign minister, admitted. In Au-
gust 1992, he had suggested a tribunal®—a legalist proposal from a coun-
try that was constitutionally incapable of military intervention. Ac-
cording to American diplomats, France and Britain seemed to opposc a
tribunal, but did not want to be seen blocking one. The cynicism of the
Security Council was not complete: Madeleine Albright, America’s UN
ambassador, herselfa former Czech refugee from both Nazism and Com-
munism, fought hard for a strong tribunal. It was against this back-
ground-—unightmare images from Bosnia, coupled with a fundamental
Western unwillingness (o stop the Serb rampage—that on February 22,
1993, the Security Council unanimously passed a resolution deciding
“that an international tribunal shall be established for the prosecution
of persons responsible for serious violations of international humanitar-

ian law committed in the territory of the former Yugoslavia since 1991,"%
True to UN form, the court was born with precisely that as its mouthful

of an olficial name, stuck on its letterhead and fax cover sheets: The
International Tribunal for the Prosecution of Persons Responsible for
Serious Violations of International Humanitarian Law Committed in the

Territory of the Former Yugoslavia since 1991. .

Picking Goldstone

The West's stance toward Bosnia was perfectly summed up by Clinton
on April 20: “The U.S. should always seek an opportunity to stand up
against—at least speak out against—inhumanity.” So the most heated
politicking was not over whether or not to have a tribunal; that could be
a token gesture. The pitched debate was over the real question: what
kind of twibunal? l

The tribunal was evidently intended by many countries to be just an-
other kind of reprimand, not an actual court with defendants in the

_ dock. Even Albright did not seem confident that anyone would ever be
? arrested: “The Tribunal will issue indictments whether or not suspects
B can be taken into custody. They will become international pariahs.”®
There were two main kinds of opposition. First, more simply, those
states that routinely abused human rights at home or abroad were afraid

of setting a precedent that might eventually bring them into the dock.
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“They fear the UN mightdo this to them,” said a senjor American official.

Russia thought of its record in Chechnya, as well as its traditional ties to
Serbia. Lj Zhaoxing, China’s UN ambassador, said that a court should
restou treaties, not Secux'i(.y Council Aat, and that the special ex-Yugosla-
via case “shall not constiture any precedent.”® After Ti
and Tibet, everyone knew what that meant.

Second, France and Britain were ]CZldng‘ the UN Protection Force
(UNPROFOR) in Bosnia, which saw jts mandate as not (o take sices but

ananmen Square

only to protect the delivery of humanitarian aid, Britain had 2,700 sol-
diers on the ground, and France 4,000.% UNPROFOR’s rules of engage-
ment did not allow it to fre on forces ;11,(.;1d<ing civilians, only to return
fire if UNPROFOR itself came under fire—rules that earned it the deri-
sive Bosnian nickname of Un-Protection Force., Hopiag o get their sol-
diers out of harm’s way, Britain and France were inclined toward a quick
settlement in Bosnia. A serious war crimies tribunal might indict men like
Milosevie and Karadzic, who would presumably be needed for such a
deal. A tribunal, which could not help but indict more Serbs than Bosni-
ans, might expose British and French peacekeepers to Serh reprisals.
Many French and British diplomats and military officials tended 1o sce
all sides in ex-Yugoslavia as equally guilty, and dismissed Albright's pro-
Bosnian rhetoric as cheap: America did not have troops on the ground.

It seen}ed easy enough (o cripple the wibunal without attracting the
kind of e}]1l:)ﬂx‘x’assi11g headlines that would come [rom open opposition
toit. The evidence depended largely on victim testimonials, which would
be harder to gather as time went on, orif perpetrators could threaten

i
potential witnesses. “Valuable evidence, forensic and testimonial, is dis-

appearing by the day,” said Jeri Laber, excecutive director of Helsinki
Watch. The UN burcaucmcy was sl()\«f-moving, and the usual UN bndgeb
ary debates would further hamper things. Then there were the le

gal com-
plexities of drafting a statute for the (ribun

al, which took three months.®

The selection of cleven Judges was the first hurdle. America put up
(.3;11)1‘iellchirk McDonald, a talented former Texas di.strict_judge——ﬂnot
much of a gesture, except ot Albright’s wish to putawoman on the courrt,
There were groans at the com plete list, which included nominations by
0ppressiv<—§ regimes like Zaire, Tran, and Peru, plus the breakaway ex-
Yugoslav states of Croatia and Slovenia. Egypt—not America
nated Bas§iotini. Bosnia nominated Catharine MacKinnon, a feminist

American law professor who would later be criticized by hum

nomi-

an rights
activists for exaggerating rape statistics.” “The breakdown on judges re-
sembles the breakdown on [Bosnia] policy,” said a senjor Western diplo-
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" mat. “Those who want to do the most have the least power in the Security

Council, and those who want to do the least have vet.o powcr,”‘ »l
But when the UN General Assembly made its choices, the' list w;un(,
up hack-free, with at least three lligh~[)l‘()ﬁlCJUdgCSZ two prom‘ment gyp_
tian ‘and Canadian jurists, and, above all, Antonio Cassese, a compassion
ate and well-respected Italian international law [,)rofess‘cn’ and hurln.anf
rights advocate, who was named as the tribunal’s prcsuvlcn;, or Cﬁe
judge.™ Bosnia's Sacirbey complained that there were no Muslims on the

¢

bench, showing “maybe outright bias towards Muslims.” -

In November, the eleven judges took office in The I-Iaguc. ' It '»‘vas a
sobering experience. Cassese would later ref‘kon thz:t the Secur 1(y Counr
cil had “thought we'd never become Opel‘ﬂll()l?al, We had no budget, wi
had nothing. Zero.” The judges were being paid on ;.m ad h()é basis un'u
the end of 1993. They were not even sure that the tribunal wo_uld stay 13
The Hague.” There were a few computers, angl two weeks (?[ rent pai
for a few rooms in the Peace Palace, the scat ol the Int;‘ernannal Court
of Justice (the other hamstrung UN tribunal in town). Som}e of us ;Vei
saying, ‘Let’s go slow,” ” said MCDonald:“ But 1.10(, Casisese, who sst ;;)li)n
finding the wibunal a headquarters in a sl'lght,ly 1un—dowfn m\( g
shared with a Dutch insurance firm, and starting work on a single court-
room and on a twenty-four-cell jail. The tribunal drew up rules of pl‘oci;
duwre, wrestling in particular with how to try crimes of sexual ass.ault.
Worst of all, the tribunal had no indictments and no cases, for a simple

reason: there was no prosecutor to bring them.

The selection of a prosecutor was a protracted, politicized ﬁasco.":r‘ It was
clear that a weak prosecutor would doom the tribunal L:o obscgnty. Bgt
because the prosecutor did not answer to anyone n makmg mchcamﬂent?,
a bold prosecutor could indict Milosevic, Karadzic, or‘Tud‘Jx'nén.. 'IZaft S
the key,” said Sacirbey. “If the office of the [p"ose:cutox' 1s.unde'lmme (I):
political expediency, the entire process is in‘“yeopardy of making a mock-
ery ol the international legal system.” o w

Bassiouni, still fuming over his fights with France and Britain, was ac-
uvely lobbying to get the tribunal’s top job, with backing from Boutros
Boutros-Ghali, an old friend from Egypt who was now UN secretary-gen-
eral. But Christopher had decided the prosecutor sl?ould 1ot 'be an
American, and Bassiouni quickly ran into resistance from ;A)r‘cdl(:tabl'c
quarters. “There are certainly some menmbers of th.e Security Council
thatave not too enthusiastic about having an aggressive prosef.utlor th
is likely to disrupt political processes,” Bassiouni said—with Britain obyi-
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ously in mind. “They prefer a tame or managcable prosecutor to suit
their political agenda. I'm obviously not one of those persons.”

Alr,hough Britishh officials would only call Bassiouni “controversial,”
Britain pointedly put forward its alternative: a Scottish prosecutor named
John Duncan Lowe. Bosnia and its supporters saw this as an attempt to
neutralize the tribunal. “We cannot have a European, and especially not
an Englishman,” said a pro-Bosnian Security Council representative.
“Britain cannot negotiate and give absolution at the same time.” A senior
Wéstel.“n diplomat was more blunt: “If yvou're a Bosnian, do you want a
Britas your prosecutor? If you're France or Britain or Russia, do you want
an outspoken Muslim?” Compromise candidates from Canada, Argen-
tina, and Kenya were met with derision, says a Sccurity Council ambassa-
dor. Later, Sacirbey went further: “Bassiouni was, behind the scenes, ne-
gated as a prosecutor because he was Muslim.”

Predictably, this all blew up. Albright preferred Bassiouni over Lowe,
butneither was likely to geta majority of the fifteen votes in the Security
Council, and she wanted a unanimous vote to show world consensus. '
(Bri(isb officials would later also profess not to have wanted a splitin the
Security Council, which rang a litte false since they had nominated the
candidate that split the council in the first place.) Boutros-Ghali forced
the iSS?IC in August 1993 by nominating Bassiouni, who was shot down
by Brit?in. Boutros-Ghali then nominated India’s attorney general, who
was blocked by Pakistan.” .

Nex:t, Diego Arria, Venezuela's UN ambassador, a sympathizer with
Bosmai w:ho had pushed hard (or Bassiouni, suggested one of his own:
Ramoq Escovar Salom, the attorney general of Venezuela, a figure almost
totally unknown to most of the Security Council. Bosnia trusted Arria,
and Bqutros-(}hali nominated Escovar. No one objected, and in October
the SeQuriLy Council named Escovar as prosccut(‘;xz ’

No O}HG, that is, except Escovar. He accepted on the conditon that he
could $tay in Venezuela until February 1994 to continue a corruption
probe against a former president there. In midvj;umary, he interviewed
an Ausjtralian war crimes prosecutor, Graham Blewitt, to be deputy prose-
cutor, ‘?Thc same day he broughtine before the tribunal,” Blewitt recalls,
“befonﬁ the judges in plenary, and said, “‘We've found a good deputy
prosecx‘yuor, and now U'm not going to take up the position of prosccutor,
and IYH,JLI outofhere.” ” Escovar resigned and became Venezuela's nterior
ministér.® These were not exactly the actions of a man burning to do
righteous deeds in Bosnia.” Back to square onc, America suggested a
former U.S. attorney. This time it was Russia’s turi (o object, recalling a
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?d'cal not to name anyone from a NATO country for major international
Bosniajobs, which also blocked a Canadian candidate.™ Tempers were
ﬁinning short.

It was at this point that Nelson Mandela saved the day. By now, Cassese

'was considering asking his fellow judges to resign en masse in protest.
At the same time, quietly taking matters into his own hands, Cassese

approached his ideal choice: Richard Goldstone, a high-profile South
African judge. Goldstone was interested, but wanted to safeguard the seat
he was sure to get on South Africa’s new Constitutional Court. Mandela,
democratic South Africa’s first president, encouraged by a phone call
from Christopher, agreed to hold Goldstone’s place open while Gold-
stone served as prosecutor. “He certainly encouraged me,” Goldstone
says, ol Mandela. “He thought it was important to take what was the first
offer of a major international position alter South Africa ceased to be a
pariah.” Mandela's intervention was a pure fluke, but the Security Coun-
citdared not play gaines with the heroic Mandela’s pick. Cassese, ecstalic,
faxed his fellow judges a Latin note with the traditional Vatican message
heralding a new pope: “Habemus papum!”""‘ On July 8, the Security
Council unanimously approved Goldstone. He took office the next
month.
The tribunal had spent eighteen months without a prosecutor.

Pope Goldstone

Richard Goldstone, the man who was supposed to breathe life into the
tribunal, does not act dynamic. He is short, stern, and almost owlish. His
moststriking physical characteristic is the faint beginning of jowls, which
gives the incorrect impression that he is almost constantly frowning. He
has a pedantic and precise way of speaking, choosing every word with
care. (He and Cassese made an odd pair: the top judge with the temper
of a prosccutor, and the top prosecutor with the temper of a judge.)
Goldstone seems, in a word, lawyerly.

But Goldstone's reputation at The Hague was, almost from the start,
quite the opposite: as a politico. A student anti-apartheid activist at the
University of the Witwatersrand in Johanneshurg, he had worked his way
up to the Transvaal Supreme Court and then the appellate division of
South Africa’s Supreme Court. Although some democratic activists criti-
cized him for taking a judicial appointment {rom the apartheid state, he
had managed to preserve a liberal reputation, and had found in apart-
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heid’s patina ol legality a dircct (il’\allenge to his faith in 1
ment of substantive justice.

For Goldstone, politics often lurked behind law, In 1992, Gold
pointed but that most South African judges i ’
laws without commenting upou their H‘]Ol?\lﬂ
ber, however,

stone
“applied such (apartheid]
I turpitude. A significant num-
did not remain silen(’—a group in which Goldstone in-
cluded himself, and which he thought hely redibi
With his typical precision, G()Idsloné saicl:
decide where moral prece

ved the courts” credibility,
“Frequendy it is difficult to
. . pts and standards end and where strictly politi-
cal doctrine begins. In that area, in my view, ifajudge is to crr, it should
be on the side ol defending morality.”"?

GOldSlQﬂG'S belief in the mnterplay of politics and law was [urther
shaped by the job that made his name (and bore it): chairing a goverxux-
ment cougmission of inquiry into political violence from ]95‘)1 to 1994
better anwn as the Goldstone commission. T} it
cized apa:r‘l,h(ti(i South Africa’s police, as well
Freedom|Party and Mandela’s African N
later said;hc was shocked at how high uj
many way.:e, Goldstone’s task at tl k

1€ comimission mostly criti-
as the Zulu-based Inkatha
ational Congress. Goldstone
> apartheid's brutality went, In
m 1e commission paralleled his responsibil-
ities at Tl‘éle Hague. He was independent in |
were more cases than he could ]
mstructive ones; his court had

1s choice of cases; there
possibly invesugatc, so he had to choose
! strictly Hnrited powers; and he was execut-
ing alegal mandate in a highly politicized environment.

Itis never clear exactly to what extent Gold

. stone—no naif:
self as Lmly apolitical. On the one |

Saw him-
L 1and, in public he declared himself
to be snnply exccuting a mandate. “I've got no function other than to

expose the causes of violence,” he told The {.os Angeles Times, “And what-
ever the pf)litical conscquences of what we find, so be it.” On the oth;s:r
hand, in 1992 he had implied that the line beayeen morality ;m;l 1;1w was
not always bright, and that moral considerations shiould guide judgcé.

I:Iowever e resolved these tensions, it was with (his background that
Goldstone!left South Africa for The Hague.

Hearrived to find a shambles. Goldstone w
UN bureaucracy, which he had to
burcaucracy made up ol civil se

as appalled at the slow—movin&;
beg and cajole” to do its work. “A

o rvants from 186 countries is more than
86 times worse, Goldstone would later com

the prosecutor’s staff were still Iiguring out the
and the tribunal admitted it was |

/

plain. Some members of
situation in ex-Yugoslavia,
raving problemns ﬁuding enough quali-
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ﬁéd investigators.” In December 1994, Goldstane reckoned he needed
wice the number of staff he had, including lawyers and investigators

Blewitt had started work on fourteen investigations, often of low-level
ﬁgm‘cs."’r‘ It was a daunting task. The tribunal had to excavate mass grave‘s,
find witnesses to crimes that had happened two years ago, creale a wit-
ness protection unit, counsel rape victims, and cull eyewitness fact from
recycled rumor. The early work relied on the commission of experts’ best
work, a report on Prijedor, which prosecutors would nevertheless later
criticize. Some documents from the commission of experts might be for-
geries by Croatian intelligence, says a former commission member. It
would be enormously difficult to meet Jegal standards of proof.

Then there was the huge problem of money. In 199%-94, the UN at
first proposed the shockingly small sum of $562,300 for investigations—
including witness travel, interviews with refugees, forensic experts, trans-
lators, and protection, according to former Bassiouni aicde Tom Warrick.
it December 1993, the UN General Assembly gave the tibunal $5.6 mil-
lion for the first half of 1994, so the court could only make contracts for
those six months. That meant it could not sign a lease, hire long-term
stall, or buy equipment for investigations. This scared away many poten-
tial staffers.” As the tribunal put it in an official report, the court “was
operating with one hand tied behind its back.™

In April 1994, the General Assembly gave over another $5.4 million to
cover expenses until the end of December 1994. The tribunal could now
sign a lcase for its Churchillplein headquarters in The Hague, but the
sum was still bopelessly inadequate. (By way of comparison, the tribunal’s
1999 budgetwas over 494 million.) The tribunal only had one courtroom
for three chambers; the prosecutor’s office was desperately trying to re-
cruit serious staff; and the judges were still cdrawing their salary on an ad
hoc basis.” In July, twenty prosecutors and investigators were sharing a
single telephone to call outside of Hollandi® [t was only in July 1994 that
the prosecutor’s office felt capable of starting field investigations.” The
UN’s two budget committees tried to cut the budget by 20 percent for

1994.52 Goldstone had to fly to UN headquarters in New York, cap in
hand.”

Sinall wonder that the UN, and particularly its office of legal affairs,
continued to frustrate the tribunal. “You know, I used to think that on
the list of people who wanted to get Ralph Zacklin, Cherif [Bassiouni]
was number one,” said an official after watching Goldstone fume in a
meeting. “Now he's number two.” When Zacklin was meuntioned, one
senior tribunal official snapped, “Arrogant litte shit.” Asked about
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Zacklin (who has since been promoted to UN assistant secretary-general
for legal affairs), Goldstone chuckled: “That is below the belrt " ”

(;o}vemmcnts were slow (o stulf Goldstone's pockets. America was the
mostgencrous, giving §3 million for conputers and, crucially, secondin |
twenty-tivo investigators and prosecutors. This was a huge shot in the arn%
(the total number of prosecution staffers was onlyusixly—scv;en),M al-

‘(;.hougl'i it would later causc grumbling about the dominance of the,
Amgncan mafia” and UN disapproval of more American hires, plus rhej
~usual complaints about America’s dclinquency n paying UN( (ylur—‘s\ M”iv‘j
jor’s Britain gave $30,500 and one stalTer France gav , Sweden.|
Denn}m‘k, Malaysia, and Pakistan were .
and F‘;zmce.

¢ nothing. Sweden,’
all more generous than Britain

To },he frustration of American officials, this Em‘ope;m loot
1‘Cﬂecjlcd a general Furopean sense of the Ball
mire for Eur()pcan soldiers. France and Brit

-dragging
cans as an endless quagv%
' ain, said a scnior Ameri ‘
(?1p1011ﬂﬂt, were “further along the line toward reconciliation \vi/l\i‘:;i1[1€lilll
tice.” ¢i‘thn faced with a formal decision in the Security CounCJ"I LI‘]CJ"ri 5
hclpﬁ‘ll,(" said an American official, of the British. “When they ha’ve (()yd(;
some (.}lillg voluntarily, they aren’'t.” British Foreign Office di )Io‘m'u
were evasive when asked if they w ( 1 e

‘ . ould use sanctions for states that re-
buﬂcd the tribunal. The probl

‘ e, said a Bri fici as “indicti
pcoplc? [when] you may be negotiating with 1(112:1:)”“1le, e g
America was more enthusiastic, but stil] mldex‘whelming In February,
alter a Bosnian Serb shell exploded in Sarajevo’s ‘Markalé mar’ke& Clilii ‘
(Ofl snfapped, “Undl these folks get tireq of killing each other - bad |
things 1fwill continue (o happen.” Steve Walker, a Cr;)aria desk o[ﬁcm 'u: 1 ’
B‘a.lk;m:s specialist at the State Deparunent, who resigned in prores(t o(f |
(:11411[01“115 inaction in 1993, says that the State DcparLtment was “i)';rd =
going through the motions,” doing just enough to outperform z—\mc;iéa’i

more reiuctant allies. “Savi

¢ dug’tdm allies. bd)mg we supported the war crimes tribunal was
easy,” lie said. Albright was more serious, but
backing i 1
)acklng mn Washmgton‘ Even John Shatt

state for human rights, kept expect

itwas clear she had no great
uck, the assistant secretary of
» , ' ations low. “Justice doesn't have to
ultimately mean putting people behind bars,” Shattuck said. “T would

not measure [thJ Ulblll 1 { €] S Y 4 1 {
= . 1d ferms ) >
Q[ 1 OW INe¢ ])( Opl LQO t()J(\ 1, o)

(¢ P‘ CVCI P(’()])I y 1D i i R =~
= CCause 1C 8 8 SOOI e VEery t S 1S
) 1 ‘ C Cd [l N Hmoe S g( é Q ¢ yve ) OW ql. cces .‘,
4 commitment to ¢s xl,b]ls 1 Pl ]‘ 7(.1‘]’.71(,5 O[

accountability, gettin
Lo Y 8 g out the
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In the face of all this, Goldstone’s immediate task was to show that the
tribunal was viable and relevant. He insisted that no one on the political
and military ladder was immune, and that he preferred to aim at the top.

{ But his first indictments were far lower down. On November 4, 1994, the

tribunal confirmed Goldstone’s first indictment: of the commander of
the Susica camp in Bosnia, accused of crimes against humanity in the
summer of 1992.% There were no illusions that Bosnian Serbs would turn
him over. On November 8, Goldstone asked Germany to defer to The
Hague's jurisdiction the prosecution of Tadic, a Bosnian Serb in German
custody, already indicted by Germany for crimes at Omarska.” Tadic
would be the first person in the tribunal’s custody.

Goldstone knew he needed to raise the tribunal’s visibility, and even
the judges were urging him to issue more indictiments.*”” Although some
of the early indicuments are unlikely to hold up in court, they seemed
necessary at the time. Not everyone agreed. “We waste our time going
after these small fish,” said a Goldstone staffer. Cassese was against “trying
small [ry.” In 1997, a senior tribunal official would déscribe the list of
indictees as “this fucking list of idiots.” Some of these cases rested on a
small number of witnesses; if two or three could be intimidated out of
testifying, said nervous prosecutors, then the case would collapse. (In
February 1998, Robert Gelbard, an American envoy, would publicly say
that America thought many indictments “will not stand up in court.”®
Louise Arbour, Goldstone’s successor, has dropped indictments against
seventecn suspects.)

By (ar the worst problem was the unfolding bloodbath in ex-Yugoslavia.
Goldstone came into office while Serb forces continued to besiege Sara-
jevo and other Bosnian towns, and in the aftermath of the brutal 1993~
94 war between Bosnian Croat forces and the Bosnian government. Ex-
cept for the Bosnian government, authorities in ex-Yugosltavia viewed
The Hague with contempt. Serbia, blocking international investigations,
complained that the tribunal was biased against Serbs. Against this, the
tribunal could only threaten to report noncompliance with its orders
and arrest warrants to the Security Council.®

To no avail. Cassese formally protested five times, and each time got
roughly the same reply from the Security Council.” “We deplore their
attitude, we condemn their attitude. Either deplore or condemn,” Cas-
sese said. “Maybe next time they'll ind a third word.” Relying on a reluc-

tant UN and NATO to enforce its edicts, the tribunal could only inconve-
nience and stigmatize its suspects. Goldstone often pointed out that it
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was hard to be a world leader ifone could not tr

| ‘ avel. Under the tribunal’
Rule 61, Goldstone could hold a public | ’ -

. 1caring on the evidence against
suspects being shielded by recalcitrant Balkan authorities.” But Gold-
stone had no troops. |

bé rotecting Soldiers

NATQ had the troops. In all of The Hague's early difliculties, the funda-
mental hurdle was the West's refusal to take milit
criminals in ex-Yugoslavia.

Adread of Serb reprisals against UNPROFOR lay at the root of French

ary action against war

and British fears of being scen as less than impartial.”? UNPROFOR’s !

g‘nidel{incs made it perfccly cle
place to self-protection: “The execution of (l
the security of UN personnel.™ David Oy
MIadi@ knew that UN troops wer
air power,”™

To L}xe frustration of its N

_ To the frustrat ATO allies, America refused (o send (roops
mto Bosnia. Colin Powell

Bush and then Clintor
. Clinton, later wrote: “No American President coul

bus ' d de-
fend to the American people the he N

avy sacrifice of lives it would ¢
‘ o met ple U > < (L cost to
LCSE)WQ this bd[Ilmg conflict.” In 1993, Clinton's choice of a lift-and
strike policy he > advantage of ili J oldiers in
! policy had the advantage of not embroiling American soldiers in
glolmd combat. But it risked UNPROFOR troops
scotched the idea.” isk (oo,
che d the idea.”™ Amer 1ca’s reluctance to risk (roops overseas was only

stren Je ! it : 1
. g,L‘hCnCd llll October 1993, when cighteen American soldiers were
illed in Somalia whil /

[G8) 5111% Lo ¢ (’J((:h ('l( tion I("(l(l C1 I amn (I < 1
& < sdae \' un o
A e 1 - I wali

50 the Furopeans

Such A Ice ‘elicence ¢ i
American reticence complicated the tribunal’s work, as [or in
» y A5 LC -

alield at Oveara, near Vukovar,
ar hospital had alleged]
. e . tal had ¢ 2dly been exe-
cut Tilosevic’ sle ' i . ves
. ted by Milosevic's ‘ugoslav National Army in 1991, The forensjc mves
tigators at Ovcara were led by Physici l \
bas o1 izati
‘ sed organization. But when (he group asked for military cngineers
m June 19939, ¢ ’ o Albright's
1 ] -1(_ 1993, the State Department and e Pentagon—to Albright's
chagrin—refused, fearing Serb : 7 itai ) V Isho
ag telused, fearing Serb attacks.” (Britain, according to Kalsho
chll ave R alirey 2 el 1 - - o1 : . 7 - !
,‘ncvu cven replied to a similay request.) ™ “If vou want us (o deploy
soldiers,” said James Rubin, Albright's spokesman an N
need more soldiers to protect them, a whol

stance in the excavation of a mass grave in
where some 260 Croals from Vukoy

ans for Human Rights, a Boston-

d contidant, “you
¢ nother level of commir-

ment which the United Staics government has not reached.”
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The investigators had to settle for about 150 Dutch army volunteers.
According to Eric Stover of the UN team, they had to beg permission
from the local Serb authorities, who demanded the exhumation of a
mass grave with dead Serbs. In October 1993, the UN team set out, and
eerily found itself being housed in barracks that backed onto a training
ground for Al‘kan's'Tigel‘s, a savage Serb paramilitary group. The UN
team was only able to clear away the overgrowth at Ovcara before the
local Serb general, Milan Milovanovic, sitting beneath a picture of Milo-
sevic, ordered them out.”

As the war dragged on, both Britain and France lost all stomach for
the UNPROFOR mission. Most of Major's cabinet wanted Britain’s 5,500
troops out of Bosnia before the winter of 1995-96, and France warned
that it would bring its 5,000 UNPROFOR soldiers home if America did
not make a military commitment in Bosnia.®

America was no more enthusiastic. Clinton resented the media’s focus
on war critnes in Bosnia. “They keep trying to force me to get America
into a war,” Clinton once said.”' “The president was being asked here to
go outon alimb with an issue that had no constituency,” says Dick Morris,
Clinton’s former pollster and strategist (who has since turned against
Clinton). In May 1995, Clinton tentatively said that America “shiould be
prepared to assist NATO” if NATO asked. The White House panicked as
Clinton’s approval ratings dropped and Morris warned of public percep-
tions of another Vietnam. Clinton backtracked, vowing to send troops to
help British and French soldiers only if there was no fighting going on.”

There was a vivid example of the West's emphasis on its own soldiers
in May 1995. On May 25, NATO planes finally struck at Bosnian Serb
forces that had defied a NATO ban on shelling Sarajevo, a UN-desig-
nated “safe arca.” The Serb forces retaliated by shelling all six “safe areas”
in Bosnia, including a shell that killed seveuty-one people in Tuzla. This
did not faze NATO. But then the Serbs tpok more than 350 UNPROFOR
soldiers hostage, chaining one Canadian soldier to a Bosnian Serb Army
ammunition dump. Holbrooke, a lone Hawk, argued to Christopher that
NATO should demand the release of hostages and continue bombing if
the Serbs refused. Instead, the American government decided to quietly
put off air strikes, learing Serb retaliation against the hostages. Britain,
France, and Canada caved in, stopping the air strikes and starting quiet
talks to get their hostages back. Bernard Janvier, the UN force com-
mander in Bosnia, requested and got a meeting with Mladic. Janvier told
Yasushi Akashi, the UN special representative on Bosnia, “We are no

longer able to usc air power becausc of the obvious reason that our sol-
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diers arcf on the ground.” Akashi announced that UNPROFOR would
stick to “.‘%U’ict" pcacckeeping.m And on September 10, Janvier met with
Mladic, at the request of I’rcsidcnt.jacques Chirac of France, to ask lor
the release of (wo downed French pilots. ™ '
The nadir came with the Srebrenica massacre in July 1995. As he con-
quered Slf"f:brenica, Mladic took 450 Dytcly UNPROT'OR roops hostage
as a hedgé against NATO air strikes. “Srebrenica taught us that our lives
were Jess valuable than the lives of the UN soldiers,” one SUrvivor said
later. “That, for us, was the final truy, "8 A Bosnian olficer said that, for
the West, thirty Dutch hostagcs in Serb hands were worth more (hap
30,000 Muslinis, Onjuly 10, Joris \’oorhocvc, the Dutch delense minister,
did decidd to risk thirty Dutch Jives il there were NATO bombings; bu
the NATO, raids never came. The Clinton administration’s first reaction
to Sl‘ei)l‘elljca was to avoid having Lo tisk its own troops—not by rescuing
the Bosnians, bu¢ (he Dutch UN troops. Akashi met wigh Mladic o wry 10
free the UNPROFOR host.agcs and to let the International Committee
of the Red Cross check on thousands of Musiim prisoners.® In ap impet-
uous flash jof Western courage, Chirac suggested to Clinton sending
French angi American troops to liberate Srebre;lica. Clinton, increduy.
lous, refusc“di as did Britain and Holland. America also dismissed Chi-
rac’s proposal thag American helicopters tly French troops into (he
threatened enclave of Gorazde, a mission SE€CN as oo risky for the Ameri-
can pilots; ihstead, NATO threatened ajr strikes.
But when a single American Jife was on the ling, America could make
Spectacular efforts. As American soldiers were dying in Somalia in 1993,
Clinton had exploded: “We're not inHicLing pain on these fuckers. . . .
When people kill us, they should be killed in greater numbers. . . [ be-
lieve in killing people who try to hu you, and I can’t believe we're being
pushed around by these Lwo-bit pricks.”® [ Bosnia, he got his chance.,
Just over a month before Srebrenica’s fall, a Bosnian Serb Army missile
shot down an American [-16, leaving is pilot, Scout O'Grady, trapped
behind Serb lines. O’Grady was rescued six days later by Marine com-
mandos.® Clinon himself was notfied in the White House residence by
a midnight phone call. “He was just gleelul,” remembers Dick Morris,
“like he was at a basketbal] game.” O'Gradym—ax‘l American war hero,
\ without an American Wwar—returned home (o national acclaim and a
White House reception with Clinton, Vice President Al Gore, William
/ Peny, the secrelary of defense, and John Shalikashviii, chairman of the
Joint Chiefs of Searr. When NATO finally started bombmg Bosnian Serl
forces soon after, Clinton remembered the areq where O’Grady had
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i rinci “Did he value
been downed, and wanted to strike there on puuaple._ 'Dl(l hf va
American lives more than Bosnian lives?” says Morris, of Clinton. “Damn

) e . ”
right he did. He's president of the United States,

s

“An Academic Fxercise

Even with Goldstone at the helm, the tribunal slaggered t,h.rough muclhl
of 1995, Tts 1995 budget of $25 million was insu.fﬁcmnt for witness pioFec—
tion and investigations, and prosecutors wol,‘rle(:q thwey were not} g(,ttmﬁ
crucial intelligence from Western govcrnn'xent,s.; Goldstone, \/\".]() »too
media relations scriously, could use his high profile to appcal‘duec(,ly to
Western public opinion. In retrospect, Goldstone is not 51,1r;e if he T?de
enough noise or not; “[PJossibly if one had been Iessvgmumfs an.(] CSS,
diplomatic at that point, it may have been wors<::. o V”Vt%wwme a \’Cl}w nelwl
mstitution. We had to establish our own credibility. €J<)lflst,orle coulc
also put pressure on the West simply by iSSl.ling more mfh(ﬁtme.nl,sr‘ Sn
February 13, he indicted twenty-one Bosnian Serbs for lLlemmgj km
Omarska concentration camp in 1992, Camp command‘er Z(eljko Meakic
was slapped with the first indictment eve'r for genogde“.g’ S\lt o~f:[lhle
twenty-one, only the low-level Tadic was available for trial. “Not a terrib y
intelligent person,” snilfed a Goldstone staffer ' | [
Thé idea was to build upward from such cases. Hopc§ ql,uckl?’ fddf{c
for a “smoking gun” document that would directly implicate Milosevic
in “cthnic cleansing” in Bosnia.” Instead, the prosecutors could (71}1)'
hope to build s]owlyy on divisions among ‘h,c nationalist Sc~rb and (-31.'0-
atian lcadcrship. During Serbia’s 1993 parhmr‘lentaty el.e.ctlo.ns, fgr in-
stance, the regime’s men bad accused Seselj’s paraxmllta‘x:les 0{ war
crimes; Sesclj fired back that he would go to The Hag.ue, but “I don t's.ee
how I could go without Slobodan Milosevic.™? Seselj w‘ould latel'cl(um
to have “incontestable proof” that Milosevic, not Karadz.xc or Ml’adxc,‘was
commanding the war in Bosnia.” Relations ‘hetween Milosevic's ’Icg.mw
in Belgrade and the Bosnian Serb leaclers i Pale were alwgys fIdCF{O;JS
and often poisonous. 1f a mid-level leader could b‘e puton mal', he m]g 1F
give information on higher-ups to save himself. The cases ag,al’n's(. seniol
figures, if Goldstone dared, would rest on command respopmblll[y: show-
ing that leaders must have either ordered, or known of and not pre-
vented, war crimes. .
This was no small task. Because the Serbs were utterly uncooperative,
it was easier to gather evidence from Bosnians and, ‘to a 1(?586?1" extent,
Croats—ironically, the Serb accusation of bias made it more likely that
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TheHague would indict Serbs. Many of the early indictments aimed low,

i
|
.
|
|

at figures too uninvolved in the chain of command (o incriminate the .

major leaders. It was difficult to trace the chains of command in Serbi%&
and the Bosnian Serb power structure, and the links with paramilitary
groups were particularly murky. These were some of (he possible reasons
why Goldstone did not publicly indict prominent thugs like Arkan and
Seselj. Asked about Arkan and Seselj, Goldstone said, “The only thing I
can say to anybody who thinks people should be indicted who haven't
becnj indicted: give us the evidence. And by evidence I don’t mean allega-
tioni I mean witnesses or documents with which we can go to court.'f
Holbrooke writes that he repeatedly pressed Goldstone to indict Arkan,
but got no answer.% (In June 1997, Arkan would claim that he was exon;L
erated because he had not been indicted ™ It was not until Septembef
1997 that Arkan was finally secretly indicted—more than five years after
his war crimes made him notorious.) v‘
How high could the tribunal dare to aim? The most obvious—and
dclicatewtarget was Milosevic, who had driven Yugoslavia into collapse
and war. In the event, Milosevic would not be indicted until 1999, for
atrocities in Kosovo. But as carly as 1991, his [NA had committed war;
crimes in its war with Croatia, and Western inLclligcnce had no doubts
that Serbia was helping the Bosnian Serb Army and Serb paramilitar-
ies. Roy Gutman, a respected journalis, argues that under Serbia’.ﬁ
own chain of command, Milosevic bore command responsibility for Serb
paramilitary groups.”™ But indicting Milosevic might set off a political
carthquake. Goldstone insisted that he did not care. “If we get evidence,
we'll give priority to highcr-t,xps," said Goldstone in November 1995,
when asked about mdicting Milosevic. “I don't exclude anybody. If we
haven't indicted someonc by now, it's because we don’t have cvidence.”
He firmly deuies that there was ever any pressure to spare Milosevic,
Othier wibunal staflers admitted (o more nervousness. Because the
standards of proof for an indicunent are lower than those required tor
a conviction, some staflfers in the prosccutor’s office figured they could
indict Milosevic, but they were not sure they could geta conclusive con-
viction in court. People in the prosecutor's office liked Lo quote a prov-
crb (although no one was sure where it was from): "If you're going to
strike at the king, make sure you kill him.” It would be irrespousible and
mortally embarrassing to lodge aweak indictment against a major figure,
Then there were the political problems: disrupting Balkan diplomacy,
and testing the limited tolerance of the Security Council. Milosevic was
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cultivating an image of himself as a useful interlocutor for the Wes.t.. Itis
impossible to believe that Goldstone was not aware'c?f these con.sxdera—
tions, although he would vociferously deny that politics played anz ro.lc
fin his decision. “I think there’ll be hesitation from the prosecutor,” said
one Goldstone staffer. “Politically, you don’t want to dislocate someone
from the political process.” Hague staffers might not have ‘neéded to
worry; a senior Clinton administration official says that an mdlc?ment
woul/d not have prevented America from negotiating with Milosyewc.
Tudjman, the other major nationalist seen as useful by the \.Nest,‘also
seeméd to be off the hook. Prosecutors, while aiming at Bosnian Proat
atrocities in the Lasva Valley, said they were having difficultics dcﬁmtlvel}j
linking him to those operations. "I just don’t think‘it’.s going to hap.pen,:y
said a Goldstone staffer. “Making a Greater Croatia is not a war cnme"
Morcover, says a Bosnian diplomat, Bosnia was somewhat circumspect in
its accusations against Croatia, realizing that Croatian support was

needed to balance against the Serb forces.

That left Karadzic and Mladic. The Bosnian Serb leaders had a vile repu:
tation in the West, and Karadzic was increasingly in ill odor in Belgrade.”
Marginalizing Karadzic and Mladic might help peacemakﬁng» effo.rts.
“You have two options,” said a Goldstone staffer. “A, you can indict Milo-
sevic and be shut down. B, or you can do low-level [indictments] and do
a few trials, like Mladic and Karadzic.” Though not as bold as indicting
Milosevic, it was still a heady prospect. Goldstone thought that the Secu-
rity Council probably had never thought that creating the tribunal would
lead to the indicument of Karadzic and Mladic.

“Goldstone really pushed on Karadzic and Mladic, to the point of re-
bellion,” remembers a member of Goldstone's stalf. “He wanted it
sooncr rather than later.” The Bosnian government was also investigating
Karadzic and Mladic, which helped [grce Goldstone’s hand. On April
21, 1995, Goldstone asked Bosnia to suspend its investigation and defer
to The Hague instead.™ Finally, after issi_ling another round of lowcr—.level
indictments,” Goldstone threw his thunderbolt: on July 25, he indicted
Karadzic and Mladic for genocide and crimes against humanity.'®

The indicument, bringing together investigative work from several
teams, was a kind of accounting for much of the Serb war in Bosnia. The
charges were a grotesque litany of the cruelty Karadzic a'nd Mladic had
presided over: shelling and sniping at civilians in Sarajevo and‘oth‘g‘r
towns; camps like Omarska, Keraterm, Trnopolje, Luka, and Manjaca'";
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the sa.ﬁcking of mosques and Cathol

ture. There was also one count for taking UNPROFOR Lroo

ps hostage
two months earljer 102

Eurbpean countries, used to ncgo(viating with Karadzic and Mladic,

were startled to have them nammed as pariahs.'™ “I never Lhought that that
was insurmolmlable," recalls Warren Clu'istophez',
should‘n‘t do what it needed o do bec

Other ;liplomats, including some

“or that the tribunal
ause of the nego[ialing process.”
at the State Department, were more
alarmed. After all, America had often reached out to Kavadzic. In Decem-
ber 1994, America had broken the Contact Grou
dzic by sending envoy Charles Redman (o Pale,'®
met with Karadzic and Mlad
French,ﬁ and American delegat
grade two days before he w

> ban on meeting Kara-
T and Jimmy Carter had
ic at around the same ume. (A British,
ton had personally met with Mladic in Bel-
as indicted, albeit (o threaten him with ar
strikes.)‘ One tribunal official said he feared that Gold
be an invitation for the Evropeans o “turn the heat up ou Goldstone.
They'll find he's made of asbestos.” Goldstone says he did not worry

much about incun‘ing the Securil,y Council’s wrath: “You know, obviously

stone’s move would

it would be naive not to take into account all real

ities. But it was really
done as, i you like, as an academic cxercise. Because our duty was clear.

We weren’t going (o be dissuaded from doing it by any
l.ions-good or bad—as o what cllect it would haye,
of ;ﬂlowing the wibunal (o open

prognostica-
" Serbia had talked
aoune-person office in Belgrade (which
Goldstone called “3 slight chink in (he opening of a door if one had
extremely good eyesight”); that, and whatever other tiny gestures Serhia
might have made, were now put on hold. Predictably, the Pale |
denounced the tribunal as anti-Seh,

The indictment of Karadzic and M|
nal's work, simullaneously

endership

adic was, like so much of the wibu-
revolutionary and hopelessly insufficient. Be-
fore Goldstone could issue the actug] indictment on July 25, Karadzic
and Mladic had made i clear exactly how scriously they took the West's
crimes, ancd Goldstone’s moves toward n-
dicLi.ng them, Onjuly 11, Mladic led his Bosni

nica, one of six Bosnian towns ostensi

muted wamings about war

an Serb Army into Srebre-

bly under UN protecton. “In the
end,” Mladic b fagged, “the fate of Srebrenica’s Muslims lies in my

hands.”"™ Bosnian Serb forces then proceeded Lo slaughter at lease seven

thousand Muslims at Srebrenica—ihe single worst crime against hwinan-

ity in Europe since World War 1I. The very day that The Hague indicted
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/ : ey “safe
Karadzic and Mladic, Mladic’s forces took Zepa, another UN

area.”t®

NATO Strikes

It was only after Srebrenica th.at the ~Wh;tcciﬁ?‘:iliec:j%rltt?h?tBh:;:i;j
Bosnia policies, with Clinton mcx:c'asmg y n N <g[ 10 Main
Serb leadership only reacted to military for(fe. Ol;) 'Utg;\d()se,d s
gave a withering demmciatvion of t.h‘e Bosrua.x; SfrUs_st ot o
of the UN Security Council, urwellmg CIdSSl.IC‘(k tar[teydla i
graphs of mass graves near Srebrenica. IiI()l'bxoo c start, e bl
i e. Holbrooke was chosen for his Loughngs, w ‘ .
gf:llctlil;:g;lr would let him deal with all the parties—including the Serb
. . : 17 S.IUS ‘ .
WmClCilIl‘:;:::]nd Holbrooke were horrified when three semox l:&(lll(\lecrcllcsfnf
diplomats were killed when their armored [)C‘FSOllllél’ c}zu rltu Tnd N mk_e
the treacherous Mount Igman road into Sarajevo, which E1Aey 5 otk
because the Serb authorities would not them use Salbqjevols l}})nin;
These American deaths drove home the horrqrs l.n Bosmz; tolt ul? acOt "
istration in a way that untold thousands of Bosnian d.eat 1; Tz;(L r} O.Vér
his memoirs, which begin with a harrowing écFoun.t of th}e zltta nfp[hr€€
Igman, Holbrooke wrote: “Within the Admu:nstratton, (l('; (O;S,? e
friends on Mount Igman carriced a special weight; the war had, i1 t,
. L vt

milnl:ﬁhl():}ll:ncc of forces on the ground was swfi.nginrg against rhe Sedllll)lsc
In early August, Croatia reconquered t}")e Krmlua. F‘l?c l;\f»tl. itr;:(v) cle m
when, on August 28, Bosnian Serb shell.mg killed (,k]uty—;xg}]rlig bepfore
Sarajevo’s downtown marketplace. Unlike []1?u531](157(), ?m&}i;h NATO,
this \one got a reaction. After the fall of Sr‘cl?rcmca and ,Jcpd,I ! mie
careful to get UN troops out of Gorazde, with 'UN p.erso?;(c):2 (le orserd
territory, and with Bihac secure, {or the first time smcﬂe 19¢ ' l(eNATO»S
no UNPROFOR forces vulnerable to S(:rb’ hosL‘age-takmg(. ) \ ; 11
motivations were not altogether humanitarian; since la'te 139 , Lmndemc
secret plan called Op-Plan 40104, NATO was COH]TH,MC(U;;;E)FORg
60,000 troops—including 20,000 AIHG]’]CZ\I]S—;—%,O exl.rlca/te } mm’
amission that might be just as risky as enforcing a peace (lllFl’ m‘uc lbnmb_
ignominious.) On August 29, NATO plz'u'lcs unleasl’l'ed ;:jc\s:v&‘oztmn
ing campaign against Bosnian Serb positions. In Sﬁptem» l(,r, nronan
an‘(l Dosnian offensive was driving Serb forces out of northwester
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nia. Atrd as the bombs fell, Holbrooke shuttled around the Balkans trying |

to translate the unprecedented strikes into a peace initiative,

The Milosevic St rategy

Would' America deal with Karadzic and Mjadic? “I don’t think any of us
were very enthusiastic about dealing with people who were indicu:vd :
Christopher says. “I think we were all queasy about that.” Ivl()lbrook’c
makes.ja point of distancing himsell from Karadzic and Mladic in his
memoirs, and he publicly excoriated them for Srebrenica, calling the
MAassacre a crime against humanity reminiscent of Himumler and Stall'in.”’
Anthony Lake, then Clinton’s national security advisor, is more sanguine:
“Thfzre's always a balance between achieving justice and Lm(,l(‘.rsm‘nding
the 111?pc?rkance‘ of setting precedent for the future, so that other future
\-\’dr criminals will reflect, and sacriﬁcing future lives on the altar of justice
[Qr the past. And I think that to arrive at an absolutst answer on‘either
side of that argument is wrong.” In private, some American leaders wcr‘c
more circuinspect. ‘I had no problem with that,” sd4ys a seniotr American
official, of Holbrooke meeti ng Karadzic and Mladic, 4
. But the real point was not the idictments, but that the White House
increasingly saw Karadzic and Mladic as uscless interjocutors, unlike Mi-
lf)sevic. In the spring of 1995—belore Goldstone's indictmen Ls——Robc’rt
Frasure, IHolbrooke's deputy, had got the Aierican government to fol-
low what American officials called “the Milosevic strategy”: dealing with
Milosevic and pressuring him to deliver the Bosnian SCl'i)S. If“thé l;'élk;{11
political hit man” did his bit, America would relax the sanctions that
were crippling Serbia’s cconomy. This strategy would force Serbja aknd>
the Bosnian Serbs Logethex'mcnding what Frasure, who had held many
talks with Milosevic, had once called “the good Serb-bad Serh game.” /
Iolbrooke decided to back Frasure {who would die in l_hlé [g‘x/llmn
Cl‘;}Sh) o the hilt. Half a year before NATO startedd bombing, H olbl‘"nolvcc
writes in his memoirs, he had decided o negotiate only wing Mih)se\;i(x”é
The Bosnian government accepted the substance of the Milosevic
strategy. In Jate August, Alija lzethegovic, Bosnia's president, and Sacir-
bey bad agreed that the Americans could only meet with K;\deJic or
Ml;}diC if the two Bosnian Serb leaders were in a delegation led by Milo-
sevic in Belgrade. -
II the Milosevic strategy did not work out, then America would have
to think about setting up a second channel o the Bosnian Serb lczulersi
America kept a number of back channels open to the Bosnian Serb lead-
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ership: through EU envoy Carl Bildt, Janvier, and Russian deputy foreign
minister Igor Ivanov (although Andrei Kozyrev, Russia’s foreign minister,
had urged Lake to try the Milosevic strategy). Bildt frequently checked
in with the Bosnian Serb leaders, and Janvier had a number of negotia-
tions with Mladic during NATO’s bombing campaign. Clinton himself
would be kept apprised of the Janvier-Mladic talks by a phone call from
Willy Claes, NATO's secretary-general, on September 2.

Karadzic also tried to reach out to Amecrica through Jimmy Carter,
most notably in a letter on August 28, hinting at accepting America’s
peace cltorts. Carter had the letter faxed to Holbrooke the same day,
although American officials scem not to have taken it particularly seri-
ously. For now, the Milosevic strategy was the order of the day. In his
memoirs, Holbrooke writes that he would meet wi th Karadzic so long as
Karadzic was in a delegation led by Milosevic's regime.'”

Stll, these channels to the Bosnian Serbs, according to American offi-
cials, seemed to make Milosevic nervous. If he could not deliver the Bos-
nian Serbs, then sanctions on Serbia would remain in place. Holbrooke’s
team arrived in Belgrade on August 30, as NATO's air war was just getting
under way. Milosevic greeted them with a letter—known as the Patriarch
letter, because it was witnessed by the patriarch of the Serbian Orthodox
Church—in which Karadzic, Mladic, and the other Bosnian Serb leaders
agreed to subordinate themselves to Milosevic in a joint Serb delegation.
In his memoirs, Holbrooke writes that he gave Milosevic a stern lecture
that Karadzic and Mladic could not be part of any peace conference.
When Milosevic said that the indicted men were necessary to make
peace, Holbrooke offered to help arrest them personally if they dared
set foot in America. “You have just shown us a piece of paper giving you
the power to negotiate for them,” Holbrooke told Milosevic. “It’s your
problem. "

Milosevic was not willing to completely sell out the Bosnian Serb lead-
ers. Although Milosevic often insulted Karadzic to the Americans (once
calling him a “crazy, dumb maniac”), Milosevic also tried to shield Karad-
zic from being frozen out of diplomacy because of war crimes accusa-
tions. On September 1, in Belgrade, Milosevic asked Roberts Owen, the
legal adviser on Holbrooke’s team, to postpone the issue of whether in-
dicted war crimes suspects might be disqualified from high office in Bos-
nia. The Americans thought that Milosevic was worried that this would
prove too much for the Bosnian Serbs. “In the house of a man just
hanged,” Milosevic told Owen, “don’t talk about rope.”
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American diplomats also wortied that the Bosnian Serba were (oo splin-
tered and.disparate for Milosevic to deliver.™ The most dramatic cxam-
ple camé when NATO teied a pause in igs bombing, in hopes that the
Bosnian S(rl'ljs, under pressure from Milosevic, might be ready to capitu-
late and pull back their heavy weapons besieging Sarajevo. Not Mladic.
Instead, the Bosnian Serb general sent Janvier a ranting letter calling
NATO worse than Hitler, which made some American diplomats ques-
tion Mladic's sanity. So NATO started b(’)mbing again, with some diplo-
mats left skeptical of the Milosevic strategy. James Payrdew, the Pent;ggon
man on the shurttle team, wrote that the bombing pause had shown that
Milosevic could not deliver Mladic after all. Mlaclic was the crucial Bos-
nian Serb leader, Pardew thought, and worried that the Milosevic strategy
might lead 10 a dead end: that Mladic would notaccept a deal cut with
Milosevic, and that Lh}s deal would only pave the way for concessions
to Mladic,

The Milosevic strategy did not mean that the Americans could avoid
the prospect of dealing directly with Karadzic and Mladic. Flying into
Belgrade overnight on September [2-] 3, Holbrooke wri tes, he weighed
the moral implications of meeting with war criminals, ' Holbrooke
writes that he was “deeply influenced” by the cxamples of Raoul Wallenls-
erg and Folke Bernadotte, who “had decided to deal with a mass mur-
derer in order 1o save lives."""" The comparison is Uncnlightening. Wal-
lcnberg wds a young attaché in the Swedish legation in Germzm«)a;upicd
Budapest in 1944, desperately rying to give protective Swedish passports
to Hungarian Jews as the Nazis were depor(‘ing thein to be muldered;
Holbrooke was the assistant secretary of state of the United States, the
planet’s only superpower and the leader of (he planet’s most powerful
military alliance, which was massively l,)ombing the Serb leadcx‘ship o
submission.

The Americans had previously sounded out Goldstone about mecting
Karadzic and Mladic, Goldstone had old (he Americans that he would
not mind if there was a meeting with Karadzic and Mlactic in Belgrade,
although some State Department officials had thought it would be nore
seemly to meet the two men insicle Bosnia. Goldstone claims not o re-
member this green light, but does 1ot dispute it. He says that indicred
Suspects were innocent until proven guilty, and that if the Americans
chose to deal with Karadzic and Mladic, “that was their affair.”

In his memoirs, Holbrooke writes that it was “acceprablc o meet with
Karadzic and Mladic if it would help the negotiations.” The Americans,
Holbrooke writes, would “not ask to mect the two men, but would sce
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them, if Milosevic suggested it. . .. We would not meet with any Bosnian
Serbs—indicted or unindicted—if they presented themselves as a sepa-
rate celegation or tried to negotiate on their own,‘"'”‘ In ()l,llt'l;W()l‘dS, lh‘c
issue for Holbrooke was upholding Milosevic's primacy, not Goldstone’s
indictments.

Milosevic alinost immediately forced the issue. Qu Septembcr. 13, at
his villa outside Belgrade, Milosevic told Holbrooke that Karadzic and
Mladic were in another villa nearby. Holbrooke writes: “I simply hated
the two men for what they had done—including, indirectly, causing the
deaths of our three colleagues.” But so long as Milosevic led the delegé-
tion, and kept Karadzic and Mladic from “historical bullshit,” the Ameri-
cans would deal with them. Holbrooke, by his own account, only asked
Milosevic if Karadzic and Mladic could be helpful.™ Holbrooke dolcs not‘
mention that their presence on Serbia’s soil was a direct violation of
international law; all states are obliged to comply with the Security Coun-
al and arrest tribunal indictees. '

Holbrooke, disgusted, refused to shake hands with the indlcte'd mex.1,
although other Americans did. Karadzic tried tol subvert the Mll'osevxc
strategy by bringing up his ties to Carter, implying that Karad.zxc had
another channel to the Americans. Holbrooke slapped Karadzic down
for this, and Milosevic later specifically told Holbrooke that Holbrooke
had done well 1o disabuse Karadzic of any such illusions. Holbrooke
callecdd Christopher to describe the scene; the scecretary of state kne‘w' full
well that his assistant secretary was talking with international fugitives.
Alter two o'clock in the morning on September 14, the Pale contin-
gent—including  Karadzic and Mladic—signed an American paper
pledging to end the siege of Sarajevo.'” '

Unbeknownst to the public, the Americans held one more meeting
with Karadzic. On September 23, an American delegation—made up of
State Department Balkans director Christopher Hill, Roberts Owen, Par-
dew, Belgrade chargé d’affaires Rudolph Perina, and State De‘par.tmentﬂ
Serhia desk officer John Burley—held secret talks with Karadzic h'xm‘sel[‘
in Belgrade. Milosevic told the team that Karadzic would be flegotmtmg‘
This, Hill said, was fine, with the standard caveat that Karadzic could not
be the head of the Serb delegation. These talks went no more smoothly
than the last ones with Karadzic. He insisted on Republika Srpska—the
scifsstyled Bosnian Serb state—Dbeing an independent state, not mftr'ely
the Serb part of a central Bosnian state. He called the [)r'oposecljgxnt
presidency “one-half of hell.” Once again, the Americans turned tol I\’Il;()—
sevic to whip the Bosnian Serbs into line. And once again, Milosevic did.

235



N~

] CHATTER SIX

Not evelT“yone was comfortable with the Milosevic strategy. Sacirbey, as
Bosnia’sé[‘orcign minister, complained that the Americang were spending
too mucb time in Belgrade. Christopher wouried about s:llcl) reliance on
MilOsevit, and many American diplomats seemed to think that the Bos-
nian Serbs could not be entirely {rozen out. And, of course, there was
always the embarrassment of Milosevic’s dirty bands—Serbia's war
crimes in Croatia and its links to the Bosnian Serb Army and to Serb
paramililaries.

In particular, the Americans were horrified by Serbia’s ties to Arkan.
Holbrooke personally raised this issue with Milosevic twice. Ifirst, on Sep-
tember 30, Holbrooke me( with Shattuck in Zagreh, where Shattuck was
investigai.ing human rights abuses around the region. Holbrooke and
Shattuck both wanted to ook unhbiased, and they thus decided that Shat
tuck should try to find evidence of Croatian abuses against Scrbs in the
Krajina. But Shattuck was appalled at reports that Arkan was once again
engaged in his trademark brand of savage “cthnic Clezmsing,” this time
targeting Muslims near Banja Luka, When Holbrooke, traveling on to
Belgrade later that day, complained about Arkan to Milosevic, Serbia's
president shrugged it off as a “peanut issue” that would be taken care of.

[twasn’t. By late October, Shattuck was stil] gravely worried about the
situation in Banja Luka. Holbrooke had blunty told Milosevic that Ar-
kan's atrocitics smacked of another Srebrenica, and demanded that
Arkan be stopped. When Holbrooke bx'ough{. Arkan up again over din-
ner in Belgrade on October 19, Milosevic lashed back with a cliatribe,
refusing to see Serly war crimes as a legitimate issue and instead telling
of the suffering inflicted on Serbs by sanctions and war crimes by Croats
and Muslims. Besides that, Milosevic claimed that he had no control over
Arkan,

Holbrooke had had the CIA prepave a declassified memorandum to
shoot down (his implausible claim. As prearranged, Pardew now
pounced, producing the CIA memorandum and putting it on the table
next to Milosevic. In his memoirs, Holbrooke calls this paper “powerful
and mmcriminating.”? The GIA noted (hat Arkan all but certainly had
the approval of Serbia’s state security services, and might even be acting
on its orders. Arkan, the report said, had long had tics to Serbia’s Minis-
try of the Interior. Nor did the CIA believe that these Serbian govern-
ment agencies could be doing such things without approval from Milo-
sevic himself.
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Milosevic recoiled. He refused to touch the memorandum or even
look at it, and leaned away from it. Pardew left the paper for him. A
Milosevic aide told Pardew that he had forgotten something. He hadn't,
Pardew said. Milosevic could have it.

Hard-pressed both by NATO’s bombing and by Bosnian and Croatian
forces, the Bosnian Serbs capitulated. Holbrooke brokered a cease-fire,
which was signed by Milosevic—and Karadzic, under Milosevic's watchful
cye. On October 5, Izetbegovic refused to sign it because of the presence
of the despised Bosnian Serbs’ signatures. e signed a photocopy with
those signatures taken off.™ By then, American diplomats thought that
Milosevic was sure that he had Karadzic and Mladic in his pocket.

DavyToN AND THE Hacur

The next step was a November peace conlerence, to be held at Wright-
Patterson Air Force Base in Dayton, Ohio. There were three key issues
for The Hague, cach of which will be discussed in turn below. First, what
role would Karadzic and Mladic play at the talks? Second, what would
the Dayton accords say about the arrest and marginalization of war crimi-
nals? And third, what could the tribunal do to make sure it would not be

bzu‘gain'cd away during the talks?

Who Speaks for Pale?

The Miosevic surategy meant that Karadzic and Mladic’ were not needed
at Dayton. Sull, there were some indications—most dramatically, Hol-
brooke’s and then Hill’s meetings with Karadzic—that the Americans
were prepared to do alimited amount of business with indicted war crim-
mals if that would serve the interests of a peace settlement. On Septem-
ber 8, Christopher said he had not ruled out dealing with Karadzic and
Miadic, despite their indictments. “There are some practical logistical
problems that might avise in that situation,” Christopher publicly admit-
ted. "Butwe recognize we need to deal—with respect to finding a peace
settlement—uwith the leaders of the Bosnian Serbs as well as the leaders
of Serbia. And so, we have not ruled out dealing with them.”' (A State
Department lawyer working on ex-Yugoslavia went one hetter: “Conceiv-
ably, legally, you can negotiate with these guys if they're in Jail.”)
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Right before Dayton, Holbrooke rer ninded journalists that World War
I humanitarians negotiated with Himmler ' According to one senior
American diplomat who worked on Dayton and the t;\ll%s prccc(ling it,
Holbrooke briefly considerec giving Karadzic and Mladic some role—
presumably from overseas—if (hat would help the talks. If that is true,
Holbrooke must have/ quickly ruled out the idea. What would happen if
Karadzic came to América? “We'd throw him injail,” said a senior Ameri-
can official. Would Karadzic play any role? If he cid, this official said, he
would have to play it “over the telephone ™

But Milosevic was vital, and could notbe keptatarm’s length, let alone
branded as a war criminal, Holbrooke was worried about Milosevic's dark
record, and particularly that (lamning evidence would surface during
Dayton. That would make it harder to continue (o rely on Milosevic.
Early in Dayton, the State Department’s intelligence wing (INR) filed a
report which concluded that American mtelligence had no hard evi-
dence implicating Milosevic, Two 1993 reports by INR had drawn (he
same conclusions.

The Americans had another headache. When the site for the talks was
being chosen, Albright had not liked the prospect of letting war crimes
suspects like Milosevic and e Bosnian Scrb delegates onto American
soil. Karadzic, visiting New York in 1993, had been slapped with a lawsuit
for wartime atrocities by Bosnian plaintiffs under an American statute,
and the State Department’s legal staff wortied that the same thing might
happen to Milosevic and some of the Bosnian Serh delegates. Ac;,ord(ing
to State Department memorancums, Milosevic, who craved a whilf okf
Manhattan air, would run less risk of getting sued if he hid out ar Wright-
Patterson Air Force Base. (

Unaware that the CJA scemed not (o have the goods on him, Milosevic
was particularly sensitive about press reports on Serb war crimes. Here,
the Americans showed signs of distinct ambivalence about covering for
him. Shattuck continued to highlight the war crimes issue by Ll'a\‘éiing
around Bosnia, heading off to Banja Luka again on November 9. BCF()I‘;
Dayton, Holbrooke had publicly announced that the State Deparunent
was helping reporters trying to reconstruct the events at Srebrenica. On
the cve of Dayton, both The New York Times and The Ivlf’(l.s/zi'ng/on Post had
printed “take-cuts” on Srebrenica, huge and (I:lmuing PiCIﬁZCS dczt,ailing
the slaughtcx: Stung, at Dayton, Milosevic hnnblcd about a press conspn‘l
acy. On November 3, The New York Times again drew Milosevic’s fire for a
piece about Goldstone’s insistence thatany peace accords include provi-
sions for twrning over war crimes suspects. This time, when Milosevic
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complained to the Americans, Holbrooke told Milosevic that the Ameri-
can government had not leaked the offending story.

But the bottom line was the Milosevic strategy. American officials pri-
vately pointed out that Milosevic was the elected leader of Serbia. The
tribunal, a State Department official said, had “accidentally served a po-
litical purpose: itisolated Karadzic and left us with Slobo.” A senior Brit-
ish official says, “Milosevic was notjust prepared to speak for the Bosnian
Serbs, he was determined to do so.” Although Milosevic's lies angered
Holbrooke, the Milosevic strategy stuck. When the Bosnian Serb delega-
tion resisted compromise on the proposed map, Holbrooke had his team
frecze out the Bosnian Serbs. (In an ecrie note of solicitude for his Bos-
nian Serb rivals, Milosevic asked for Mladic’s hometown to be included
in Republika Srpska, the Serb entity in Bosnia.) In the end, the Bosnian
Serb delegaies were stunned when they saw the deal Milosevic had cut
for them. The Americans briefly panicked when they noticed there was
1o Bosnian Serb signature on the Dayton accords. Milosevic laughed this
off as “bullshit” and promptly got the signatures——including Kara-
dzic's.'? Karadzic did not come to Dayton; he was not needed.

Not Hunting War Criminals

Most of the crucial decisions about what American soldiers would do to
arrest Bosnia's war criminals were made before the delegations arrived in
Dayton. The White House and the Pentagon were reluctant to make
arrests, animated by a sense of how unpopular a vigorous Bosnia mission
would be among most Americans. In 1995, on the eve of Dayton, Dick
Morris says he did a poll for Clinton that asked Americans their opinion
on seven or eight tasks that American soldiers might be called upon to
do in Bosnia, like disarming the Bosnian Serbs and repatriating refugees.
“The arrest of war criminals was the one that they most opposed using
American troops for,” says Morris, “T think probably because of the heri-
tage of Somalia, hunting for the bad guy [Aideed] " Morris wanted Clin-
ton to assure the American public that “we’re not going to be rummaging
around 1n the mountains looking for war criminals.” Clinton, told of the
poll results, said that America would not do that. “He was quite ada-
mant,” says Morris.

Morris thinks that Bosnia’s war criminals were never “well enough
known for them 1o be hated.” This is in stark contrast to bitter public
awareness after World Wars L and 1. Mortis, sounding a bit like the topic
was the New Hampshire primary, reckons Karadzic only had 20 percent
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na.me recognition, as against a preswmced 100 percent for Saddam I{USJ—
seitn. “I don’t think that the public ever really got that Karadzic was a son
ofaAbitch," Morrig says. “Because e wasn'ta hgad of state, justa géneral1
1 Lllnnk most people didn’t know the name.” (As if to 1v1\nderscore hi;
povml, Morris is confusing Karadzic with Mladic, who was the general ‘775
The Republican-led Congress, which Clinton had once called “'(llt"
r?ms[ isolationist Congress since the 1930s,” dreaded American é’ﬁll'\]i
(,xfﬁs, This prompted Perry and Shalikashvili 1o announce t?h;\/( ll](‘;lj :E)I-
diers would wrap up their Bosnia mission in a year. IHolbrooke 11?){;'5 1.h;1t
7()7pcrccnt of Americans dicd notCwant American troops i1 Bosnia a’l'( all.re®
‘ ‘I“lllc military did not want this mission, and wanted to keep its 1'espon.si~
1,)111(1c'>s to a minimum.'? Christopher says, “So this was basically S:l'lx(e
pushing for more responsibility than the Pentagon was prepar(;d t/o ktall((e
z/md lower echelons of the Pentagon were very unenthusiastic.” A weck’
before Dayton, according to Holbrooke's memoirs, the military did not
cven \t’ant NATO's Implementation Force (IFORY (o be deployed in Bos-
nian Serb }erritory or on Bosnia's international borders, and they (;nly
w'cm ted to 'c.ncourage" the partes to withdraw their heavy weapons. Nor
dx.d the military want IFOR o have the authority to {nvcslig;\(e war
crimes, react to “over the horizon” reported atltacks on imerinauirma]
s\.'orkers, or respond to major human rights violations. Even the 111‘L‘c‘;"11’1—
tional Police Task Force (IPTF) was to b(i denied arrest powers. I"ix;ull(y
VII‘(?Ibl(‘mk'c writes, “the Pentagon opposed any mandate or obligation L(;
arrest indicted war criminals. Needless (o say, I disagreed,”™

On October 25, Holbrooke writes, at a White House meceting, the Pen-
tagon and a reluctant State Department agreed that IFOR \\'011)1(1 not 4b€
Il;csponls?ble for arresting war criminals.'™ Sh;\lik:lsl‘wili retreated slightly

rom this stand in a sccond White House meecting o J » W
do not wish to be obligated to arrest war <‘rim(i::;1(2 Q1))nu QO\QtOb(II ‘2‘7. e
authority to arrest them if we get the e ”;’5‘2‘ Thi e 1"1(‘@[)“’]16
c y Lo @ 1wemaf we get the chance. This was evidently not
much more than a fig leal over the Pentag
§

on’s basic unwillingness t
m th . °5S to
arrest war criminals. ’

On ¢ - q . e :
3 n1 October %1, the American clclegmmn had its (inal White House
mee /] oh 1d G 1 | ;
I C(,L}Hg with Clinton and Gore before (1(’:1)'(1111115;' for Davton. Clinton, in
Holbrooke’ as foc i ‘ “sobered by b
oke’s account, was focused on American soldiers, sobered by both

SO ndtia and t p LI 5 < -
. l > > y > { ~ I»
1\ < 1€ 1IMpenc 1“{‘ ACCIs1ion Lo send U ()OPS mneo BO S O
DIO0Ke ”ldd(, a last‘(l“fh P]Qi\ on I(Lll 3(17, 1C ;Uld I\/Ilrldlc

I Saic [l thC 1 1€ (¢ }‘ I 1 ‘S 1 c, ¢ WAas
l at I'eé was one critic 1 ssue S
o & [ 11( d O raise, even h() ]k h ya

difficule, “ e are gol eate :
; t. “If we are going to create a real peace rather than an uncasy
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cease-fire,” 1 said, “Karadzic and Mladic will have to be captured. This
is not simply a question of justice but also of peace. If they are not
captured, no peace agreement we create in Dayton can succeed.” There

was silence at the Cabinet table.'
That silence was, px‘cf:sumably, a final endorsement for a weak arrests

policy.

The Bosnian delegation at Dayton did not realize that American pol-
icy on war criminals was in its essence already set. The American and
European delegations came together to pressure the Bosnians, a process
Sacirbey, then Bosnia's foreign minister, describes as “kind of like pissing
on cach other's hands and saying we're cleaning our hands.”

According o meinbers of Bosnia's delegation, Bosnia proposed put-
ting eight points about war criminals in the peace accords and the Bos-
nian constitution: explicit provisions that the parties would have to arrest
and extradite war criminals; automatic sanctions for noncompliance;
and mechanisms to purge war crimes suspects from the police, the mili-
tary, and otficcholders. Holbrooke supported the idea but was overruled
by Washington, which saw this as mission Crc:ep.m Although the Ameri-
cans, with Holbrooke's support, accepted some of Bosnia’s other sugges-
tions, IFTOR’s mandate was not on the table. Sacirbey, who handled the
war crimes portfolio for Bosnia at Dayton, says that Holbrooke simply
told him that Bosnia’s proposal was “imfmssiblc.” “The U.S. figured,
we've got o convince the Serbs across the parking lot to sign onto it,”
says Paul Williams, a former State Department official serving as legal
advisor to the Bosnian delegation. The issue of war criminals, the Bosni-
ans were told, was “a deal-breaker.”

Instead, the Americans put forward the Pentagon’s preferred lan-
guage: MOR would not have to arrest war criminals, but it would have
the authority to do so. This was a huge step back from what the Bosnians
had proposed. Unlike the Bosnians, the Americans did not want to put
the war criminals issue in the annex on IFOR,

The American delegation had a tough tactic to lean on the reluctant
(and squabbling) Dosnians. According o Sacirbey and Bosnian officials
at Dayton, an American diplomat told the Bosnians that Goldstone had
approved this language. “That took the wind out of the Bosnians’ sails,”
says Williams. The Bosnians unhappily agreed to the American proposal.
Told of this incident later, Goldstone was appalled. “Absolutely not,” he
said. “120 percent false. I was not asked and T would not consent.” “We

1

never siened off on anything,” says Blewitt. “That’s a lie
£ g
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./\s ever, America emphasized protecting Americaun lives, Christopher
said that NATO would 1ot send in peacekeepers if Karadzic and Mladic
were still in pc?wer, Posurg a risk to American lroops—a ba[ﬂing posi[,ioh
L%ml, the American negotiators quickly backed away from, H()H)rnmke in-
sisted to Milosevic (hat Bosnian Serb forces frce David Rohde. a Christian
S(‘fm’r‘r% Monitor reporter captured while discovering evidcnce,of lh/eAS’rc—
brenica massacres,"™ and cven got ('Hn‘istophc]' to write Milosevic a stern
letter dcmnncljng Rohde’s velease, -

.Thc Europeans were even Jess enthusiastic. According to Williams
Bllsit told the Bosnians not to mention way criminals, f}guring that Mil;
sevic would never acceptit. Britain and France cid nc;t want sanctions
over war criminals, Williams says. Russia tried to edit the anne v
cred IFOR (o water down the force’s mand

x that coy-
Ol ate. According to Goldstone,
Rn._ssm vigorously opposed” an Amierican suggestion at Dayton that
IFOR he obliged (o arvest (he war criminals, " / '
Worst of all was Milosevic’s modest proposal for Karadzic. Milosevic
1}161’61)’ wanted to trounce him in clections, by pressing the many Bosnian
Serb .refugccs n Belgrade o vore against Karadzic. On November 3, Mi-
losevic told Holbrooke that excluding Karadzic from Bosnian clcct,ions
would only make him a martyr. Holbrooke shot Milosevic’s idea d(;wn
A few days before Dayton was mitialed, Goldston .

w e had no illusions thag
IFOR would track down war criminals. How

could Mladic e 11 jai
The ont ek de o ‘ ‘ adic end up i jail?
e ¥ possibilities are, one, is he voluntarily gives himself up,”
rotastone said. “The other scenario ic e oo : )
. scenario 1s it's going to hec i It
cal interests of whoever’s runnj be par ’ : § ; Om’c e ol
' } ' 1 g the part of the former Yugoslavia he's
l ; =3 - e - N
N to have him (urned over. Oy I'suppose, third, he can be g paviah in a

sel-imposed prison.” Goldstone did not mention IFOR at all

The View from The Hague

As Day‘tvon started, Goldstone and Blewitt seemed exhausted anc worn

down. Watching Dayton from ihe cheap seats in The Hague, the tribu-

nal’s stall worried that the wibunal might be bargained ay
3 =

St AWay as a sweet-
ener tola peace deal.

Amn(;s(xcs had long been a cause of concern in The Hague. In Novem.-

ber 199 - . . ' ;

bel 1))1."), Albright said that America was against amnesties. But when

Cfl}l ter 1.?1‘0kel‘ctd acease-fire with Karadzic and Mladic in December 1994

tribunal officials worrie rat Carter mi thr ies 10t the

ol "c vied that Cartey might throw amnesties o the

deal. Going into Dayton, Holbrooke saicl, “We are not going to compro-
< [ -

mise the war tril s pr >l YDA C
> war tribunal’s proceedings.”™ Did Cassese worry about amnes-
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ties? “Yes. Of course. Before Dayton I was worried and Goldstone and I
decided to take some steps and to approach some of the leading powers
to impress upon them the idea that amnesty would be unacceptable. And
they said, Yes, we fully agree.” " A senior American official said, “The war
crimes tribunal isn't going to mess with our peace talks; we're not going
to mess with the war crimes tribunal.” As Yehuda Mirsky, Shattuck’s
spokesman, put it during Dayton, “In this building there is a consensus
that the tribunal won’t be bargained away in a vulgar way.”

That of course lelt open the possibility of undermining the tribunal
in nonvulgar ways. Goldstone insisted that the tribunal be a part of any
settlement. First, at his most lawyerly, Goldstone said, “We're a creature
of the Security Council. It's an apolitical mandate. We have to do our
Job. I protect the professional interests of the tribunal.” Second, more
practically, he argued, “I don’t think any ‘pcace’—and I say it in quota-
tion marks—that’s established at the expense of justice will lead to a
long-term resolution.”

At the start of Dayton, Goldstone wrote to Albright, his best ally, asking
that America make the surrender of war criminals a part of any peace
accord."™ Goldstone said he had received American assurances that
there would be no wmnesties. On November 7, Cassese pointedly gave a
speech to the UN General Assembly, complaining that forty-one of forty-
three indicted suspects were believed (o be in Serbia or Bosnian Serb
territory. “Our tribunal is like a giant who has no arms and legs,” Cassese
saic. “To walk and work, he needs artificial limbs. These artificial limbs
are the state authorities.”!®

When rumors reached The Hague {rom Belgrade that Karadzic and
Mladic might be amnestied, Goldstone uncharacteristically exploded in
public: “What politicians have the moral, legal or political right to forgive
people charged with genocide and crilpcs against humanity—for the
deaths of tens of thousands of people—without consulting the victims?
[ just find it abhorrent.” If the world corminunity backed a deal that let
Milosevic’s regime shelter Karadzic and Mladic, Goldstone warned,
“then all of us at the tribunal would question whether it was worthwhile
puwsuing the work, "

The tribunal issued three major indictments during the Dayton con-
ference, aiming at senior figures. This was what Holbrooke had feared,
although the indictments did not derail the Milosevic strategy. Sacirbey
says he had been tipped off—he refuses (o say by whom—that these in-
dictiments were coming, and was anticipating them as a way of raising

the profile of the war criminals issue. First, on November 7, the tribunal
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indicted three senior INA officers—Mile Mrksic, Miroslav Radic, and Ve-

selin Sljivancanin—({or command res)
pital massacre that had allegedly |
grave."™ The first indictment aiming

directly across Milosevic’s how.

Next, on November 10, 1

ponsibility in the 1991 Vukovar hos-
eft the victims in (he Ovcara mass
at Serbia proper, this was a shot

he Hague indicted a group ol Bosnian

Croa(s-induding Bosnian Croat leader Dario Kordic and his military

chief Tihomir Blaskic—for atrocities

Bosnia's Lasva Valley.!

before Dayton, Blewitt says,

man in particular was
the American ambassa
Lasva Valley ones was

being head of the HVO [
spector of the army.” This was rej
but Galbraith differs: “Since wl

clearly President Tudj
on Galbraith’s accoun

tribunal was o kick lijs indictec
Finally, on November 16, the

against Muslims in 1993 in central
* The wibunal tried to get these indictments out

to defuse accusations of anti-Serb bias. “Tudj-

pissed ofl,” recalls Sacirbey. Peter Galbraith, then
dor to Croatia, says, “The immediate impact of the
that Tudjman transferred, removed Blaskic from

Yortech in

1¢ Bosnian Croat nulitia) and made him in-
1e press as a promotion, ™
1enis being commander ol your own army

a less important job than nspector of an army?” Galbraith says. “It was

man’s icea of getting him out of the way.” Still,
L, at best, Tudjman’s idea of compliance with the

stone’s way of reminding Dayton’s

all,” Goldstone said. Purely coincide
he said. “We've issued indict

were timed to remind

harder to disposc of the tribunal
ments were largely ready
that we were going to be part of the D
of it, that we were going to be part of

To get America’s attent

Pofficer upstairs,

wibunal issued a new mdictment against
Karadzic and Miadic for genocid
crimes at Srebrenica." Gold
second Karadzic-Mladic ind

€, crimes against humanity, and war
stone staflers say they hurried to have the
ictment ready for Dayion. Was this Gold-

negotiators of The Hague? “No¢ at

ntal? “[1]t was really happenstauce,”

ments when they've been ready.” But Blewitt,
Goldstone's deputy prosecutor, has said that the Dayton indictments

N

negotiators of the war criminals and to make it

M1t was coincidental that the indic(-

nen, says Blewitt, but “we wanted Lo make sure

ayton solution, whatever came out

the deal.”

ion, on November 15 and 16, Goldstone made
the rounds in Washington, mecting with Lake, P
well as CIA director John Deu(ch

erry, and Shattuck, as

,and Strobe Talbott, de puty secretary of

state. With Perry, Lake, and Deutch, Goldstone focused on intelligcnce
issue. Someonc had leaked a letter from Gold-

cooperation, a crucial

stone ccmﬁlaining about (1
]

intelligence he got. Gol

1€ “dis;lppoinr,ing” quality of the American

dstone wanted information about alleged conver-
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sations between Mladic and JNA chief of staff Momcjilo P.eri\‘sic during
the Srebrenica massacres, which could implicate Milosevic in Srebre-
nica."” Sdll, after his meetings in Washington, Goldstone said he got
“[elverything and more than I could have expected.”

Goldstone says he also talked to Shattuck and Talbott abouf Dayton.
Alter the Washington IIICC’lZiDgS, Goldstone said he was “not prjl‘vy)t(? the
negotiations nor would I wish to be.” Might there be an'mcstles‘ You
can rule that out absolutely.” The Americans, Goldstone‘smd, agr{eed that
“the parties should be required to cooperatc,”b m(:lt,ldmg.tummg O.th,
suspects. But Holbrooke was “acting very much in the political domain,
and Goldstone knew that “the interests of justice may be relegated to a
sccondary status in the talks.” )

The Americans did sound a number of reminders at Dayton that The

Hague was of some importance. Principles aside, Holbmok{c underst/gzjd
the practical usefulness of The Hague, as a way of cementing the Mi o
sevic strategy. And the war crimes issue, Shat,mclk has noted, was'a nonnf—:l
gotiable demand for Chrstopher. In his ()[’)Cnmg speech mT Novelflbc‘x
[, Christopher made human rights and the plm‘xshmem of war cr‘lm.cs
one of four basic principles for a settlement. Farlier the s'ame d.ay, Cl'ms-
topher had personally raised the issue of human rights with Mllosewc—l—
reminding Milosevic that his good reputation was by no .mczms assured.
And on November 10, Christopher again asked Milosevic to cooperate
with The Hague. This time, Christopher reiterated his pul?lic commer'lt
that America might not send IFOR troops so long a}s Karadzic and Mladic
were i power. Milosevic seemed hesitant to promise that they would be
deposed. Christopher urged Milosevic to find ways to go around the [1WO
indicted leaders, as done in the Patriarch letter.

In the end, Dayton’s text was either opaque oy minimalist. “The reff{r—
ences to war criminals in Dayton are glancing,” says Major General Wil-
liam Nash, the An‘xcritan commander of multinational IFOR forces. “At
best.” The parties were to “cooperate fully” with the tribunal,"® including

with evidence-gathering and arrests.'” Indicted pCfS(')Il'S wﬂere to be
barred from public office in Bosnia,"™ despitec Milosevic 5' elforts. And
IFOR, as America had wanted, was given the right “to mom?or and help
é:‘nsur(—: compliance” with Dayton, but was under no obligation to arrest
indicted war criminals.'! ' |

\ Finally, just belore the gala signing ceremony in Paris, on Dcceml,)er
14, Clinton himself issued a top-level bul rather vague private warning
to Milosevic, Tudjman, and Izetbegovic of the importance of letting the
tibunal do its work. Clinton also made a point of reassuring lzetbe-
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govic—who dcspcrately wanted to get rid of Karadzic and Mladic—that
clections would be a way ol

‘gcuing war crimes suspects out of Bosnia's
political life.

In Paris, Milosevic also gota hnal payoll for his part in the Milosevic
strategy. Clinton briefly metwith each of the three prc;sidcm\s, and Milo-
sevic evidently reveled in his few moments of face-time. (The White
House did not, trying o divert

bress attention from the one-on-once meet-
ing between the two men.) Clinton told Milosevic that Milosevic would
have to coutinue (o lean on the Bosnian Serbs 1o make Dayton work,
and that Dayton would not have been possible witl

1out him. Very possibly,
but it would not have been necessary either.

Prace ano e Searcn FOR JUSTIGL

Pax Americana

«r

I'his NATO force in Bosnia will be the biggest, toughest, and the mean- |
est dog it town,” promised Perry. Starting on December 16, some 60,000
[FOR troops moved into Bosnia, bringing asud
troops, black and white and Latino, were
multiethnicity.

den peace. The American
a wulking advertisement for

Sarajevo g

ve Igman I\

At Dayton, Izctbcgovic had once old Perry that the Bosnian Serbs,

like the defeated Nazis, should have terms imposed upoen them,; Perry

remindetl Izc(bcgovic that Bosnia had not defeated the Serb forces. But
NATO, of course, had, even though the victors politely called themselves
a pcacckccping force. Before the arrival

h
i

MUSLIM-CROAT

of IFOR, it had been casy o
say that The Hague could never approximate Nur'emberg: 0o victor, no
victor’s justice. But now all (

12t had changed, with even the Bosuian

Serbs cowed.'”? By common consensus, the implementation of the mili-

tary side of the Dayton accords went off with remarkable efficiency. It
was the clvilian side that lagged. And one critical component of tl
ian side was the question of war criminals.

If there was ever a moment for arresting the indicted war criminals,
the arrival of IFOR was it. But IFOR’s policy ou apprehending war crimi-
nals had been set by a White House that was scru

1e civil-

SR S B B I M SN PR

Sea

pulous about avoiding
casualties (and was aware of the upcoming presidential election).'™ This
had not been America’s war, and thus the r

Ad’ri aric

ctributive desires of Arthur t
Ballour or Henry Morgenthau Jr, were quite alien to Clinton's White
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House. The Europeans, whose sold
alreacly sick of ex-Yugoslavia
attacks.

Um,iljuly 1997, despite fierce
rights activists, [IFOR stuck with its
its soldiers stumbled upon the

tiers had been there for years, were
aud dreaded angry mobs and guerrilla

policy: it would arrest war criminals if

g duties, but [FOR would not seek out (he men on T

- _— e Hague's list.
Even Christopher says that “the execution | -8

eft many of us disap ointed
We thoug Cre Were (uniti / ¢ stined.” o,
bught there were opportunitics that were simply not seized.” Gold
stone wr sher. “We'll apr L '
I, on(- »1\15 harsher. “We'll arrest people when they come into our laps,”
1e said in 1996, « W ade th i 1 : .
7 ). "Anybody who made (hat policy cither was stupid or not

.scu()‘us. I'm not sure which it was. Because it couldn’t have really been
considercd that arrests woulc

[ take place with th: IC i
ake place wit at pohcey. Not a sir
arrest has taken pl l ke g

slace, and n 2 view. | ;
;4 otone, m my view, is gomg to take place.”

By the time Goldstone left the tribunal in October 1996, IFOR had in-
deed npl made a single arrest. Nash recalls, “[Wie | ‘
on at the time that our coergy level in (he C;“_b'] C

those military tasks specified in 1
And we concentrated on that.

1ad so much going
lays was focused on
ayton that were clear and articulated,
We were (ryi et the armi ack i

the ban“‘acks, get the equipmcnl,s(oredi’ L/chljictl?n%m e back
ofﬂcinl,: the Joint Chiefs were bricfed ;
(known as Annex 1-A), but no
ary commanders felt (]

to a senjor Pentagon
on Dayton'’s military provisions
ton going alter war criminals, NATO mili-
oy comman <l 1at their orders from their political bosses had

perfectly clear. Nash says that he had ]
.NATO’S! member states, with “political

IS non-pursuit provisions, of the inst

ear instructions from
guidance that was very specific in
ructions to the mﬂitary command.”

This suited the military. As a senior Pentagon official put it

R . -
Iherels a resistance (o mission creep. T)
ng....You don't want to have anc ) i i

! ‘m. Y y ant to have anothe Somalia, especially when public
pron is dicey anyway on the whole Bosnia mission. DoD [Department

L
of Defense] d 17t we 1
efjcnsc] doesn’t want to send soldiers on a mission they're not

U‘ame(} for If you're Clinton, d

1e1es aresistance o polic-

O you start taking ten casualtics a d:
7 § S ada
and go full-bore after Karaclzic and Mladic? And ¢ :

1 1en have Congress say
we weren't so sold on this in the first place? ‘ )

Anotherﬁsemor American military official later recalled, “If you did [ar
et V - ' . L g ol -
]'gsts of Iiaxadmc and Mladic]| in January 1996, then you've taken on hel
i - . S ’ ot N )

gerentstatus. Then you've gor a guerrilla war, There'd be sniping and
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critcasm from the press and human -

m m the course of their regular peacckeep-
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bombs.” To Holbrooke's chagrin, Admiral Leighton Smith, the Ameri-
can IFOR commander, went on Pale Television to deny that he had the
authority to make arrests.”™

The Europeans also made no secret of their reluctance. A senior Brit-
ish Ministry of Defence official said that Mladic and Karadzic “were sur-
rounded by large numbers of heavily-armed well-trained bodyguards,
who were not stupid, who appeared from time to time to our embar-
rassment in front of the cameras and the media, but always surrounded
and in the middle of large nwnbers of civilians. A major firefight would
have resulted in large numbers of casualtics of innocent civilians as well
as the military personnel.” Nobody had the stomach for that. As this
British official added, “[BJoth Mladic and Karadzic in terms of Serb pub-
lic opinion were very important political players, and if [IFOR and NATO
had been perceived as acting partially particularly against those two indi-
viduals, we were genuinely worried about the impact on the broader
peace process, the process of reunification and nation-building would
be even more difficult.” British military officials continued to worry that
arresting Karadzic or Mladic would spark reprisals or splinter the Bos-
nian Serb leadership.'®

Russia, still in the throes of its uncertain transition to liberal democ-
racy, was overtly obstructionist. Russian nationalist politicians professed
traditional affinities for the Serbs, as fellow Orthodox Slavs."” The Hague
was scen as being as much of an American show as Dayton and was there-
fore resented. On December 11, 1995, Andrei Kozyrev, Russia’s foreign
minister, had said that Karadzic and Mladic's indictments should be fro-
zen."” As Cassese recalls, “[T]he Russian ambassador came to see me on
a Sunday [December 11] with instructions from Kozyrev asking whether
it was technically and legally possible to (reeze those arrest warrants, and
[ said, no, it is impossible.” The two called Goldstone to confirm that
stance. Goldstone says he got “a telephone call from the Russian ambas-
sador. [t was a request and it was very very promptly refused.”

Karadzic, though stigmatized by his indictment and barred under Day-
ton [rom holding office, proved quite capable of fulminating against
IFOR and Muslims, even without shuttling avound Geneva and New York.
Returning from Dayton in triumph on November 22, 1995, Holbrooke
met with Clinton and Gore at the White House and warned that the
capture ol Karadzic and Mladic was “the most critical issue that was not
resolved at Dayton.” Holbrooke writes: “I repeated my view that if the two
men, particularly Karadzic, the founder and leader of a stil] unrepentant
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separalst movement, remained at large, full implementation of the
agreement would be impossible. The President concurred, saying, ‘It is
best to remove both wmen.’ Without giving a direct mstruction, he asked
the military to consider the issue,”'s

Soon after, Holbrooke wrote to Milosevic to demand that Milosevic
rein in the Pale Serbs. Holbrooke later wrote: “[O])n the future of Kara-
dzic and Mladic, Milosevic remaived adamant; he could not, and would
not, deliver the two men to an mnternatonal tribunal.”™ This was an
overt Serbian violation of the Dayton accords, even before it had been
formally signed in Paris.

A Weong Turn

With so many former antagonists in close proximity, it was almost inevita-
ble that perpetrators and victims would meet, and not amicably. On Janu-
ary 30, 1996, Djordje Djukic, a gencral in the Bosnian Serh Army and a
Mladic ci‘ony, and Aleksa Krsmanovic, a Bosnian Serb Army colonel, took
awrong turn and stwmbled into the hands of Dosnian police in Sarajevo.
Djukic had been the head of logistics for the Bosnian Serh Army, and
Krsmanovic had done the same forthe Sarajevo arca—logistics that facili-
tated war crimes like the Sarajevo sniping campaign. As such, even
though they had not been indicted by The Hague, the Bosnian govern-
mentnamed them as suspected major war criminals and started prepara-
tions for'a trial in a Bosnian courtroom. Djukic “really was the conscious
presence of Serbia in Bosnia," Sacirbey later recalled. “He knew how
logistics were being directed and where they came from.”

Starved foi suspects in custody, and presumably leery of a trial in Bos-
nia’s courts, Goldstone quickly issued an arrest warrant for Djukic and
Krsmanoyic‘ The West did not appreciate The Hague's interference.
“Justice (?rolds(.one complicated matters considerably,” Holbrooke writes
in his mémoirs.'™ [FOR was scandalized. “IMJy first personal reaction
was that it was going o be very hard to conduct business,” says Nash. “I
thought\]ﬁudge Goldstone made a very serious mistake in having a nonin-
dicted in¢lividual brought to The Hague.”

Milosevic insisted that Djukic and Krsmanovic he freed. Mladic pub-
licly ordered the Bosnian Serb Army to end cooperation with IFOR. At
the time, this looked like & moment of great danger, but this was more
show than anything else. “We never stopped talking,” Nash later adimir-
ted, “At n&y level, I did not hiold any meetings, because with me came the
press and that type of stuff, and they wouldn't meet with me. My colonels

s
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i 1 jan Serb
both at the brigade and battalion levels, met with VRS [Bosmin o
J co ar i ' -or three-week perio
Army] counterparts near daily throughout that two- or three-week |

that they broke off relations with IFOR. We kept up day-to-day ;Letlhialc(i;v
level and we kept doing our business.” Holbro?ke ﬂ‘e\lv to .gd tha;
where Milosevic told him that Djukic was slowly dying of cancer, anlﬁl C
both captives were “simple soldiers” who should be flet?d at (')nce.fWhat
To NATO, the Djukic arrest was an uuwelcomg sn'eal\ px(;we\}/)v (!)na "
might happen if IFOR moved agaivst 1,1'1(2 war cr'lmlmalf. ”.fxe :31 Ogm
worried that Mladic would kidnap AIﬂCI‘lCHI? soldiers. st, it wox( 1kgll€(l%
after Djukic even if thatmeant an IFOR soldicr fro.m N(-:brask‘a gr;tavle thé
“Absol\utc‘,ly,” Goldstone said. “Because not arrest.mg them (ﬂ[} h e
sanie effcct. Who's going to decide? It's 'a question of'lchoosm%f::neriq
crystal ball you're going to look into.” As it turned out, it was 1;0 et
cans who bore the brunt of Serb anger, bm: passcl?gcrs ('m. a bus :
Sarajevo suburb of llidza, who were ﬁhol atin repnsal. sx.npmg. o
E;fcn*unc. knew that keeping Djukic nn(virsmalToxrl.c ina I:sm *J;ic
was d}i\flgCl'OUS. So French IFOR woops \.vhlskcd'DJuknc- and t(slnflan;he
out of their Sarajevo jail and into American helicopters bound for

Hague. As Folbrooke writes, not without irritation,

(o1 ar ainst Col-
they were held for imonths by Goldstone before the charges against C |
| eral Djuki ‘lose to death
onel Krsmanovic were dropped and General Djukic, now close to dea
from cancer, was released. - '

i 15 Inci izure
Christopher and I were greatly disturbed by this incident. The sei 1
of the two men, neither of whom were ever indicted, had disrupt
he 4 ’ : eced or we. We
the implementation process and set a bad precedent for the futt

it incider fore
determined to try to prevent any repetition of such an incident befo
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it became a I);lLLCIH.

Actually, although Krsmanovic was never .chnrged, The Hague hastily in-
dicted Djukic."" He would die of canceri‘n} May. L

On February 18, the Dayton signatories established ’[?1 ss OI, ! ,
Road™ that said that suspects could only be %pprc'hen(’led if The }Dag;u,
had previously reviewed a warrant. But Bosm.ans m(crpreled}the ju 1c—
affair differently: if IFOR’s foot-dragging continued, the Bosnian govern

i atters 1 1 ands.
ment might take matters into its own hat

JIFOR versus [CTY

: A . PR St e 'I'] 3

NATO's unwillingness (o arrest war criminals was a constant sore po; t
F2n N SR N ¢ L4 y V -
with The Hague and the Bosnian government. An IFOR commander
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“to implement those rules of engagement

CHAPTER 51X
points out that his trooy
of who the indicted war criminals were, or their |
for the troops; those steps were not taken until
IFOR, blnming The Hague for providing shoddy mlormation, com-

plained that it had pho[ographs of only 15 of the 52 suspects, m

any of
them indistinct or bj

17 of the 52 suspects, many of them hopelessly indistinct.
As IFOR and the Bosnian Serb Army (VRS
were real risks of confrontation. A senior Ame

rican military officer says,
“[Wle should have put a tank batal

jon in Pale, day one.” IFOR and
buman rights officials say there was at least one major [ace-off al Viase-
nica around April—which, according to thesc sources, may well have
been because the Serbs thought IFOR was there (o arrest Mlacic. At a
road checkpoim, aSerb officer bcﬂigcrcnlly tolc
to move his platoon. The American refused and move
checking in with both his company and battalion commanders. Nash
recalls, “IWle just said, ‘You want o fight? Today's
good place.’ " The Serb forces backed down. In t
possibly explaining the VRS's strong reaction—were rumors that Mlad-
ic's black Mercedes had heen moving along that road in recent weeks.,
During the confrontation, 1IFOR had scouts out |

Mel‘ce‘dcy“"‘
Hun;lan Rights Watch wrote, “[1]

soldiers are making every effort

d in more forces,

a good time, this is a
e background ol this—

ooking for a black

Lis increasingly evident that IFOR

ot o ‘encounter’ the two most notori-

ous of indicted persons,” Karadzic and Ml
!

adic.'® More obliquely, a scnior
Ameri(f:;m official says, “On the one

hand, Tagreed that our military were
not a police force, but on the other hand, under the rules of engage-
ment, they damn well ought to be pickiug up anyl

»ody they came in con-
tact with. There were a number of times on whicl

11 recall pressing them
as vigorously as possible.” Amer-
g away from Han Pijesak, Mlad-
1s, in the American zone, ' although IFOR of-
ficials say they had close to a full tank battalion there
under surveillance.

ican IFOR troops were accused of kcepil
Ic's mountain headquar'te

and kept the area

When enterprising journalists went looking, t

hey managed to find
many of the indicted men.'’ T}

1e foreign press corps in Sarajevo keptup
a drumbeat on the issue, aggressively asking 1IFOR briclers wi

1y the war
crimes suspects were still at large. Perversely

enough, these kinds of em-

i . . . -
barrassing stories in the press may have sometimes been welcomed in
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o5 wentinto Bosnia,without its officers having lists -
dictures, or instructions -
well into January 1996.

unry. IFOR's “Wanted” poster had pictures of only

) sized cach other up, there |

Tan American licutenant ‘
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the White House. “I frankly regarded that :«lS positive negatlgtj}putii]l;cluz,d
says Morris. “People saw that we weren't doing too much, and tha p
S
lew. e mission. » o
"101‘;500; 3/];\: n:ll:o reluctant to be dragged into war c1:imes mvesngaltmr:is;
most notably the excavation of mass graves. These digs wega}a gnz y;loﬂ
of sophisticated medical detective worl‘< and cruder steps. ' 1e r_o'vgr o
cation of the sites was found by satellite photography an §u1v1 o
counts; but to find the precise spot, investigators‘woul(l sometur‘es SI;lnglz
drive a long metal probe into the ground, pull it back L}[),'a,lt‘C ;r:;; e
tip for the methane stench of rotting CF"PSCS' l}()\fvs Qf mvis‘ 1g] o ._mCh
to comb the fields for every scrap of evidence. I'his kmd‘o 'IHCJ .ylmr '
searching was not exactly the first thing one WE\IH,CQ'LO do Ln a c;;vmzs
side that might have land mines. The Serb authorities too an' " '1b:1
interest in the digs. When wribunal investigators went tg the Nova l'xs(, :1
ield, near Srebrenica, where some of the mass‘execuu(ms took place, “
crowd of Serb military men showed up, too. I}<QR prcferrcclr not to <.3’xe
pose its soldiers (o fields that might be hiding m.mes, nor t,? a'n.tag?ﬁélu
the Bosnian Serbs by digging up cvidence of their \fv‘orst au OCl[/l\ej. .
The mass graves became a flashpoint between (;oidil,m.]ci', : )nglid,
and Shattuck on the one hand, and IFOR on the other. 4Imt1a )i;«fe ¢ .
not have enough forces in January and Febrflary to provide gllal( ;xlgVios—
sites,” says Nash. On January 21, Shatmck“tnbed 'Lo f()rc’c" L}?le ISSL;CH;Y "
iting mass grave sites around Srebrenica. Smith 1r‘nmcdmt? ,Y pub - y"d(‘
bulfed Shattuck: “NATO is not, I repeat, NATO is 1‘101, gomg L,O p}on ,U,
specilic security, or in other words guarantce secx.,mty,‘[(j)rl tc(:ruTls 1111\;; T
gating these grave sites.” Nash says that whm? pub'hc officials d'I/C ms: u%t
bublic statements that we should do certain th‘mgs, and Lryltng.to P.n
extraordinary pressure on the military to Lake: mdepen?ent actions i
line with their quoted views, I don’t Lhink that '~'. helpful. o .
Albright kept pushing.]oining tribupal xxlvestlgatQX's at Pilica, lnf??r S ,1
brenica, in March, she threw down a gthntlet: “Mladic and Ifi(rya( zic need
to know that their days of roaming around are numbcred. " By then,ra1
sentor IFOR official says, IFOR had drawn up lists of sites to L:]‘ICCk 'SG’V(‘?l"d
times daily, personally and through remote technolog}". The 111\./est.1.g?to/§s
proved, from the military’s point of view, simply a pain to work with. As

one IFOR commander complains:

There was also a lack of clarity on which sites the tribunal was interested

in. And they bad a lack of specificity as to this site, this piece of ground
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right heve, this road junction mtersection or this soccer field are the
fields and we want them watched, And (

hey could not produce a ljst,
and alocation. . . .

[TIhey were ves y difficult to work widh, because they
were notwell coordinated in (heir efforts. They didn’t know exactly
where they wanted (o go, they wanted (o kind of explore. They would

hear a rumor and suddenly decide they wanted 1o go check out an area,

We'd explain to them, we don'( operate on an ad hoce basis, that if they
want to go look at an area, we needed abou( 94 hours to brief our sol-
dicrs and make a reconnaissance, organize he security, and . . . coordj.

nate with the local police authorities.

In April, ‘when tribunal inves(,ig‘:ll.ors arrived at Srebrenica, Amcrican
[FOR commanders refused (o clear the sites of fand mines, so the tribu-
nal had to wun 10 a private humanitarian nlineswecping organization,
Onjuly 7.: at Cerska, near Srebrenica, where IFOR [eared Lo e
siilfing dogs from the Norwegi;m Peoples Aid rushed in,'"
IFOR uhima[cly agreed only to provide “area security” for the forensic
excavatory during the day, but when The Hague’s invcs(.igators left, IFOR
did, too. There was overnight umnil,oring, but not I

ad, mine-

rotection, says a se-
nior IFO& official. In at least one mstance, a site was disturbed, although
P ot two of topsoil. Not only
were iuves‘t,iga[ors nervous about snipers, bu they feared that Iezwing
open mass graves unguarded in Bosnian Serh territory was an invitation
to tampering or booby traps. So two American mvestigators, Bill Haglund
and John Gerns, would sleep by the grave, without IFOR protection. '™
In August, the UN administration in [

. . - . . .
asenior IKOR official says it was only an inc)

astern Slavonia mincswcpl the
area ;11'01111@ the Ovcara mass grave, but with a twenty-ton de
cle that trashed the grave site irself!7?

With (]]C;erl‘i\’al of IFOR, the focus ofpoliticking over the tribunal had
shifted away from budgetary issues. Bug the tribunal stll felt vy
derfundcd,‘ The budget had grown—about $11 million in 1994, $28 mjl-
lion in 1995, and almost $41 million jn 1996—Dbut did not kee
with the increasingly large caseload. In 1995

I]H[Uﬂg vehi-

P pace
, France and Dritain gave
nothing in yoluntaxy contributions, while America gave $700,000 and
cighteen sl‘;itffcrs‘ Even major countries did litde for the wibunal if they
had soldiers on the ground: Britain sent three staffers, but its voluntary
contribution of $31,700 for video and computer equipment was less than
the $105,000 given by Soros's Open Society Institute or (he $500,000
from the Rockefeller Foun dation.” The tibunal rem
tom of the list of Western prioritics in Bosnja,

ained near the bot-
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Noncompliance

S( h 1 msigence €ecaniec an excusc 1 at1 1'[an<lg(1 ce, 1d C
2NC 8] L [() (J O t gl C( ar Vluff
V(‘/ Sa. 1 ((11 ‘l ‘}‘ l I'¢ men in 11({ l DY l y w o S,b t
¢ 1 aictec L 5 (,bl uary, severnmn ere roat
< O ne ff (4 d 1
( 12 a l I span (;] a l”l rites com )l( n thd( [h(y were bell g
at at O cs CO aine
(Al Dalla andc J)O\ (e
l SSULY 1 xXtra I S\l%l)(( §}]leldc(1 118 three 1n-
[ ts ‘Vh]l( Mll()S( VIC S
pressured to extracite sus
d]CLC(l INA O“ICCIS‘ In \% lt(ZL, CIOLU,S were Cl”dgcdl)y Lh(f Ulb““f(}l S llldICL-
ments o I C ar 1 (Hll(l 15()81112111 roats. IVI( a RdJlC,
C 0O ‘]l(f 1rst (;l()a
¢ 3 [ {Old 1
n h te 1 Y ‘lle tr llllal as arre (1 y” IS A L8 pc te m -
ste D osnlan CFO s f()l separa ur
aictec b 11D , was A
s ()f IIe was soon {Ie I ot Z s Snldl*,
ed, t ]15 d“gCl Of merican IS()
dC 3 (,l oats O / §O
(1[[(1 Ill)“l r\] ()UI(,Xala, Wh() S’dl(l hlg was a VlOI(‘UO“ ()f I)d} ton. I ](h( N ”l(
nos rominent roat s lSI)eCt as Il\“lg 1 4 ;;clgleb d})dll[llelll.
O [) O ¢ C O 1 y Was a
¢ 4 ‘ d were fal I . d re y w
/ f om 1“““11(1(“.6(1 Ml l(h( raz lll ent
I((,U \(‘71( \n(l 1\11 1(1](: I
al 3 ar (:ll (f“”l ]’l(‘f l b n 1(:[)0[ ters whno “1]“( (l
I\/I s t g[ Cl( VISIO
Sk“ﬂg ca »57[] AJEVO 111 5
111 Ill 1 lla O WOTIrTies [ [)( Ing arrest ] ara 121 o a
g € Cd (,l C cwentt SESsS10n
11 at he d W 1r1es o /
OI tll( I.SOSU all S(/Ib pal halllcll[ mn [:L]C, W”.h no GH(IGHL [edl ()f “aha]l
” I 1 })9 Hll a l()l}ff ] alf,.
O { (010 O p tr d ) -
MOI( h(”l cven I\/Iladl(j, 1t was I((llcl( AlS VVIIO all.racted (_llC attention f
- Wa. 17 o
A erican ()ﬂlcldls, by llllde[l““llllg l’ayl()ll Afler lylllg low he“ II C()}{
f] L arrve (1 I{dlﬂd7 1C soon lCSUHrlF( d to “l(,”nldat(: :;( IbS b y! I a
1St ! y RY4 SYImp ‘h’l“(:
to D“dyt()n I hC} can t arrest me, [(ZU (1(.17.1C )X aggcd to I(TPOII( I's. I am
g g . . & rites:
om to O (l\/Cl W hL”( VeI I IC( l I nee (1 Lo trave [ ]Iolbl()()k W S

Of all the things necessary to achieve our goals‘ in Bosmav, Llhein[\(t))ls;i
important was stiJl the arrest of Radovan Karadzic. . . . As wlf la;?ic <
the President and his senior advisers even before Dayton,r Z;u 1z h;d
large was certain to mean Dayton delerred (?x‘ defealed-.ki\fotl;:;sg )O(SL
changed six months later, except that [(?l‘;ldllc was rebui 11ng f; thé
ton. While the human-rights community and some II]CI.N )Jexn;)vi .
State Department, especially John Sl]at}uck an‘d Madelex‘nc A I-Iaﬁm;
called for action, the military warned of casualtle§ and Serb retali }
il an operation to arrest him took place! They s§1d th‘e); WO]:?i;j;:i:
out only if ordered to do so directly by the. F’x"cmdent, Llu: 1 a (/ed O§
went wrong the blame would fall on "h? cvilians 'who hal( {nsx::).urde“
the operation, inciuding the President hllmsclf. Tlnlfs fvvas a 1(3(13/](1 en
to lay on any president, particularly during an election }»/ear, ; o al;
hardly stu‘prising that no action was taken to mount, or eves I B
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operation against Karadzic in 1996 or 1997,
That is, for the first two years of the NATO mission in Bosnia, there was

no planning of a raid on Karadzic.

25h



Nt

CHAPTER S1X

I})fjl.lly, the White House had decided to try to get Karadzic out of (]
Pohtzcal spotlight, but not (o actually arrest him, /-i SCXIiOl:[\J‘ﬂ‘("'iC’UI oﬂ]FC
an] says, “My recollection is that NATO was not prepared to 1?10[11’1!’ (hk
force ov take the risk 1o do (he things necessary to arrest hi ‘ oxt
i)fs{ choice was to get him out of the government.’

U\m Administration s goal was (o remove Karaczic from pow
nificanty weaken him through diplomatic pressure, thus defusing the
pressure {or a military operation.”” Apd 4 senior IFOR ‘r)ﬂ'ir'c‘r‘ \wi’ .
rccep(?ve to the idea obusing “all the other means nccc%a;‘ o "
up,” like breaking Karadzic’s fabled cigarctte and line

also
Lo screw him
‘ vasoline monopolie

More crypiic U SeI 1 ] . o TWle e
( yptically, another senior American diplomat says, “TWle

e o ' » were
lookmg mto anumber of alternatives to our trooy

ok )8 making arrests,” Th
official adds, “[W]e were look: c i i .
fici ds, [Wle were lookmg at geting other folks (o do it" The
o[hcml‘ refused to elaborate.)
Noxmnlll.ary pressure could sometimes have

‘ Huilica : an impact on Serbia and
(‘lo(mz}. ”Irymg to sideline Blas] (

Croattd. ' kic by moving the indicted Bosnian Croat
1y Ao iy eyt r y A /
ulitary leader into Croatia’s army, Tudjman miscalculated

! A lot of dip-
lomatic pressur s broug . o
: pressure was blought to bear on the BJ

! ! askic case,” says Galbraith
He also was in the Croatian army, he was the mspector of (I
he was on Croatian soil. So it was easy for the Croat
) c Croat

make sure that he went.” Ty

1e army, and
an authorities to
entatieely sgreen 1 mp{}%)lcd up by his own muchinatioxjs, Tudjman

ely agreed to « Maskic by the end of March 177

515[.(_(1, d( me ”(Illl h' Yt u ]‘ S S ) > S
I , c be L ‘
g I aeln h()ll.,L arres , 1IC 1 Lh(, ”1')1,“](1[ S

J?_Ill‘ ()n‘,’I\»{eU‘(:h 30, Pervy visited Zagreb, Lhreatcning to slash Croatia’s
1{1(01‘|1at‘mnal Anancial and military aid. Finally cowed, Tudjman im()i';u«
sibly :m{\mmccd that Blaskic had volunteered (o surren(lc‘r hin ‘"1} £’

cause B!LlSkiC was ostensibly going voluntarily, Croati / rachition
precedent. ; ’ N

Blaskic re-

asel no extradition

Milosevi : i [
Ill[maF would not tirn ovey any ol the forty-five Serbs stil) at large,'™
and made it clear that the three suspects in Milosevic’s own ou

‘ army could
sleep eaby : i
P easy. In a surreal scence, one of them—as well as Miadic himself.

couﬁdexltly attended the Belgradc funeral of their fellow
pect, Djukic, who had died of cancer™ Bug L'\/Iilosc\'icldid agree to (ur

ovcr‘ two unindicted men (o The Hague for qucsl,i(ming' D%“x;(‘nol’ UIl .
H]O'VlC and Radoslav Kremenoyic. Because they were no€ ;ll(li(ctlc‘d ;;LIC
se:wc, like Tll({jll]ﬂll, could claim he was not Sctting a precedent ’ (‘ 1 'l f)‘
dition. Erdemovic—wio opporl.l.mislic;%lly scrved oun: roat (he

indicted sus-

in Bosnian, Croat (he
on. & te—who opp : ' S , Croat (he
a Croat by ethnicity), and Serb forces in Bosnia—claimed (o be an

( nwﬂhng partcipant in the Srebrenica massacre, forced to kill My

: slims
> 180 J— : y \
or be shot himself, Fcanng his former Serh comrades

» Erdemovic was
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1, so the next
" Holbrooke writes,

Gr or sig-
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looking to turn himself in to The Hague, and was arrested by Serbian
secret police after giving interviews to Le Figaro and ABC News."™ Milo-
sevic was on the spot, and this time he reluctantly yielded to American
pressure: after a month, Erdemovic was delivered to The Hague.™
Bosnia, the government that had the least to account for, gave “ful-
some” cooperation, Goldstone said. On March 21, The Hague made its
first indictments against suspects under the Bosnian government’s con-
trol, with Bosnian Serbs as the victims.'™ In May, Bosnia became the first
ex-Yugoslav governinent to carry out a Hague arrest warrant, arresting
two Bosnian Muslims accused of murdering and torturing Serbs at the
Celebict camp in 1992, Bosnia had its misgivings about this, and it is
possible that if the suspects were more important figures, Bosnia would
have been more reluctant. (Two other Celebici suspects, a Bosnian Croat
and a Bosnian Muslim, had already been arrested in Vienna and Munich
before they were indicted by The Hague.)'™ Ironically, the refusal of
Serbia and Republika Srpska (the Serb entity in Bosnia) to cooperate
with the tribunal hampered the Celebici indictments: Goldstone had to
get Serb witnesses to travel to another country to give evidence. A tribu-
nal that was regularly excoriated in the Serb nationalist press as being
anti-Serb found itself with mostly Croats and Muslims in custody.’

While America explored options other than arresting Karadzic, The
Hague did what it could to turn up the heat. On May 7, The Hague
opened its first trial, of Dusan Tadic."™ The Tadic trial's opening was
supposcd to be a gala media event (so many reporters showed up that
they had to work out of two big red tents pitched on the tribunal’s front
lawn), but things kept going wrong. The tribunal had hoped to make
history with rape charges, but they were dropped on the morning the
trial started because a witness was afraid to testify in The Hague. The
prosecution’s opcening sta.temcnt»-noi even given by Goldstone—was
tepid and casily outshone by the defense’s Michail Wladimiroff, a promi-
nent Dutch criminal lawyer who elegantly quoted Grotius. One judge
mispronounced Balkan terms such as “Ustasha™ and “Herzegovina.” The
first witness, James Gow, a respected academic at King's College, Lon-
don, put the press to sleep and scared off live television coverage; years
later, the mere mention of his erudite performance would make prosecu-
tors groan. (Tadic, during his trial, would paint a gory watercolor titled
“Dr Gow + Serbs.”) And it was impossible Lo forget that Tadic, a pawn in
the Bosnian Serb hierarchy, was nobody’s idea of a major suspect.
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on having Karadzic resign as president of Republika Srpska and of his
Serb nationalist }'5olitical party, and on kecping Karadzic's image off tele-
vision screens and campaign posters. All that was needed was Karadzic’s
signature, and to get it, Milosevic had no difficulty finding the man that
IFOR kept missing. Holbrooke got what the American goverriment
wanted: the pressure to arvest Karadzic was off for the rest of year.'"

The Bosnians fumed. Before Holbrooke's shuttle, Ejup Ganic, Bos-
nia’s vice president, had threatened to pull out of the elections if Kara-
dzic and Mladic were not arrested. The International Crisis Group, a
well-respected organization monitoring the implementation of Dayton,
recommended that the elections be put off because of difficulties in im-
plementing the civilian provisions of Dayton. One of the key failures,
in addition (o crucial issues like the repatriation of refugees, was the
continuing influence of war criminals at large. Karadzic posters were
plastered all over Republika Srpska, and Serb nationalist leaders spoke
frequently and warmly of him.'” When the Organization for Security and
Cooperation in Europe (OSCE) stood behind its decision to give a green
light to the elections, Bosnians joked that OSCE stood for “Organization
to Secure Clinton’s Election.”

Privately, one senior White House official admitted that Ieaving Kara-
dzic in Republika Srpska was akin to leaving Goring and Gobbels in Ger-
many aflter World War I But when asked publicly about Karadzic and
Mladic, White House officials were rc]cntlessly “on message”: focus on
the September elections in Bosnia, and downplay the fact that Karadzic
was atlarge. Ona presidential campaign trip in California, Leon Panetta,
the White House chief of staff, was asked under what conditions America
would move against Mladic or Karadzic. “We really have to keep the pri-
mary mission of our forces there in mind,” said Panetta, “which is that
they're there to provide security and support for the other IFOR forces,
and their mission is not to go out and'arrest Karadzic. Now if they con-
front Karadzic, then they are supposed to take him into custody, so that
pretty much remains the mission of our forces.” Similarly, Clinton aide
George Stephanopoulos said, “We haven't yet succeeded at holding ev-
eryone accountable for the war crimes, you're right, but we also can’t do
anything that would jeopardize the clections right now.”

NATO and OSCE officials had argued that arresting Karadzic might
create a nationalist backlash right before the elections. But no backlash
was needed. In the September 14 voting, nationalists of all three ethnici-
ties triumphed over multiethnicists. Biljana Plavsic, handpicked by a
hopeful West to succeed Karadzic, was voted president of Republika
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thing that could happen, tribunal staffers said, was that Milosevic would
flood them with low-level suspects, overwhelming the tribunal by compli-
ance. When there were rumors that Goldstone might get the Nohel
Peace Prize, some members of his own staff gr\,xmbled, “You are dealing
with not enough money, not enough staff, burcaucrats, big cgos, and
small minds,” said an official in the prosecutor’s office. “At least The
Hague is quiet when you go home at night.” There was appreciation for
all Goldstone had done, but the honeymoon was over.

The tribunal had a knack for self-inflicted wounds. NATO countries
worried that The Hague would accidentally leak classified information
turned over as evidence. There was only one reliable encrypted tele-
phone, i the chiel prosccutor’s office, which tribunal officials said was
maintained by the CIA. A witness in the Tadic trial announced that the
Bosnian government had ordered him to perjure himself. In a worrying
lapsc of security, a Croatian refugee, for some reason carrying a red rose,
managed to get past two security points and into the main tribunal it-
self 1% Mevludin Oric, one of the tribunal’s best witnesses of the Srebre-
nica massacre, said that he might not testify because the tribunal was not
protecting his family from Serb reprisals."”

Arbour started with next to no knowledge of ex-Yugoslavia or Rwanda.
At first, she proved more cautious and conservative than Goldstone,
frowning on show-boating “CNN justice.” Arbour was less willing than
Goldstone to play to the media, which some of her staff (and all of the

journalists) thought was a mistake. Goldstone would later privately ex-
press considerable irritation with her for not playing to the press and, in
the fall of 1998, for not trying hard enough to get into Kosovo.

Unbeknownst to outsiders, Arbour had something big up her sleeve,
Soon alter taking office, she decided to start making sealed—that is, se-
cret—indicunents. These would allow the military the advantage of sur-
prise, although at the expense of the tribunal’s usual public denuncia-
tion of a suspect. The decision to use sealed indictments impressed
NATO. It suggested seriousness.

Arbour had plenty of targets. In Prijedor, as Elizabeth Neuffer of The
Boston Globe found, the police were still dominated by Hague suspects,
charged with atrocities at Omarska, including accused concentration
camp commander Zeljko Meakic. Simo Driljaca, who had run much of
Prijedor’s 1992 “ethnic cleansing” as the police chief then, was now run-
ning much of Prijedor® Diljaca would be one of the first to be slapped

with a sealed indictment.
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can advocate for the tribunal. “We oppose amnesty for the architects of
ethnic cleansing,” she said in that 1994 speech. “We believe that establish-
ing the truth about what happened in Bosnia is essential to—not an obsta-
cle to—national reconciliation. And we know the Tribunal is no substitute
for other actions to discourage further aggression and encourage peace.”
The tribunal, Albljight said, would deter war criminals now and in the
future, help bring reconciliation, and strengthen international law. But
she knew the difficulties too. “This is not Nuremberg,” she said. “The
accused will not be the surrendered [eaders of a broken power.”™ She
cmphasized money, investigations, staff, and political will.

Albright, in short, was a true believer, in a tradition going back at least
to Lloyd George. But she coudd not plausibly claim any mandate to re-
think America’s war crimes policy, ncither from the 1996 clection nor
from any discernible shiftin Clinton’s thinking on Bosnia. She was acting
as equal parts Morgenthau and Stimson—both pressing for punishment
per se and for legalism—against the Pentagon and the White House.
Unlike Morgenthau, though, her calls for punishment found little public
echo. Whatever risks she would take in a firmer policy on war criminals,

she would be held personally responsible.

Albright versus Cohen

The stage was set for a confrontation between the Pentagon and the
State Department. The Pentagon started by offering what seemed like a
comproniise. In December 1996, at a NATO summit, Perry, the outgoing
American defense secretary, called for the creation of a special police
force to arrest war criminals. France and It;vtly were cool to the plan. The
idea, according to Shalikashvili, was to distance NATO [orces—which
were to shift from being called IFOR t6 SFOR, for Stabilization Force—
from any arrests and thus diminish the .chance of retaliation. This police
force might not even be under NATO command.”™ The NATO ministers
agreed, Perry said, “that bringing these indicted war criminals to justice
Is an important mission—>but is not an SFOR mission, "

Perry's successor was less conciliatory. William Cohen, a Republican,
said that American troops would be out of Bosnia in eighteen months
and would not hunt down war criminals while there. In March 1997,
Cohen warned, “If they choose not to pursue peace, that is going to be
their choice.” Was peace “something they wish to pursue or do they want
to go back to slaughtering each other?” Cohen’s hands-off approach to
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kans, tried unsuccessfully to press Milosevic'into surrendering indicted
war criminals under Serbia’s control.?"

Albright kept ratcheting up the stakes, next with a high-profile tour of
Lurope. On May 28, she pointedly visited the tribunal, delivering a stem-
winder of a speech calling justice “the heart of American policy toward
Bosnia."? She wernt to a Portugal summit of NATO foreign ministers,
which issued a call for bolder steps on the issue of war criminals.?” Then
she proceeded on 2[ tough, whirlwind tour of ex-Yugoslavia. On May 31,
in Zagreb, Albright bluntly asked Tudjman about Dario Kordic's where-
abouts and threatened personally to block loans to Croatia from the In-
ternational Monetary Fund. Winging on to Belgrade later the same day,
Albright told Milosevic to turn over Serbia’s three indicted JNA officers
or risk international isolation. “Words are cheap,” she told Milosevic.
“Deeds are coin of the realm.” Finally, proceeding to Bosnia the next
day, she went to Banja Luka, in Republika Srpska, to hector Plavsic about
Bosnian Serb intransigence.?"”

Albright’s victory was not total. Almost nothing was more controversial
than putting soldiers at risk in arresting war criminals. On May 22—
several days after Cohen and Albright had ostensibly reached an under-
standing—Cohen distanced the Pentagon from her more muscular ap-
proach to Dayton. Arresting war criminals, Cohen said, “puts them
[NATO troops] at great risk. ... They are not police officers, they are
not people who are trained to arrest. Their function is quite different.”?"

A meeting of NATO defense ministers echoed Cohen, freezing an Ameri-
can proposal to arrest some war criminals.”’®

But Albright had the good luck to acquire an unexpected important
ally. In May, Tony Blair’s Labour Party thrashed Major’s Tories in British
elections. After years of diffidence or quiet obstructionism from Britain,
the tribunal now found itself getting warm support from Robin Cook,
Blair's moralistic foreign sccretary. “We're just leaving these guys
around?” said a baffled Foreign Office diplomat, of the fugitives. Ata G-
7 summit in Colorado, France and Italy'agreed to more planning on how
to arrest some war criminals.’”” Confronting Karadzic’s loyalists, Plavsic
(the West's rather dubious alternative Bosnian Serh leader) emerged
trimphant from a June power struggle in Republika Srpska. Soon alter,
stories began to appear in the press about American plans to arrest Kara-
dzic, reportedly drawn up by the CIA and the Pentagon’s Special Forces
but not yet approved by Clinton.?'®

Meanwhile, Arbour was secretly trying to force NATO's hand. “We
were working virtually nonstop on the arrest issue,” she recalls. Arbour
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pening in many places, The (ribunal knew that SFOR troops in Prijedor
would encounter Drljaca, the Serl head of Prijedor’s police, who had
played a key role running the Keratern and Omarska conceniration
camps.®" Instead of driving Drljaca underground by

were important figures, not like the lowly Tadic. ‘ The Hasue
Kovacevic, unarmed, surrendered an(lrwas whisked tO‘J 1RCI );‘igo _

Drljaca was fishing in a lake not far frf)m Omarské V’vhan\S”]li() ' 1:“2(1?3

publicly indicting ters came after him, Living up to his violent reputation, Drljaca p

him, Arbour in March got a sealed indictment, “We gave it to SFOR,;'

icopters,
pistol and fired on the British commandos who had left their helicopte
says Bletvitt, the deputy prosecutor, “and said, wel
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I, we know you were
encountering this guy, and you can set up the encounter in g way that's
ot going (o cause any loss of life. You're in the driving scat. The guy
doesn't know he’s indicted.” This, Blewitt recalls, caused °
ruckus in NATO and elsewhere. There

hitting one of them it the leg. Drhjaca was immediately mowed down.fr
’ ) ) e . . N - O 'lv
This was not altogether unwelcome to NATO. A State Dcpaxl.mctlltl "
as noe g o ‘ : : 0"

cial coolly pointed out that Drljaca’s death proved that SFOR woulc

an Almighty a fact that would scare other fugitives. N e the s
In a sign of Cook's activism, it was I.Srmsh troops who ern J Wteek.
Amecrica }’)rm'idcd logistical support; Clinton hz?d been noru I1c< a w:\S
before that the raid—called Operation Tango in SFOR p.dr anCE—[;TG
coming, and had decided it did not pose an un-duel'n‘r;k t(c)»mc o
troops.” Berger explained that SFOR !.I'F)U])S h'ad regfx (uly cl e o
contact with Kovacevic and Drljaca in their rouUne'duLles,’ JIVK thus !
arrest fell under SFOR’s rules of Cngagcmean Thls’ \Yzls, inits own way,
an official confirmation of what human rights acnw'.st.s' had long sus-
pected: that SFOR often bumped into indicted war ‘c.m"mna}s, i
The reaction in Republika Srpska was angry. Kra‘psmli: now the Sc4r)
representative on Bosnia’s joint pres(irdency, asked Serb}s not t,(l) t;ll:ox;—
venge on the young SFOR soldiers””"fa statvcmen L thl[ so%llnf ecd e
threatening than soothing. Pro-Karadzic radio broadcasts Lf.lllll.le u c’\
Drljaca had been murdered, and Plavsic conflemnved‘thc ;1 ngrl;
State Department official shrugged off the na‘tmnahst rhetoric at Drlja
ca’s funeral as “organized top-down backlash.” N
In the days alter the raid, there were three apparently aIlLl"V\'G?Lilll
bombings. One American soldier was lighltly xvc)ull(lecilaby aﬁ ?mnf:fll a
sickle;”" another suffered minor injuries from a bomb.? NATO officials,

was a lot of resistance and pres-
sure, trying (o get us (o back off. Because they were saying that it was jus(
unfair that these people were not given the opportunity to flee—ip ef.
feet, that was what they were saying. So we didn’t back off at all. We just
said thatiwe’ll BO public and expose you lor the fraud you are. And a lot
of heated words.”

Arbout had another card (o play.jacqncs Klein, the American headof
the UN authority in Eastern Slavonia (UNTAES), was a bold and forceful
military man. When Arbour told him that Slavko Dokmanovic, the for- :
mer mayor of\’nkovar/was secretly indicted and in Klein's territory, Klein
bad him arrested without incident and sent him to The Hague on June
27 “And there were no adverse consequences,” Arbour says, “and I think
it certainly did set a more favorable climate for SFOR to be more

proac-
tive.” The Hague had finally offered NATO a4 safer way of making

arrests.

Operation 'I‘(,cngo

“What we did was not the same as Auschwitz and Dachau, but jt was a

mistake,” said Milan Kovacevic, who had helped run Omarska, in a stun-

ning 1996 interview. “It was planned to have 4 camp lor people, but not

. I . e
| i including Clinton, grimly let it be known that reprisals would bring dit
¢ concentiation camp. Omarska was planned as 2 reception cen including Clinton, g

re. .

But then it tined ino something else. I cannot explain the Joss of con- consequences.™ ) d its stripes like Britain. The Russian
trol. Tdon’t think even the historians will findan explanation in the next Not every country had chax“lge s s.v '}l o a-nd Yevgeny Primakov
50 years. You could call it collective madness, 20 Kovacevic, the director Foreign Ministry denolul,lced CO?Vboly(Ijmclj]nol 'to Jaunch any more.?
of Prijedor hospital, would not have much longerasa free man to boozily the Russian foreign m‘xmster, r\?’alllC( ) 9k07~- 7 -know Fl-énce /hz}d been
contemplate his sins. And as American officials let ””,6 ]Ym Yor ]m;S !’ , fC’lI:iﬂ casual-

Kovacevic was in his office at the hospital when NATO finally struck, mvolved in planning a second 1'a1221211} t_he Frenc ]_ ZO.HC 5 \ynst 1r%icularly
Early in the morning of July 10, British SFOR troops launched two well- ties, had backed out earlyin July.™ This French reticence was pz
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Karadzic has been marginalized, although moderates—Ilike Milorad
Dodik, who served as prime minister—remain in short supply in Re-
publika Srpska. France remains particularly cautious, possibly because of
memories of French hostages taken in 1995. American officials com-
plained that France only accepted the surrender of a fugitive when there
was 1o way Lo avoid it.*” British and American officials blame France for
the fact that Karadzic remains at large.
Under firm pressure from Albright and Cook, Tudjman finally made
a gesture of compliance with The Hague, in the hopes, say American
diplomats in Zagreb, of winning back Croatian control of Eastern Sla-
vonia. After America (to Arbour’s chagrin) promised a trial within three
to five months for susnects who wurned themselves in voluntarily, The
Hague (ound itself swamped by an unprecedented load of ten suspects.
On October 6, Dario Kordic and nine other Bosnian Croats went to The
Hague of their own accord, or at Jeast of Tudjman's.
There have been several more SFOR arrest raics
planned to avoid any NATO casualties. “If you're going to do it,” says a
senior British official, “why take casualties?” France remains the most
reluctant. Alain Richard, France's defense minister, has accused The
Hague of “show justice” and has said that suspects must be arrested with-
outany bloodshed; Arbour retorted that the French zone was “absolutely

dlscourbging because Karadzic was presumed to be in and aro 1 Pale
in the F;rex'lch zone. e

The plan, said a Stale Department official, was to go after the people
SFFOR could easily grab: the mos( undefended apd wnpopular x’var Icr’inlljes
s;uspc—'zcls. “Low—hzmgi ng fruit firse,” says a British diplomat. Drljaca fﬂH]C(\l
for his venality and known locally as “Mr. 10%” for skimminq ili; i’cx;cerlt~
age off ofvnll dealing in Prijedor, was a good example. “I(‘ivcr\y’onejust
Il:IC”de(t;d asigh of relief, says a British, official, when this “gangsl,cr" was

Itwas §till not clear whether Karadzic and Mladic would be arrested,?
Before the raid, there had been a debace among human rights ::rtivwi‘sls
and goverument officials about whether to g0 a;:l,cr K;undzi} ﬁ‘krsr 0 or \L(;
arrest lesser figures before him. “If you're going to kill a snake \«hy not
(:u{t at the head?” asked a senior State Department official bg,*['m*c (hor
raid. “There are people under Karadzic and Mladic who w)ould Iike'(o(
see them fall anyway, like Biljana Plavsic. If you grab some, you might

all carefully

scare them i somiethi yer
them into somuhmg desperate, the ones who

. are sitting in cafés.”
Miadic ostentationuslv cirrform. 1 : v ( ) S
Ld[lOHb{)/ surfaced i plain view: he went (o |

Mz his son’s wed-
din clgr : eI joyi :
o gi'm Bclgl ade and spent a week enjoying the Montenegrin seasicie. 2
Tladic ¢ > attract less Wester I becau
] adic tended (o attract less Western attention than Karadzic because
1€ was ing i : ika S ' it J ¥
¢ wasnot meddling in Republika Srpska's politics as vigorously as Kara-

dzic, and because he o .
s ‘igh(CJ1);1l(glzif)tletcl‘;’(iflg;:l:gH(;:If/\i: r];:(l;c(;L{erﬁgl,lqued} But ”m n.cn safe” for fugitives. On December 18, Dutch SFOR troops arrested two
(hat Karadyic might be arresl,c(l» " (]éé(iicl x;élfl(jl’o(>]\e told Mxlosc‘wc | Bosnian Croats for atrocities at Ahmici in 199%. On jz%m,mry 22, 1998,
Stpska's politics as he had pledged (o do.2 \/\"r‘«lé ] (’f_'}>'1]111:1 U‘f IECP‘fhhka i Amgjrl.(:an Sk OR soldiers l'aunfhed the’ ﬁrst raid in which they directly
supreme commander, made thc (hrc;uenjng ;CSSU;L )f‘, y ?(,'Ivl(,w NATﬂOﬁ P;lrucxpate(l, l)r’l‘s'}dy al'rest.mg boran\!clhstc, who had bragged that he was
Karadzic was stipped of police protection o N <“:‘ \"’!511 to P?ﬂﬁ: ' the Serb)AdoH in Breko in 1992, British troops arrested three Omarska
alized as the West (hyew its influence belllin’d CPh ; ~]\C;1:al;msly m:df‘gm- suspects in ‘Apnl and May. By March, four Bosnian Serbs had turned
kept leaking that Karadzic would soon he ip - (\ASI(:. ATO officials themselves in, evidently frightened by SFOR'’s raids.
another 2% sven be i The Hague, one way or As SFOR took The Hague more seriously, it also got frustrated with
The raid never came. In 4 SUININg StOry i The Washineron Post T the‘({ibunal's occ?xsional blunydcrs. SFOR ha.‘tcd the thought of ;1rresti'ng
was said to have wrecked a I-?O!,Cn[ialL raid when oln(: of!téﬁ H .(Mf) .lfmw fl},lgl'UV(i’S (:1.1?13@(1 “.] the um‘evhable carly indictments; [h?re as o pomt
off Karadzic, who is presumed to be in the Frénrh ;C;ll‘ ST(; ]CA@»S Hpped r%skmg NATO soldiers arl."estmg low-level ])equle Wh.o n?lght not be con-
have involved hundreds of wellarmed NA’fO Iro}r ’ ( ¢ ,],C raid “"i‘lllfl victed. In May, /‘\1‘1.3()1._11’ withdrew fourteen of these indictments, prefer-
dzic’s bodyguards.? 1, The New York Times <")fﬁ \I.)Sf’ ?lo"S!whelm Kara- ring to focus her limited resources on bigger fish. Then there were two
\lmd been 4 specific plan 1o caich K:n‘admir’?“b \(.m; (le'“‘cil j«lmf there deaths in custody, both of which fed Serb nationalist images of The
\) arrest Karadzic and Mladic were I‘Cporlé(lll“ SC:”SM‘.‘) IJUIV/ 19:)5% plans to Hague as an anti-Serb kangaroo court. Dokmanovic, soon before his ver-
, | NATO casualties and Serb backlagh 21 Fescuttied. thanks to fears of dictwas to be handed down, hanged himsclf on June 29; Kovacevic died
/ of an aortic aneurysm on August 1. And French SFOR forces killed a
Stnce Operation Tango, the tibunal has been strengthened boly by 1 SCl:b SUSP‘CC'{ .i“ et radin Foca i Serbi i i
ther arrest raids and by continuing e %; ' C’C ?OU! b)f fur- '5()1116 Iugm?v’cs are presumed to hav'(': fled Bosnia for Serbia, which still
5 support from Cook and Albright, shields war crimes suspects. “Bosnia is no longer so cozy,” Arbour says,
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witlt thirty people in custody. “So the natural place to go 1S Scrbiaiﬂ’
Mladic reportedly has lived in Belgrade for years. ;

SFOR’s raids have continued, and have even begun to aim highcjr'
On December 2, 1998, American SFOR roops arrested General Ra(lislnjv
Krstic, a senior Bosnian Serl officer accused of a major role in the Sre-
brenica massacre. This prompted loud Russian and Serb protests. Within
Bosuia, arrests still continue, even after the Kosovo war. An accused Ke-
rateim shift commander was nabbed on June 7, 1999, and Ra.doslzgv
Brdjanin, a senior wartime Karadzic crony, was arrested by British SFOR
soldiers at a roadblock on July 6. In August, Momir Talic, the Bosniah
Serb military chief of stafl, made the mistake of attending a conference
in Vienna, unaware that he was under a sealed indictment. He was ar-
rested by plainclothes Austrian police and sent to The Hague—the high-
est-ranked mili(.a/ry suspect in custody. On Oclober 25, SFOR arrested
Damir Dosen, accused of atrocities while a shift commander at the Kerat-
erm camp. In a dramatic raid on December 20, British SFOR roops
apprehended General Stanisiav Galic, who had commanded the Sara-
Jevo-Romanija Corps of the Bosnian Serb Army as it mercilessly shelled
Sarajevo’s people from 1992 to 1995, It has presumably concentrated
Mladic’s mind to sec so many of his top subordinates—Krstic, Talic, and
Galic—all wind up in The Hague. Later the same week, in Foca, SFOR
also arrested another war crimes suspect, Zoran Vukovic.

France may have had a change of heart. Onjan.uzny 25, 2000, French
SFOR forces made their first successbul arrest, of Mitar Vasiljevic, charged
with murdering Bosnian civilians while Vasiljevic served in Seselj’s para-
military White Eagles. French troops struck again on April 3 in Pale,
blasting open a door to arrest Momcilo Krajisnik, a prominent Karaczic
aide who had been speaker of the Bosnian Serb assembly and, later, the
Serb representative on Bosnia’s three-person presidency alter Dayton.
Krajisnik, whose histrionics at Dayton and subsequent reluctance to im-
plement the deal struck there had infuriated Western diplomats from
Holbrooke on down, became the most important political Aigure in cus-

tody at The Hague. “Torce protection is our nwnber one priority,” said
asenior Clinton administration official the day of the arrest. But White
House officials say they have learned that SFOR can do arrest raids that
do not threaten NATO’s troops in Bosnia.

The tribunal’s bitter relationship with Croatia may have taken a sharp
tumn for the better with the death of Tudjman from cancer in December
1999 and the clection of Stipe Mesic as president in February 2000. As
Tudjman’s medical condition worsened Croaria had questioned the tri-
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bunal’s jurisdiction over two Croatian milit_al?/ offensiv?s, knowx;\as Olpci;
ation Flash and Operaton Storm. It tqok [unou's sparring Fll.l(l merica t
pressure to convince Croatia to turn over indlct(?d‘war crimes stfjspecf
Vinko (Stela) Martinovic, and even more arm-twisting ove.r‘the }at,edo
Mladen (Tuta) Naletilic, an indicted Dosnian Croat paramilitary cla 1er
whom Croatia claimed was too il to go to The Ha.gue. McDOUa].( ’1;53
tribunal’s presiderit after Cassesc, formally Comp'lalncd in A'ubgustll‘ 1 \_
to the Security Council about Croatian noncon}phance, Blewitt, udr')c ip <y)g
matically stating what was perfectly obvious, said th at'perhap:s Tu Jrnflrrlx S
imminent decath might herald better relations betweCTx Zagleb énd 16;
FHague; for this, Cr oatia’s justice minisl.er.dc‘mande.d his r651g113t1}(]>'r11‘,ca:§,3
luridly called Blewitt's comment “aggressive, morbid anfl necrophilic. )
Mesic, who has already testified at The Hague, promises to co.o]?era e
with the tribunal, allow Serb refugecs to return, and stop Croatia’s s‘up~
port for the Bosnian Croats. He has said that there can be no progwiss
in the Dalkans without Milosevic in The Hague, and even offered to re-
turn to The Hague to testify against him. ‘ —
The Hague, once so desperate for a defendant 11’1 FUSLF)CIY that_xt ha vy
hooed Tadic’s trial, now pushes SFOR to arrest fugitives in the groups in
which they were indicted, so that all the Lasva Valley or Foca suspec.ts
can be tried together conveniently. The tribunal ‘has SO many suspects in
custody that its officials have begun to complam (,h%lf, they Acannoft Ery
them fast enough—a welcome predicament, if ‘san\ in the hg'h't o' [;L‘
carly days in The Hague. But even though Bosnia’s future stability is far
from assured, the focus of The Hague has shifted to Kosovo.

THE WaAR 7OR Kosovo

Indicting Milosevic

In the fall of 1998, Milosevic's repression of ethnic Albanians in‘K?‘
sovo—the issue that had, in 1987, sparked the wars that destroy‘e‘d Tito's
Yugoslavia®—once again took center stage. Under: Ih.reve s'pe(nh? sizu—
rity Council resolutions, the Hague tribunal had JUF]?(‘]CUO’H ovel ! o:
a province of Serbia and therefore under the tribunal’s mandate

SOVO ‘
1 i 1a si 9¢ ague
to pursuc war crimes comunitted in ex-Yugoslavia since 1991. The Hagu

: any seri investigations, as senior tribu-
was nowhere near ready to do any serious investug ,

nal officials privately admitted.
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Milosevic not just to Hitler, but also Stalin and Pol Pot. George Robertson,
Britain's defense sccretary, called Milosevic a “serial ethnic cleanser” and
accused him of “genocidal violence.” The State Department warned nine
Yugoslav military commanders that they might be charged with war
crimes. And Clinton pointedly asked, “Think the Germans would have
perpetrated the Holocaust on their own without Hitler?”

In stark contrast to Western secretiveness during the Bosnia war,
NATO governments now began to share serious intelligence with The
Hague, including data from spy satellites over Kosovo. The classified in-
formation was packaged and analyzed so that The Hague could use it
relatively easily. Cook even appointed aspecial Kosovo war crimes coordi-
nator, in charge of channeling British intclligence to The Hague.

Arbour warned Milosevic and other top Serb officials that they could
face prosccution; the “cthnic cleansing” continued unabated. Temporar-
ily shelving some of its Bosnia investigations, the tribunal sent investiga-
tors to Macedonia and Albania to interview Kosovar refugees and issue
swift indictments. The OSCE began using a uniform questionnaire for
interviews with Kosovar refugees to build a database for The Hague. Ar-
bour flew to France, Britain, Germany, and America to appeal for help,
so The Hague could do investigations in “real time.” On April 30, Arbour
visited Albright in Washington and lobbied for the arrest of war crimes
suspects in Bosnia as a way of deterring Yugoslav atrocities in Kosovo.

The impact of this was flattened when Arbour told American officials
that she was planning to resign soon. This was no particular surprise; it
was an open secret that Arbour had had enough of The Hague and was
alikely choice for the next seat on Canada’s Supreme Court. But NATO
cringed at the thought of opening the tribunal’s top job to Russian anc
Chinese pressures in the Security Council at a time when both countries
were [uming at NATO.7 Igor Ivanov, Russia’s foreign minister, had even
suggested that NATO personnel might e hauled before the tribunal.

Arbour, swarmed by reporters, cut a defiant figure when she made her
move on May 27, as the war raged on. Eight years after Dubrovnik and
Vukovar, she finally indicted Slobodan Milosevic for crimes against hu-

manity in Kosovo. Mirroring Western priorities, there were no accusa-
tions over atrocities in Bosnia or Croatia, alth ough Arbour said that she
might make more charges. Arbour also charged Serbia’s president Milan
Milutinovic, Yugoslay army chief of staff Dragoljub Ojdanic, Yugoslav
minister of internal affairs Viajko Stojilkovic, and Yugoslavia's deputy
prime minister. The indictment, based on accounts of several massacres,
ends with a chilling list of the names of those presumed killed. Boldly,
Arboursaid, “[T]he evidence upon which this indictiuent was confirmec
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raises serious questions about their suitability to be the guarantors ofanyi

deal, let alone a peace agreement.”

(This was the opposite position from :

Goldstone’s secret green light to the Americans about meeting Kar d(l?lCi

and Mladic back in 1995.)

But Arbour then undermined the tibunal by jumping ship. Two WPLRS'

after indicting 1 Nilléscvxc Arbour announced her resignation, leaving tl 1c
repercussions of her Qm;jle diggest decision o her successor.
America and Britain publicly cheered the indicunents, while American

officials privately [retted that they would derail ccase-fire negouations.

Viktor Chernomyrdin, Russia’s ¢ envoy on Kosovo, complained that a new,

obstacle had been put up. IHow could the great powers negotiate with
indicted war eriminals? In the event, with a minimum of nose-liol ling.
On June 2, Chernomyrdin and EU cuvoy Martti Ahtisaari {lew to Bel-
grade to talk directly to Milosevic and Ojdanic. (Talbott worked with
Chernomyrdin and Ahtisaari but stayed away from Belgrade.) This was,
if anything, a less impromptu decision to do business with indicted war
criminals than Holbrooke's meeting with Karadzic and Mladic just be-
fore Dayton, although that was invoked as a precedent. “I had no prob-
lem with dealing with Milosevic over Kosovo,” says a senior American
official. Ojdanic and Stojitkovic were excluded from cease-fire talks with

NATO. Milosevic defiantly promoted Ojdanic.

When the NATO-led Kosovo Force (KFOR) entered, unopposed, into
Kosovo in June, the soldiers were closely followed by a dozen teams of
imvestigators working for The Hague, totaling some three hundred peo-
ple. The task was overwhelming. But this time, at least, they worked on
relatively fresh graves and recent memories among Kosovars, and there
was substantial backup from the FBI and other Western government
agencies. Even though the tribunal had only mdicted five Yugoslav lead-
ers over Kosovo, NATO forces apprehended over a dozen war crimes
suspects, not yetindicted by The Hague. The rage of many Kosovar I\Ib(‘
nians against the Serbs is one of the biggest obstacles to a peacclul K(}
sovo. Russia, demanding a peace accpmg role, stipulated that its Lroops
would not arrest any war criminals. Presumably, many war crimes sus-
pects will hiead for the haven of Serbia.

NATO would not touch Mil

confines of Serbia,”

osevic. “If he remains in Serbia inside the
“presumably he's beyond the reach of
the extradition powers of the other g‘ovcmmcnts. But sometimes these
things take a good while to bear fruit.” He added:

indictment] a very important thing.

Clinton said,

“Ithink1ts [1\”lil<)scvic’§
Jut I do not believe that the NATO
allies can invade Belgrade (o try to deliver the indictment, if you will.”#
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That leaves the prospect of Milosevic's overthrow from within. Belgrade

has been sweptwith gangland-style executions, with Arkan himself myste-
riously gunned down in the lobby ol the ITotel Intercontinental on Janu-
ary 15, 2000. But it is not clear if these killing reveal a cmmblmg regime,
or il they are the work of the regime or at least have the regime’s blessing.

Yugoslavia is unlikely to get foreign aid so long as Milosevic rules. Milo
Djukanovic, the democratic president of Montenegro, has })IOIﬂlS(’d to

comply with The Hague, including arresting 1 Milosevic 1f he sets foot in

Montenegro, Yugoslavia's smaller republi ary limitation
on Yugoslavia's president. The indictment of Ojdanic n.la,kes an anmy
coup unlikely, and Vuk Draskovic, Serbia’s main opposition leader, I(’,n—
couraged Milosevic's resignation by saying that he would not turn Milo-
sevic over to The Hague. Still, Arbour says, “the world is a much smaller

place for them.”

The world is smaller stili for Dusan Tadic, who was convicted in May 1997
and sentenced to wenty years in jail. The tribunal in The Hague has
grown to be [ar stror.ger than its reluctant creators would have imagined
back in 1993, With greater NATO support in Bosnia and Kosovo, it could
get stronger stll. Arbour’s successor, Carla Del Ponte, Switzerland’s fed-
eral prosecutor, has inherited an institution far more robust than what
Goldstone had. But with atrocities of such a nightmarish scale, and with
1 Western commitment that waxes and wanes, the outlook is still uncer-
tain. The tribunal has come a long way from the Tadic trial, but it is
still a far cry from the kind of broad accountability that was provided at
Nuremberg.

Still, the UN has made two other stabs at creating institutions to punish
war criminals. There is The Hague's sister tribunal in Arusha, Tanzania,
investigating the genocide in Rwanda in 1994 and subsequent crimes
there; and the putatve permanent 1CG, approved at a UN meeting in
1998. After the travails of the war crimes tribunal in The
Hague, the ability of the world to create token institutions is not in doubt;
but the ability of the world to use such institutions to bring reconciliation
to shattered societies is still an open question. “With war criminals walking
free

pay,” says Dragica Levi, in a smoky office in Sarajevo. Levi
is 2 committed Bosnian multicthnicist, herself Jewish but insistent in her
tolerance, who stayed in Sarajevo throughout the war to help run La Be-
nevolencija, a philanthropy run by Sarajevo’s Jewish community. “If you
lost your husband and the killer is walking free, you must have hate in
your heart. If you did something you have to pay for it. Itis normal.”
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HE JAILERS took away Slobodan Milosevic's belt and shoelaces. Milo-
sevic’s family has a storied history of suicides: his favorite uncle, Milislay
Koljensic. shot himself i1 the head when Milosevic was a boy; some years
later. in 1962, while Milosevic was in law school, his father, Svetozar Milo-
sevic, also shot himself: and ten years later, in 1972, his mother, Stanisiava
Milosevic, hanged herself. Before Slobodan Milosevic’s arrest in Bel-

grade, he had vowed that he would not be taken alive. >mn©n9:m o

Milosevic’s own defense lawver, the deposed and newly imprisoned
) p ) p

leader—stuck in a dismal wlmamam_.w: facing the bleak prospect of trial

for corruption there and likely also a war crimes mial in The Hague—
= was on tranquillizers and sunk deep in depression.’ So nobodv was taking

any chances. The Yugoslav authorities did not want to have to explain a
- successful Milosevic suicide 1o the country and the world.

Even after the Kosovo war, Bill Clinton had publicly announced that

I
NATO was not going to get Milosevic out of Belgrade and into The
Hague. Once again. the West was hardly about to risk its troops for the
sake Om5%3@:@5&u,.:w:mm. So it was left to the Serbs to face down their
own Jeadership, or to endure it. This might have smacked of cynicism:
burin October 2000, the Serhs surprised the world with a sudden revolu-
= uon that ousted Milosevic.

HEQ,H:SC:N:,‘:5:% got a huge hoost from national Yugoslav politics.
Skepticism about the mribunal has been replaced, for the moment, with
heady optimism. Once Milosevic was out of power, with his political base
having scemingly vanished all but overnight, and with increasing Ameri-
can and international pressure for a war crimes trial, there was precious
hitde keeping Serb authorities from surrendering him to The Hague in
June 2001—for a trial that represents a high watermark for international
Justice.

ReEvoruTion

Indicting Milosevic

It had been just about the worst possible time for a computer to crash.
On Friday, Mav 21, 1999, in The Hague, Louise Arbour and her staff
worked late into the night preparing their indictment of Slobodan Milo-
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sevic. She had been painfully criticized for moving slowly on the Kosovo
violence in the winter and spring of 1998, (This was, she says, partly due
to an opinion from her stall’ that, because the prosecutor’s office did not
know if the KLA counted as an organized military force answerable (o
the Geneva Conventions, the tribunal might not have jurisdiction.) Now,
with NATO at war over Kosovo, her indictment( was finally almost fin-
ished. The work was cut short when a computer {ailed. Technical glitches
aside, the indictment was ready for Arbour’s signature on Saturday. She
then turned it over to ajudge to review the indictment.

Arbour also had to worry aboul protecting UN personncl. On Monday,
May 24, when she appeared bcfm'cjudge David Hunt, he issued a nondis-
closure order that would expire on May 27 at noon. Under this ovder,
the prosecutor could reveal the existence of the mdicument to other
parties for securi ty reasons. This was an Important concern—once again,
areflection of the West's overriding interestin its own citizens. As Arbour
stood hefore thejudge, the UN had a secret team of fact finders at work
in Kosovo. (When Arbour had first heard of the UN mission, she had
been upset, and had gone to Kofi Annan, the UN secretary-general, (o

complain that by sending a separate mission, the UN was freezing out
the tribunal

itself a UN body. Annan had agreed, but feared that in-
sisting on the inclusion of a Hague Investigator would make Yugoslavia
refuse to let in the UN mission at all, just as Arbour had been barred
from visiting Kosovo alter the Racak massacre.” It had been no small
struggle to get Yugoslav approval for this mission. So finally, acompro-
mise had been reached: one tribunal investigator would go with the UN
team, but, in deflerence to Yugoslavia, would not be officially identified
as such.) So now Arbour, kunowing that the IUN staffers were vulnerahle
on the ground, wanted to be sure that news of the indictment would not
reach Belgrade until the team was salely out of Yugoslavia by Thursday,
their scheduled departure date.

Arbour knew that the UN was probably not the only body that was up
Lo tricks in Kosovo. So she wanted (o give some advance warning to oth-
ers. For three days, Milosevic's indicunent was a secret—although one
that, Arbour knew, would soon leak out. (By May 25, senior NATO offi-
cials had heard rumors that Milosevic was about to be indicted)® There
was no point in keeping the indictment secret permanently; Milosevic
was not going to be snatched by a surprise commando raid like the ones
NATO carried out in Bosnia. But Arbour wanted 1o let some govern-
ments know what she had done before Milosevic did. She did not want
to jeopardize the security of anyone, ifit could be helped.

312

AFTERWORD

Arbour personally broke the news to Annan that Sh? hz‘\d 211.1rmdl‘c;—
ment. She had difficulty establishing a secure communication line thkl
the secrefary-general, so (inally wound anuumg on a plane to Stofc -
hotm to tell him face-to-face, and then returning to The Hague a few
hours later. Annan was glad to have advance notice so ‘l'.‘hi.’l[ he cm,\‘l(,‘
look alter the UN team. His main concern, say tribunal f’)[ﬁcsals, wa: L}u:'-
negotiations being carried on between Milosevic zm(‘l £y tfl\\O? Y ?r}m
Ah‘l'isaari and Russian negotiator Viktor Chemomyr(lmj whxch\_coul( e
wrongfooted by an indictment of Milosevic and his senior sta[%. _—

Rather than going one by one to a range of governments to )41?(1
the news, Arbour used one-stop diplomacy: she told the Dutch foreign
minister, and told him he could spread the news (o whomever nec@ed tf)
know. The news spread with astonishing speed. By Wednesday evenmg: 1)(
had reached high levels in the American government, as well as NATC
commander Wesley Clark.! The Americans were upset. Arl)'()u r' had never
been clear in her own mind if the Americans wanted an 11‘1(11(,‘(‘1.1‘1ent 91
not, but in any case she thought they would havc(hke(l to pamm!)lat-e 11:1
choosing the timing of the indicument. But by passing l’h_(\ chor cv()«[, D1 ezlt -
ing the news to the Dutch foreign minister, she also avoided 11(?‘111.ng t'llc
brunt of NATO’s response. Finally, on May 27, Arbour went public with
the indicument, ‘ )

Butin the end, NATO's bombs spoke louder than anything clse', Milo-
sevic might have been enraged by his indictment, but he finally ch(?se Lo
get a ceaselire. However much the indictment rankled, he was .SFIU es-
) what must have scemed a position of

conced as president of Yugoslavia

perfect immunity.

“He's Iinished”

Tt was a familiar kind of gamble. Confidentofits grip on the people, w‘ith
the oppositon in its habitual disarray, a dictatorship would alliow a quick
election—and discreetly rig the results if they didn’t go Lh;c 1"1gl1t'w§y.

It is also a gamble that almost always blows up in the (hctator.s face,
from Brazil 1o Pakistan.® When he decided o call an carly elccuo‘n, o
take place in September 2000, Milosevic surely must not.hnve Pl‘ecthed
how badly things would go. He could have waited until the following
June, but he saw the main chance now. Ironically cnough: 1116: may h'avc'
\bc}en pushed by a brief surge ol popularity from the NATO bombing,

which he might have wanted to capitalize on (o shore up his regime’s
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legitimacy. Whatever Milosevic might have had in mind, on September
24, Yugoslavs went to the polls to pick a president.

Itis no wonder that Milosevic's democratic opponents did not exactly
make him tremble. The opposition had managed momentarily to unify
itself into something called the Democratic Opposition of Serbia (DOS),
a fractious assortmennt of eightecn opposition groups, fronted by Vojislav
Kostunica. Kostunica was an unlikely moderate. He (rowned on violence
and had never served in any of Milosevic’s tainted administrations, but
his Setrb nationalist credentials were impeccable. A former Belgrade Uni-
versity law professor and opposition parliamentarian, he had struggled
against Tito’s federalism and wirned to Serb natonalisim. During the war
in Bosnia, Kostunica’s sympathies lay with Radovan Karadzic. So Kostu-
nica campaigned against both Milosevic and NATO, bitterly railing
against the alliance’s bombing campaign. e was no slofter on The
Hague, denouncing it as a ol of American power and refusing to hear
of turning over Milosevic. Kostunica, quiet and reserved, presented him-
selfas high-minded and incorruptible—a welcome respite alter the insti-
tutionalized gangsterism of the Milosevic era.®

The election was, in the end, no contest. Kostunica bested Milosevic
by, staggeringly, almost hall a million votes. Milosevic’s regime, stunned
and desperate, worked hard (o paper up the extent of the defeat, but
the margin was so colossal as (o dely clectoral fraud. The best Milosevic's
loyal election commission could suggest was that Kostunica had done
better than Milosevic, but had not cleared the majority threshold, and
that there would have to be a second round of balloting. The Constitu-
tional Court, stacked with Milosevic's people, declared the election re-
sults canceled and called for a new election sometime belore Milosevic's
term expired.

This was not the first time Milosevic's back had been against this partic-
ular wall. In 1996, he had tried 1o sweep away the opposition Zajedno
coalition’s victory in local elections. When Zajedno (Serbo-Croatian for
“Together”) took to the streets in protest, Milosevic rode it out [or three
months, letting the opposition faclionsjockcy and bicker among them-
selves, and finally conceding. But this time, Milosevic's vote fraud set the
stage for nothing short of revolution. As opposition crowds began to
gather and strikes spread, Serbia scemed on the road either to another
Tiananmen Square or another Ceaucescu. The DOS demanded that Mi-
losevie concede to Kostunica.

Protests spread daily. Tt wasn't just the urban clites who twrned on

Milosevic. Many of the protestors were from rural arcas. lmportantly,
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coal miners in Kolubara, south of Belgrade, went (ﬂ,m strike in protest of
Milosevic's attempts to hijack the election. The?/ thhs[ood z\n‘appea'l b‘,{
Yugoslav army chief of stalf Nebojsa Pavkovic (himself a .mu?cr S SOn, :;1116
7 the few top Yugoslav officers in Kosovo not m(l'Lc(cd.by ,lAe
hich showed that the army might well leave Milosevic to his

one of
Hague), w
Ei\flxl((lzl;m than turn against the demonsurators. Scenting change, even
the state media, including Serbian state television and the 'dml‘y nlewtﬁ—
paper Politika, began to move toward a mf)re m(lcpendent‘hnelnz t/ ‘1:1;
news coverage—something they had not' felt neces§:uy durmgf ~t \,c, w 1
of Milosevic's propaganda barrages against Albanians and Croats anc
Bosnians. S
By October 5, the crowds in Belgrade were enormmfs, num‘x’,rmg
tlie hundreds of thousands, cheering and waving (lags. Some of the)dem‘xtl—
onstrators went beyond mere protests, storming the 'gran‘d old Parlia-
ment building and facing down riot police. T}.\e police fired 16;er gas
outside the Parliament, but then fell back. At their gentlest, st\j(‘lem dem-
onstrators chanted, “He's finished!” Others were rougher: Slohodaln,
Slobodan, save Serbia and kill yourself!” Fire swept through the' P;n‘h:&
ment and the state television building, Whatever l(»’gitim;.\cy Milosevic
ruight have claimed was gone, and if he wn:s to save his x(‘gm;c, tl{'lel\/;)’nly
wa)} was to shoot at the crowds. But this ()p’l.l()l"l never n@tcx m' ized. 1 T}n):
policemen preferred not to do Milosevig's dirty workr ‘lm‘ 11&11T, anc ,1(,‘
army cvidently seemed reluctant. Ta the event, the Tanpug state news1
service (which went over to the opposition) report‘cd_lwo flc'ar,hsvanf
sixly-flive injuries. Kicking away Milosevic's la§(, hope of fmelg:frlescj\,tvti
Igor Tvanov, Russia's foreign minster, flew to léelgl acle to I?\eyﬁl, 1. 1 osu;u,
o‘n October 6 and tell him that Russia recognized Kostunica’s victory.
As his regime crumbled around him, Milosevic was nowhere L:) })e
seen. Finally the speculation about Milosevic’s wl'lere;ﬂ)c)l,l.ts ended wv]‘ﬁn,
standing in frout of aYugoslav [lag, he stiftly made a telvewsed Lm?cessmfn
to Kostunica on October 6, complete with a lame boilerplate hn? that
could have come [rom the most or(linmj/ defeated pol: “I myself, relieved
by the end of the enormous responsibility th.aL [ ll?lv(f borne f.m ”2 whole
decade, plan to rest a litle, to spend more time with my family.

Kostunica Balks

With Milosevic turfed out of power, the world quickly shifted its p.ohcy
toward Yugoslavia—a country that Kostunica proudly declared l.1l)€1~
ated.” 'I“hé question, both in Washington and in Luropean capitals,
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Jerked from what kind of sanctions to nmpose to what kind of aid to offer
The EU drew up ar yods ajl : i » 4
I 1,3 If an emevgency aid package; the oil embargo vanished;
1e World Bap >lor: its 1 !
o nK opened a Belgrade office and hinted that Yugoslavia
could become a member state, But a crucial sLicking pointwas the arrest
and trial of Milosevic and other war crimes suspects.
Kostunica dug j is hee it
. g in hlS‘ heels. His Opposiuon sprang from two sources,
IIst, e seemed more interesied in Serb reconciliation th
agaii e Mi ic regi i i i iti
against the Milosevic regime. Kostunica, with his ambitions to unite the
Serbs, knew that many Serbs had voted for Milosevic

an in revenge

Yugoslavia's most prominent itici e | i and' Lhm'some o

s politicians were tmplicated in Milosevic's
deeds, and he might also have worried that the security forces
residual loyalties to Milosevic.? “Aninstant tial in The/H e
danger the very fragile democratic process here,’
Dm‘ing the October revolution, he had calle

had some
ague would en-
" Kostunica warned,

: d for nonviolence, and taken
care to calm hotheads who wanted to march to Dedinjc, the posh Bel-

grade suburb where Milosevic lived
Second, Kostunica affected a principled skepticism abou( The Hague
Emphasizing his background as a thoughtful constitutional lawyer \vaho.
had translated The Tederalist Papers into S(frbo~CJ‘o;u,izm, he scorned The
Hf'tgue. In his first state television interview, on Octoher 5, he (ii(l not
mince words: “[TThis is a political institution and not a legal l‘l]SliUlU‘OlVT'
actually it is not a court at all. The Flague court is not : fonal
~court, itisan American courtand it is y

an international
absolutely controlled by the Ameri-
ngovernmendt. [tis a means of pressure that the American governmment

¢ ,

Ms.es fox.leahzmg its influence here. . Many people ask about Slohodan
losevic and my answer was clearly 707 While not shy about accusing

NATO of war cri in i i [ i 7 w
3 crimes in its bombmg of Yugoslavia, the furthest Kostunica

seeme ‘epare rb war cri
emed prepared to 8o on Serb war crimes was a formula that would

hardly satisfy Bosnians or Kosovars: beflore the September
K(‘)stlumca had told The New York Times that he backed a state truth Com-
mission that would look at all the crimes of ex-Yugoslavia’s wars, " I'e

also sug ] ing at cri “af
0 suggested looking at crimes “a fow years ago and maybe a few de-

cades ago,” evidently implying alook at World War 1 and the Ustas)
period." o

24 election,

1a

"o . . .
While the revolution was st unsteady, and with Kostunica f
sible sfcesmomst Cha]lcnges n 1\’1011((?1]6’8”1‘0 and Kosovo, Western capitals
{onecl down discussions of Milosevic's fate. Even Madeleine Albrighr

Eicing Pos-

} ' against Milosevic, was prepared to bide
101. Umc. We believe in the mmportance ofacconnr;ﬂ)ili(y for what Milo-
sevic has done,” she said, but emphasized that “the importanl, Lhing 1S to
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get him out of any position of any kind of power.” Strobe Talbott, Ameri-
ca’s deputy secretary of state, said America would not immediately insist
on Kostunica turning over Milosevic. And Robin Cook, Britain's foreign
secretary, also usually a stronr advocate for The Hague, floated the idea
of Milosevic first going on trial for corruption in Yugoslavia and then
later for war crimes at the UN tribunal.

The Hague also sent somewhat mixed signals. Carla Del Ponte, the
chief prosecutor, asked fora mecting with Kostunica after the December
parliamentary elections in Serbia, and moved quickly to reopen an office
i Delgrade, which had been closed during the Kosovo war. Graham
Blewitt, her deputy prosecutor, said that Kostunica should have some
thime to confront the question of I\fﬂlosc\vic's trial, and did not slam the
door on a discussion of Yugoslavia J:{uﬁ(;hing its own investigations of
Milosevic, although he insisted on The IHague’s primacy.

Kostunica’s own signals were less muddy. Pocketing an aid package at
an LU summit in Biarritz on October 14, Kostunica said of The Hague,
“The question of cooperation is a fact, butit cannot be one of our priori-
ties.” Kostunica found it easier to concentrate on Milosevic’s crimes
against Serbs, like rampant corruption and electoral fraud, which, for all
the horrors of his regime, did not hold a candle to what had happened
in Kosovo, let alone Bosnia. One of Kostunica's first moves as president
was attending the reburial of a Serb poet in Trebinje, in Republika
Srpska—a symbolic gesture of pan-Serb solidarity that terrified Bosnians,
although the OHR pressured Kostunica into a quick wip to the Sarajevo
airport afterward to meet Bosnian officials. And Kostunica continued (o
blast The Hague as not really being interested in justice, while praising
South Africa’s Truth and Reconciliation Commission. '

Butas it became clear that Kostunica was consolidating his hold on
power day by day, the West grew more impatient. On January 4, 2001,
Goran Svilanovic, a human rights activist serving as Yugoslavia's new for-
cign minister, met Albright at the State Department, where she pushed
for twrning over Milosevic to The Hague. Svilanovic took a softer line
than Kostunica, saying that there could be a UN war crimes prosecution
of Milosevic but it would have to be held in Yugoslavia. Momcilo Grubac,
Yugoslavia’s justice minister, urged incicted Yugoslavs to follow Biljana
Plavsic, the former Bosnian Serb leader who had turned lhierself over (o
The Hague, although Zoran Djindjic, about to become Serbia’s prime

minister, was horrified that she had been indicted.

Kostunica, zigging as Svilanovic zagged, stunned the West and much of
his own DOS by meeting with Milosevic himself on January 13 o discuss
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Montenegro and Kosovo. At (he same time, Kostunica also unleashed his
legal reasoning: admitting that Yugoslavia had signed Dayton ;m;l lh(\‘
Geneva Conventions, but stll insisting that Yugoslavia's constitution (Iici
n(,?l, allow for extradition of Yugoslav citizens. Kostunica, who ’ha(l met
Milosevic, refused to meet with Del Ponte if she came to Belgrade bu/l
then changed his mind, saying that he wanted (o cliscuss NAT(TS‘ nser
ol depleted uranium munitions and question whether there w*x% I:(:"l”
evidence of a Serb massacre at Racak. ’ Y
Their meeting went just about as badly as could be ‘c‘xpected. Del
Ponte, not known for her mildness, hrought alistofsome of The Hague’s
§ec1'e[ indictments to ask Kostunica to arvest at least four Serb stxs})eef;
n Yugoslavia (Kostunica had said that he would publish any snrch indici
mvems that Del Ponte gave him). In the meeting, Kostunica accused the
tribunal of anti-Serh bias, even l,hough Del Ponte had started an4 invcsLi—,
gauoh into atrocities by Kosovar Albanians against Serbs. After an lxo\ur
PCI Ponte st()n'ned out of the meeting and refused (o talk to rgporters. '
1 abéolutely did not like him,” she (old La Stampa. “He just fired off
volley of unjustified accusations.”' o o
I'he crucial piece of pressure, in the end, came from the U.S. Con-
gress." Russia’s Ivanov said that the tribunal ought to be closed down; the
I%IJ did not condition aid tightly on coop&“;lt?on with The I~laguo'yalnd
(yeorge W. Bush, America’s new president, had shown scant il;((?lj(‘tst n
.Lhc Bz:ilknns F)n the campaign trail, and frowned on Clinton’s peacekeep-
ing ahd naton-building efforts. Bu Congress concentrated the Bush
lem.n s minds with a firm deadline of March 31, when the Bush adm‘inki%-
U"}IUO]} would have to certily that Yugoslavia had cooperé(ccl sufﬁcicmi\
with Tlle Hague to qualify for a $100 million financial aid pacl;z;grc ail
well as for American support [or Kostunica's efforts to get World kB':nl;
and Intern:itional Monetary Fund assistance. This was a&cruc‘hl i%Sll;’
Kostuhica’s government, strapped for cash omic s

as
» \ alter years of economic sanc-
ns, ‘smxggled to restructure its World Bank debt and get low-interest
loans.. o
.11-.‘“ cumulative pressure from W’ashmgton and The H;tgue began to
'( o 7 " . v - ~ 13 ; ) '
ake a toll. Kostunica continued o accuse NATO of war crimes and (o
ool K d to . : S Anid
float (,‘hL idea of a Belgrade trial for Milosevic, but much of the DOS
W?U?((?d to turn Milosevic over. The in terior minister admitted that Milo-
sevic hs 26 ler ice survej
vic had been put under police sutveillance, and the justice minister
said that war crimes suspects would have to go to The Hague eventually
After meeting with Colin Powell, Bush’s secretary of state, on February
] y C <l
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2, Djindjic announced that Yugoslavia would start criminal proceedings
against Milosevic,

Del Ponte suggested on February 20 that Kostunica could demonstrate
his seriousness by (urning over Bosnian Serb suspects, perhaps starting
at Mladic's suburban Belgrade home. NATO and CIA officials thought
Karadzic was also sometimes hiding out in Yugoslavia, and even the Yugo-
slav interior minister admitted that about fifteen indictees were at large
in the country. This was no secret. Among them were Milan Milutinovic,
Serbia’s powerful president during Milosevic’s federal Yugoslav presi-
dency; Dragoljub Ojdanic, Milosevic’s defense minister; and the so-called
“Vukovar three,” Yugoslav army officers accused of a 1991 massacre of
Croats. But Kostunica made no moves, even keeping the defiant Miluti-
novic as Serbian president for the time being. In short order, Serbia’s
interior minister announced that Mladic had vanished.

The possibility of a double standard raised hackles in Croatia. Stipe
Mesic, Croatia’s president, had come under withering domestic criticism
for cooperating fully with The Hague, turning over Bosnian Croat sus-
pects, and starting to hold war crimes trials for Croats accused of atroci-
ties against Serbs. Both for consistency and for Serbia’s own democratic
progress, Mesic argued, the international community must hold all coun-

tries—Yugoslavia included—to the same standards.'®

The noose around Milosevic's neck appreciably tightened when Rade
Markovic, the former chiel of Milosevic’s notorious state security service,
was arrested on charges of ordering an assassination attempt on Vuk
Draskovic, a Serh opposition leader. The Serbian interior minister an-
nounced that Milosevic was being investigated on corruption charges—
a huge step, although small beer compared to The Hague's charges of
crimes against humanity. In what might have been a conciliatory gesture,
Graham Blewitt, the deputy prosecutor, suggested holding some of Milo-
sevic’s UN war crimes trial in Belgrade. ‘

Yugoslavia’s credibility had been undermined by the inconsistency of
the statements coming from Belgrade. But the White House, which
would make the crucial choice about whether to certify Yugoslavia as
sutficiently cooperative with The Hague, was unsure what to do. Even as
the March 31 deadline approached, there were a number of disagree-
nrents within the new Bush administration about how to proceed. Ameri-
can officials did not offer Yugoslavia a definitive list of necessary steps,
but did say that they wanted Milosevic arrested, if not sent to The Hague,
and at least one other war crimes suspect transferred to The Hague. The
latter seemed easier to accomplish. On March 12, Blagoje Simic, for-
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merly the Serb mayor of the Bosnian town of Samac, became the firgt
Yugoslav citizen to swrrender himself 1o The Hague. A few days later,
on March 23, plainsclothes Belgrade police arrested Milomir Stakic, a
Bosnian Serb accused of running (he Omarska and Keraterm concentra-
tion camps, and sent him to The Hague—the first such arrest by Serbian
authorities, and presumably a last-diich attempt to show cenough Serb
cooperation to win White House certification. (Conﬁlsingly, Kostunica
criticized Stakic's arrest and extradition as illegal.)

According (o American officials, James Dobbins, (he assistant secretary
of state for Enropean alfaurs, simply wanted to certify Yugoslavia and
move on. There were even some cdivisions within Dobbir.s’s stafl. Other
Ametican officials, including Picrre-Richard Prosper, named as ambassa-
dor»al—largf: for war crimes issues, argued that the Yugoslavs would l‘nvc
to carry Lhrough an arrest ol Milosevic., Prosper, a]Lhough not yet con-
firméd by the Senate, dug in his heels. Powell was notgiven a clear unani-
mous recommendation by the Sta(e Department, say American officials,
Powell conferred with Bush, bu, according (o American officials, the
deciston finally caime down (o Powell himself over the coming weekend.

The Baitlle of Uzicka Street

The Us. Congress had set a March 31 deadline

and at around 2:30
AM. On March 31, masked Yugoslav special police finally came for Milo-
sevic. The former strongman was inside the villa at 1T Uzicka Street in
Declinije, with his wife, Mirjana Markovic, and their daughtcr Marija Milo-
sevic, as a gun battle raged outside. Milosevic said that he would not be
taken alive. But two arrest attempts failed, with the police forced back by
Miloseévic’s b(i)dyguards‘ Asmall crowd chanted their loyalty to Milosevic,
('acingf off against police. Thl'oughoul a bczwildering night, rumors raced
around Belgrade, while the police kept the villa surrounded.

Equfl”y baffled in Washington, American officials Wwere not sure that
Milosevic would survive the raids. He might be killed while resisting ar-
rest; he might commit suicide rather than g0 to jail; or he might be
irltcl‘llf()n;ill}} killed by Serbs who wan(ed to getrid of him once and for

all, or who feared what he might tell prosecutors either in Belgrade or
The Hague.

The Serbian interior ministry said that Milosevic was under house ar-
rest on charges of corruption and abuse of power, but that Milosevic had
refused to accept an arrest order Djindjic said he had no idea what was
going on, and had been watching the movie Gladiator (about political

320

AFTERWORD

treachery and violence in ancient Rome) on television. Kostunica hud-
dled with his top aides and announced that no one was above the law.
The police appeared ready to try again when, after a protracted siege
and lengthy negotiations, Milosevic finally surrendered arouncl.élf AiM.
on April 1. He was whisked away in a convoy of five cars, heading for
Belgrade’s Central Prison. Milosevie had reportedly waved a gun and
threatened to kill himsell and his wile and daughter; his daughter had
also fived a few shots, reportedly at a Djindjic envoy.'® It could have been
much bloodier. The police say they found a staggering arsenal in the
compound: two armored personnel carriers, some thirty automatic we:dp-
ons, two cases of hand grenades, and more." According to the Serbian
interior minister, Milosevic had been told that he would not face war
crimes charges, which helped convince him to go peacelully. If the gov-
ernment ¢id make those promises, Milosevic was more than a little un-

wise to rely on them.

Milosevic in The Hague

Milosevic’s obsession with The Hague scems only to have grown, as hg
waited (o go there. In an interview with La Stampa belore his arresF in
Belgrade, he wildly called The Hague “an illegal and immoral insti tution,
invented as reprisal for disobedient representatives of a disobedient peo-
ple—as once there were concentration camps for superfluous peoples
and people.” He also said, “It’s the same form of intimidation that [h(e
Nazis used Arst against the Jews and then against all the Slav people.™

From his Belgrade jail, he issued a statement: “the criminal proceedings

against me are a political fix ordered by the new authorities, with the
aim of bcmnirching and bclilztlmg my work over many years, and espe-
cially the fact that I stood up against the world’s power-brokers in the
intmv'ests of the state and the people.”” When he was served with his
Hague indicument in his Belgrade cell, Milosevic refused to take it, leav-
g it at the door.?

But this was all too late. Even alter arresting Milosevic, the Yugoslav
government remained under pressure to send him to The Hague. Del
Ponte was demanding the “immediate transfer of the accused Milosevic.”
Bosnia and Croatia, as well as Kosovar Albanian politicians, called for a
Hague trial. Bush urged Yugoslavia to send him to face trial for cri'mes
against humanity. Most importantly, Powell had given his certification,
but now threatenced (o skip a June 29 international donors’ conference
mn Brussels if Yugoslavia did not continue its cooperation with The
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Hague—an American move that might have scared away other major
donors like Japan and the World Bank, scotching any Yugoslav hopes of
raising the billion dollars that the country desperately needed.

Once again, Kostunica initially hung tough. “It should never happen,”
he said, of Milosevic’s extradition, while allowing that there ought to be
awar crimes trial in Yugoslay courts.” The inevitable demonstrations for
Milosevic’s release were small and mostly made up of middlc-aged or
old protestors, although public opinion seemed unenthusiastic about a
Hague wrial.® Kostunica decided (o go through with his mooted wuth
commission, although two members resigned soon after being named o
it.” When the UN wibunal’s registrar came to Belgrade with a warrant for
Milosevic, the Serbian justice minister initially refused o take it, instead
asking for indictments against Bosnians, Croats, and Kosovars.

But Kostunica’s line was eroding fast. As the donors’ conference ap-
proached, Yugoslav authorities began (o discover evidence that Milose-
vic's sccurity forces tried to dispose of the corpses of Kosovar Albanians,
allégedly on personal orders from Milosevic. These revelations, the first
time Yugoslav authorities have begun to make a case that Milosevic and
his cronies were involved in war crimes, were a way of softening up Serb
public opinion before sending Milosevic to the UN tribunal—and mak-
ing:sure Milosevic did not become a martyr. Yugoslavia has also charged
nlm“osl. 200 of its own officers with war crimes in Kosovo, which could
alsd help persuade Serbs of the Milosevic regime’s enormities.

Ih the end, Milosevic’s surrender came only after a fiery, high-stakes
shojwdown between Kostunica and Djindjic. When the government could
not get a nationalist coalition party to go along with an extradition law
in i)arliament, Djindjic and the rest of the DOS persuaded a reluctant
Kostunica to go along with a special decree instead, which would allow
the extradition of Milosevic and the other war crimes suspects in Yugosia-
via.;Wit.ll timing that could hardly be coincidental, on June 23, just before
the donors’ conference, the Yugoslav cabinet adopted the decree. This
was enough to get America to go to the donors’ conference.

In a lastditch effort, Miloscvic’s lawyers complained that the decree
was illegal. Djindjic and his supporters were startled when they fearned
that Yugoslavia’s Constitutional Court was about to strike down their de-
crcje,. They called a meeting, but Kostunica failed to show up. This, say
Western officials, so angered the rest of the DOS that they decided to
put Milosevic on an airplanc at once. Scorning the Constitutional Court
as a tool of Milosevic, Serbian government authorities pxj’esscd ahead with
Milosevic’s transfer even without a firm legal foundation.

AFTERWORD

‘
Shipping off this supremely paranoid man seemed to bring out \l'.he
pamm)ia in all those involved. At every stage, Serb anfl Western ofﬁua'ls
held their breath waiting for something to go wrong,. There w:as 'no Sl?(‘)‘l t-
age of people who would rather have Milosevic dead than testifying. ng-
djic’s people, afraid that the army might stop them, used two deéoy cars,
so three cars went to three dilferent airports without anyone being sure
which had Milosevic. They also had an airplane from Montenegro as
another distraction.™ But nothing untoward happcncd. Exactly tw@ve
years alter a notorious Kosovo speech that-unleashed Serb nationalism,
on June 28, 2001, Milosevic was put on a Serbian llellc?ptcr l,‘o.Tuzl'A.

His first stop—with perfect symbolism-—was an /—\n’lcncm? Illllll.fc\ fy base
i1 Dosnia, the country that had sulfered the most from Milosevic's rule.
American officials were considerably relieved when he touched down.
Milosevic was then loaded onto a British airplane to The Hague, before
a helicopter ride for the final trip to the UN detention unit. Head howed,
he was marched to the compound.

If Milosevic had fancied therve would be mass outrage in Serbia, he was
largely mistaken. Kostunica, letting Djindjic take the hc.at:, :SL'IH sa’;ld that
the extradition “could not be considered legal or constitutional. Yl,lg(.)—
slavia’s prime minister resigned in protest of the extradx.nop, and Russia
mildly condemned the move. But the §lemonstratm”s in Belgrade, no
more than 2,000 strong, werc nothing compz\rcd to the masses of Octo-
ber. Djindjic may well take heart from the faint public reaction, al?houg.h
Serbs might be angrier to see some of their other le‘aders follow MllOSGYIC
to The Hague. There will still be opportunities for l:‘)acklash to S(itvl'll,
when Yugoslavia makes good on its pledge to send fxﬂ.cen more of its
indicted citizens to the tribunal, including such prominent figures as
Milutinovic, Ojdanic, and Milan Martc. A

They are not the only anes sleeping poorly. Mesic’s Croatia hlas
stepped up its cooperation with The Hague. NATQ has not s‘mppcd its
arrest raids in Bosnia, even with the younger Bush in the White House.
On April 15, just two weeks alter Milosevic's arrest, SFOR apprehended
Dragan Obrenovic, a lleutenant gencral in the Bosnian Serb Army,
<:h;~u.'gc-(l with genocide for his role at Srebrenica. Radovan Karadzic, for
all hi’s lunatic defiance (he told a Bosnian newspaper that he expected
{0 be nominated for the Nobel prize), may find himself trapped either
in a tightening net in Bosnia, or at the mercy of the new authorities in
Yugoslavia.” The same goes for Ratko Mladic, who had (.‘,l.ll an ost,en'm-
\i(,)hgl)/ high profile around Belgrade before the 1‘cvohfuon. As T wrile

this afterword in July 92001, Karadzic and Mladic are still at farge—but
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their days scem numbered, and iu small digits. American officials, saying
that the White House is resolved (0 act, even speak of winding down the
ht'mls for ol,hlcr War crimes suspects if the high-priority ones can be
seized. From its feeble heginnings, the tibunal has reached a barely
imaginable milestone.

AFTER MILOSEVIC

The fall of Milosevic is not the only story. The cause of international
justice has been lurching forward on all frouts. The successes, however
Iimited, of the two UN ad hoc tribunals for ex-Yugoslavia and Rwanda
havc‘ led to movement toward more tribunals for Cambodia and Sicrra
Leone. The ICC is gaining some momentun, and will most likely come
into being in the near future. And as most dramatically demonstrated in
part by the seizure of Augusto Pinochet in London, national courts have
Lakerj up the cause of war crimes trials.

Of course, all of these efforts must be Jjudged by what they actually
;ccomplish for the victims. Tokenism is not enough. Milosevic’s trial is A
landmark, but there have been similar landmarks before—Ilike the Con-
stantinople trials—that came and went. The trial’s success, assuming that
Milosevic can be convicted, can only be measured in its ability (o i)l'il]ﬂ;
some satisfaction to the victims and vehabilitate the Serb polity. k

Nor should the successes of‘accomual,)ilily become a pnllin(i'vc, an ex-
cuse to push forward with the punishment of war crimes while slackening
on the prevention of war crimes, The (ime to stop Miloscvic was ]98(;,
when he put Serbia on the road (o war, not 2001, The putative tribunals
for Cambodia and Sierra Leone make the point clear: as with Bosnia and
Rwanda, these are two places where the international community has
little to brag about. But human rights and accountability have become
almost an expected part of the Western agenda, which in itself is a consid-
crable accomplishment. There are coough signs of progress that, alter
SO ﬂ]%lll)’ reversals and failures in modemn history, oue might be forgiven
for termporarily dropping the habitual gloom.

“A Victin of Circumstances”

Politics still Turks behind the advance of human rights. Thus progress

) < ot C h
has been the slowest against the strongest states. Against a mMajor power,
like Russia or China or America, the bite of unwelcome international
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norms is much weaker. The imposition of legalistic norms, not surpris-
ingly, is vastly casier when itis a matter of strong states pushing a human
rights agenda on weaker states. The diplomacy of human rights is still
power politics, but power politics in the name of justice,

Many of the successes of the Rwanda war crimes tribunal at Arusha
have been due to the weakness of many African states, which have not
becn willing or able to withstand international pressure for extraditions
of the scattered genocidal Tutu leadership. As a partal resuly, the
Rwanda tribunal, for all its administrative chaos and [riction with the
Rwandan government, has been able to prosecute an impressive roster
of the major figures in the 1994 genocide. Jean Kambanda, the former
Rwandan prime minister, was arrested in Kenya, as was Lliezer Niyite-
geka, who had been the minister of information; Jérome Bicamumpaka,
formerly Rwanda’s forcign minister, and Théoneste Bagosora, who had
been the director of cabinet at the delense ministry, were nabbed in
Cameroon; Edonard Karemera, former interior minister, in Togo; Jo-
scph Nzivorera, president of the National Assembly, in Benin; Jean-Paul
Akayesu, the mayor of Taba, in Zambia; and Mathieu Ngirumpatse, direc-
tor-gencral of the foreign ministry, in Mali. In 1998, the Arusha court
convicted Kambanda for genocide and crimes against humanity—an
achievement comparable to a Milosevic conviction.

But the picture looks very different when it is a powerful state being
bullied, no matter how much the powcrfjul might deserve to wind up in
the dock. Russia has come in for withering criticism from human rights
groups for its contemptible conduct of the wars in Chechnya. Official
Western criticism has been disapproving, although more muted. But Vla-
dimir Putin, waging the second round of the war, has also found that
his Chechen campaign—unlike Boris Yeltsin’s—can be hugely popular
among Russians.™ Putin fiercely defends his war in Cl'xecl'mya,?ﬂ and re-
fused o meet with Mary Robinson, the UN high commissioner for
human rights. Although Russia has opened more than eighty cases
against its own soldiers, senior Russian officials have made sympathetic
comments about Russian soldiers accused of war crimes. Sergei Ivanoy,
Russia’s defense minister, has described Yuri Budanov, a colonel in a tank
regiment who confessed to strangling an eighteen-year-old Chechen girl,
as “a victim of circumstances.”™

China, 00, is not so easily bullied on human rights issues, despite its
cruel treatment of political dissidents and harsh rule in Tibet.™ Soon
after taking office, Clinton signed an executive order giving China a year
to take serious steps on a variety of human rights issues, including releas-
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ing political prisoners and allowing dissidents to leave the cowntry. If
China did not, then America would slap it with tough trade penalies—
revoking China’s most-favored-nation (MFN) trade privileges. Chinese
leaders resented the linkage of trade with human rights, and, when John
Shattuck, then assistant secretary of state for democracy and human
tights, quietly met in Beijing with Wei Jingsheng, a prominent Chinese
dissident, the Beijing regime responded by arresting Wei and other dissi-
dents in Beijing and Shanghai. When Warren Christopher, then secre-
tary of state, went to Beijing, Li Peng, China’s hardline premier, literally
pounded his chair as he railed against American arrogance about human
rights. Even though the White Flouse knew that China had not met even
the administration’s vague conditions for progress on human rights, the
Clinton administration publicly backed away from its MEN threat.* And
%;ince the NATO bomhing of the Chinese embassy ir Belgrade, China is
even more resistant to Western humanitarianism.

Stll, if one is going to ry to push China around on human rights,
there is something to be said for tying to enmesh it in the relevant
International instittions. Alastair Iain Johnston, a China specialist, has
argued that China takes a keen interest in participation in international
institutions.® Certainly, China has not minded contributing a judge o
The Hague, and Joined the rest of the Security Council in creating the
tribunal and appointng ils prosecutors, which tends implicitly to legiti-
mize the idea of international prosecutions of war crimes and human
["ighlS violations.

America, in particular, has been slow o allow itsell o be judged by the
ideals that it trumpets for the rest of the world. Clinton had David Schef
fer sign the 1CC treaty on America’s behalf at the last possible minute,
on December 31, 2000; the administration of George W. Bush secms only
too happy to let the Senate trash the 1CC treaty, for fear that America’s
global security commiunents might expose its soldiers (o politicized pros-
ecutions. This is not a hypothetical concern: Milosevic’s Yugoslavia
launched sham prosecutions of NATO officials for the Kosovo bombing
campaign, although Kostunica quickly sidelined them.

The dilemma f{or human rights groups is that America is more than

Just another country that ought to be under the ICC's jurisdiction. A

powerful liberal state like America is also a crucial engine {or tangible
progress on human rights.™ American officials point to Milosevic’s extra-
dition as proof of how crucial American supportwould be for the success
of the ICC. A/nd NATO is unlikely to be the subject of a serious bona fide
war crimes investigal,ion; after Zl”; it took considerable care in the Kosovo
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war to choose legitimate military targets, and to hit them accjura.telyA I'(or
all that, Americans are not exactly enthusiastic about considering pas‘t‘
American war crimes. The My Lai investigation was bol‘ched. Robert
McNamara has somehow managed to return to polite socml}f, and (?V(?Izl
to lecture Americans once again about how to conduct foreign pohcy.'

When John Kerrey, a former U.S. senator and Vlcmznﬁ 'V(—:.l,emn' 2\7]1? 15
now president of New School University, was accnsc(il of klllmig Vl(.ll‘ldl]lj
ese civilians in 1969 during a conlusing wartime raid, American pub 1vc
debate rarely considered actually investigating K(:x:x‘cy, l\ct, alone hlS'
superiors.” This is hardly the right exampl.c, cspc'cxally for a coun'r'n/:
whose military deserves praise for tcaching its soldiers the lz\w\? ()[,m,”.
Somehow, when it comes Lo our own crimes, suddenly everything is in

shades of grey.

Universal Jurisdiction

Rather than set up new international courts to pmsc.cul,e wy‘.crlmmals,
some human rights activists have pushed to use existing n;\tiona? courls
to do the job. The easiest way to do l‘his, polmcallx and legally, xs, wh‘(‘n
one's own citizens have been the victims—allowing a country's own
courts to prosecute the foreigners who victimized its citizens. For éxa\gll—
ple, George H. W. Bush arrested Pz\namamzm.s(,mngr;mn Mz\nuell;' 0-
ricga for drug charges during the 1989 invasion (')FV Panama, zmc} ap
proved an operation to abduct Pablo Escobar G:w:ﬂrm, the Coloxnlnjn
drug lord running the notorious Medellin cartel.’” More c‘:xpanmvt.};
under the principle of universal jurisdiction, any state can Ibrmg to boo 5
those responsible for crimes against humanity and war crimes. 1}1 some
countries, treatics like the Torture Convention or the Geneva Conven-
tions automatically become part of the domestic law; in olthers, t_rea‘t.y
obligations must be specifically ratified or supplemented with (lomest‘m
implementing legislation. Germany and Belgium have taken the lead in
prosecuting, respectively, Serbs and Rwanda.n& ' ) -
The politics of universal jurisdiction are inevitably messy. bkepll(s-~
led by Henry Kissinger, who evidently likes to travel hassllc—fre'e—won}y
that sovereignty is being sacrificed, ;md that some §0‘,1nt1‘1§:5 will launch
politicized prosccutions against enemy officials.™® 1\it_cr_all, i evgy courn-
try’s courts can reach far and wide, then surely somc’wt LhCﬂll will l,um?h
frivolous or malicious prosecutions. As with international trials, only lib-
eral countries will go to pains (o have fair procc’:durcs, and even then the
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prosecutions may get tangled up in the politics of democratization or

peacemaking.

But at least so far, the political costs ofunivers;lljurisdiction have kept

it from spreading (oo far. Presidents and prime ministers wil] have much
the same hesitations about using lcga]isﬁ) for a national war crimes (rial
" asabout using legalism for an international war crimes prosecution, Even
liberal governments do not relish 100 much involvementin b uman righis
crusades—which are all oo often expensive, legaﬂy difficult, and diplo-
matically painful. It is more common for a war criminal to slip away in-
cognito to another country than it is for that country to catch and prose-
cute him. Eichmann and Pinocher may yet prove

to be the exception,
no( the rule ®

After all, Idi Amin 15 resting easy in Saudi Arabia; Milion Obote, an-
. other Ugandan, in Zambia; Paraguay’s Alfredo Stroessner, in Brazil; and
f Emmanuel “Towo” Constant, the founder of a notorious Haitian death
' squad, in Queens, New York. ™ 1n 1976, France allowe one ol the terror-
sts allcgedly involved in the Munich Olympics massacre to go free, de-
spite Tsraeli and West German atempts to extradite him. [1 1999, Izzat
Ibrahim al-Duri, a senior Iraqi official, sought medical help in Austria;
; despite calls for a tial for Duri’s role m the slaughter of Iraq’s Kurds,
Austria let him go. Later that same vear, Mengistu Haile Mariam, the
former Elhiopi;m dictator in exile in Zimbabwe, wen( to South Alrica,
calso for medical treatment; South Africa snubbed Ethiopi:m calls [or ex-
tradition, and le¢ him ship back to Zimbabwe. And in 2000, Scncg;«ll in-
dicted Hisséne Habré, the brugal former dictator of Chad, for crimes
Aagainst humani(y, but Ah(l(mlnye Wacdle, Sonegnl’s president, later leg it
"dropﬁ” Kissinger need not panic just yel.
" More l(:gi(imalcly, many liberals worry that the exercise of universal
Jurisdiction may interfere with democratization. Afier all, ina negotiated
transition to democracy, the outgoing dicla(orship usually secures for
9

itsell some kind of amnesty.” If these amnesties arc then scotched by

("01'(‘ign‘j11dges, then future dictators may cling to power until the bitter
end. Thisis, in a way, the domestic-level cquivalent of the dilemnia faced

by Holbrooke when he decided to negotiate with Milosevic and Karadzic.

Some of (he most prominent human rights activists believe eithier that

weakened dictators are not in much of a Position to insist on amnesty,

or that such amnesties are illegitimate and should be overcome. "
Ata minimum, uni\'m‘sul‘jl11‘i.sdicl,ion should be seen as likely reaction
o continued impuni(,y. In other words, the |

<

ess that one likes universal
Jurisdiction, the more one ought 1o like the idea of a well-institutional-
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ized international forum where such cases can be heard. (This is a p()ljt
missed by Kissinger, who has equal reservations éb(,m[ I,l‘]C 'ICQ ;.md flmi
versal jurisdiction. )" If one condemns both le)lVft1‘%;nl‘Juns.(llcmm '(m(
in(,crnﬁ(ional war crimes courts, then that leaves the victims with precious

few options.

“False Tribunal”

In his fivst court appearance at The Hague, on July 3, 2001, Mlloéevxc
resorted (o an old argument. At his arraignment, instead of en'l,ermg'a
plea, he coolly denounced the tribunal, in his unpcrf.ecr.Enghsh, as a
NATO tool: “I consider this tribunal false tribunal and mdlc[men‘(.s .falsc
mdictments.” He thus joined the long tradition of accused war c1'1111{11;115
who consider their own trial nothing more than victors’ justice, from -
Wilhelm 1T to Goring to Tojo. | 4

Milosevic's variation on the argument is no particular improvement
on it. It has been echoed in part by some Serb and Western ana.lytsts,
from rightists with a dislike for international law to 'Ic[‘tism with 'a dislike
for American power™ And it has an echo in the region. K'ostfmlca, play-
ing to the kind of nationalist backlash that un(.,l.ermme(:l LCl.PZIg and Con-
stantinople, did not watch the televised arraignment as 1}.(’would.have
been “too painful,” but once again blasted The Hague: “There is no
impartiality, but only the expression ()FscleclivcAjusl,i'(c.”

Of course, Milosevic, of all people, can’t complain too much about
power politics. [t was Western power that got him into '(he COL}I‘[, but
it was Milosevic’s own power that had kept him—and his cronies and
subordinates—out of it. Nor does Milosevic deserve much sympathy as
the object ol victors’ justice. In a limited way, what gocsl ()n.in Thc‘: Hague
is victors” justice of a kind, but only masmuch as all Justice relies on a
certain measure of force. It is victory ‘that makes justice possible, but the
fairness of the process is what makes it justice. Compared to what the
Allies planned for Wilhelm T and Talaat, let alone Wh:‘\!, l\’[()l‘g'enth?\’l.l' or
Stalin planned for the Nazi lcadership, The Hague's kind of victors Jus-
tice is pretty mild souff,

Milosevic, and his half-hearted defenders in Serbia and clsewhere,
have pointed to the Hague courtas the embodiment of a Western double
standard. To be sure, it would be nice to have a tribunal that could pass—
and enforce—judgment against all countries, weak or strong. But il} a
world where impuuity is the rule, waiting for perfectly comprehensive
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justice could mean WRIlNng forever—uhich is why violent Dationalig
bother calling for comprehensiveness in the frst place. -

Comprehr‘:!’lsi\"encss_ after all, is no friend 1o Milosevic, If COmpreher,.
SIVENESS means a themugh exploration of war crimes commitred p,
Croats, as well as by Bosnians and Kosovar Albanians, then Comprehen;
siveness is firmly on The Hague's agenda. Bur it must also mean 4 thor.
ough accounting for Milosevic's legacv. After all, Milosevie's tral wij)
hardly constitute re: ljustice unless the indictment is Changed to include
crimes in Bosnig, Not wst Kosovo, A Bosnia command‘responsibilitv In-
dictment will be far more complicated o make, since the Serbh chain of
command is murkier than it was Kosovo. Goldstone und Arbour’s work

on the various chains of command-—io Milosevie, s well as 1o Tudjman

and even to [zethegovic—uwas relatively rudimentary. But The Hague

must finish the job now.® On top of The Hacue s work, Milosevic's imaue
J - 5 ge

is also under attack back in Yugoslavia. There are anumber of scenariog
being explored that might comhine Yirgoslav and UN investigatjonx Mi-
losevic could be retarned to Belgrade to face Yugoslay corruption "~
charges during the UN trtbunal’s lengthy pretrial phase, which could
take as long as a vear. Selectivity, in short, is Milosevic's best hope. o

In a bizarre way, Milosevic is one of the lucky ones. He does not face
a Vishinsky or a firing squad. He does not even face a court made up
entirely of j udges from enemy countries. There were television cameras
to cover live his outburst at his arraignment, and he wil] have plenty of
chances to get his message out to the world press.

He is, in short, a beneficiary of legalism, that odd trait of the liberal
countries that he scorns. In this curious hybrid court of law, he is free—
probably for the last time. if he is convicted—ro speak his mind. The
rony is not a small one- legalism allows hirn the opportunity to denonnce.
legalism. But his fate is no longer a matter for diplomats, but for trial
lawvers. His words are just words, not commands; and he can be an-
swered in kind by words from the prosecutors and the judges and, above
all, some of his victims. Slobodan Milosevic will have to sit in The Hague
and listen to witnesses el how their families were killed.
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