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CHAPTER 1

HUMAN RIGHTS AND
NATION-BUILDING

THE CIVIC STATE VERSUS ETHNO-NATIONALISM

The quest to build a ‘culture of human rights’ in South Africa after the
multi-racial elections of 1994 needs to be understood in the context
of a sea-change in global politics, and the rise of human rights as the
archetypal language of democratic transition. A revived language of
liberal democracy became increasingly prevalent in the mid-1930s, and
was accentuated by the demise of the former Soviet Bloc and the rise of
ethno-nationalist conflict in the Balkans. Since 1990, nearly all tran-
sitions from authoritarian rule have adopted the language of human
rights and the political model of constitutionalism,' especially in Latin
America and the new states of Eastern Europe.?

The end of the Cold War and the threat of irredenust nationalism led
many intellectuals in Europe from a variety of political traditions to
promote human rights and a return to the Enlightenment project.
Among them, those as recondite as Jargen Habermas (1992), as erudite
as Julia Kristeva (1993) and as media-friendly as Michael Ignauneff.
(1993) advocated the establishment of constitutionalist states based -
upon the rule of law. All converge on the view that nations must not
be constituted on the basis of race, ethnicity, language or religion, but
should be founded instead on a ‘community of equal, rights-bearing
citizens, united in patriotic attachment to a" shared set of political
practices and values’ (Ignatieff 1993:3—4). In this formulation, human
rights are portrayed as the antithesis of nationalist modes of nation-
building.

Habermas made one of the most influential consttutionalist state-
ments of the 1990s in his paper ‘Citizenship and National Idenury’
(1992). Here, he sees political change in Eastern Europe as having
restored an older Enlightenment political tradition and recaptured the
language of rights. Rights must do a great deal in Habermas’ formu-
lations: they underwrite an Aristotelian conception of participatory
citizenship; they create a barrier to the totalitarian pretensions of states;
and they resolve the awkward relationship between citizenship and
nationalism:
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The meaning of the term ‘nation’ thus changed from designating
a pre-political entity to something that was supposed to play a
constitutive role in defining the political identity of the citizen
within a democratic polity. The nation of citizens does not derive
its identity from some common ethnic and cultural properties, hut
rather from the praxis of citizens who actively exercise their civil
rights. At this juncture, the republican strand of ‘citizenship’
completely parts company with the idea ol belonging to a pre-political
community integrated on the hasis of descent, a shared tradition
and a common language [y cmphasis]. (1992:3)"

Habermas' aim is o recover a republican vadition of rights from the
| §

grasp of the nationalist traditdons which once seemed to own it In his

formulation, the rule of law and (he ‘praxis of ci(izenship' transcend

nationalism in its cultural and adition-hound form. The allure of

rights in the post-Cold War era is that they prescribe basic human rights
as an antidote to ethnic nationalism. As Ignadel( states: ‘According to
the civic nationalist creed, what holds socicty together is not common
roots but law’ (1993:4). The concrete practice of claiming citizenship
rights creates a political culture which displaces ethnic nationalism
and deflects the romantic politics of ethnicity, culture, community or
tradition, ‘
Constitutionalist discourse among political commentators within
South Africa bears a close resemblance (o its Furopean counterpart.

South African constitutionalists also see democracy as the antithesis of

any sort of nationalist project, which is associated solely with (he
previous apartheid state.! Supporters of constitutionalism argue that an
overarching moral unity cannot be achieved through cultural symbols
since there is no ‘ethnic core” in South Africa around which an over-
arching ethno-nationalism could he built, even if this were desirable.
Instead of creating unity and identity out of cultural nationalism, the
state should create a culture of vights based upon an inclusive and
democratic notion of citizenship.

Some South African writers have gone a step further than (heir
LEuropean colleagues by arguing that human rights should not be a
form of nation-building at all. They argue that nation-huilding is not
a guarantee of democracy, and they point 1o the failure of nation-
building in other parts of Africa and the checkered history of national-
ism in Europe. Instead of nation-building, they encourage the state 1o
build legitimate and representative state institutions which respect
fundamental human rights. Rather than attempting to huild a nation,
the new regime should build a working constitutional democracy
$0 as to replace destructive nationalist sentiments with constitutional
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patriotism to a civic state. Fundamental vights and their protection by

belonging and unity.’
- National identity unfolds not through auncient symbols but through
the practice of claiming basic rights. As Johan Degenaar wrote: ‘In one
sense we can stll speak of the nation as the congruence ol culture and
power, but now culture has shifted from a communal culture (o a demo-
cratic culture’ (1990:192). South African constitutionalists were generally
quite conlident that the constitutionalist state would cujoy legitimacy
and this would lead (o a civic national identity. Over time, as the Bill of
Rights, backed up by the legal system and Constitutional Court, protects
citizens in a neutral manner, then a national conscionsness and sense of
belonging will cmerge ‘naturally’ over time

Finally, human rights have the capacity to resist the limitation of
rights (o any one group of people; that is, they are scen as pan-ethuic,
and i-reducible to forms of ethnic particularism. The individualism of
human rights chimes with the Charterist non-racialism professed by
the ruling Afvican National Congress” which won the 1994 and 1999
elections. Both political philosophies assume South Alvica to be a
society of individual citizens, not a society of racial communities with
group representation and minority rights,

LEGAL IDEOLOGY AND NATION-STATES

My reservations about constitutionalism concern its sociological blind-
ness o the pressures forcing transitional regimes (o pursie a program
of bureauciatic legitimization. Constitutionalists usually assume hat
national manifestations of human rights will remain true to their inter-
national orthodoxy, but instead human rights are dramatically redelined
to suit national political constraints.

In the years following the first nllllti—';\(‘i;ll clections there was a
remarkable degree of consensus in elite circles that popular concep-
tions of democracy could be channeled into building a constitutional
state based upon a bill of rights and (he power of judicial review. Within
this fine of thought, there was a worrying unanimity of opinion that
a constitutionalist project could be wholly distinct [rom expressions
of ‘pre-political’ nationalism. Against this view, it will be argued that
constitutionalism, state-building and the creation of what is a termecd
a ‘culture of human rights’ cannot be separated so easily from classic,
communitarian forms of nation-building. Instead, human rights were
subjected to the nperatives of Jmtion-]mil(ling and state formation in

the ‘New South Alrica’.

state institutions are an alternative (o nationalism, bhut they perform
Ssimilar functions — by creating national reconciliation and a sense of
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Political scientists writing on constitutionalism olten operate with a
set of over-rigid dichotomies; between nationalism and constitutional-
ism, between political society and c¢ivil society, and between the social
processes involved in constructing a ‘state of rights’ and ethno-
nationalist versions of culture. This means that they are often blind (o
how human rights talk is integrated into the nation—l)uilding project.
Human rights alk does not, in the earlier phrase of Habermas, ‘com-
pletely part company’ with nationalist underslzmdings of community.
To the contrary, human rights talk has hecome a dominant form of
ideological legitimization for new
text of constitutionalism

H'Ali()!’l-bl,l”ding projects in the con-
and procedural liberalism, anion»building is
notan end n itself, but a way (o engender the necessary pre-conditions

~for governance. By (tontributing to the construction of a new notion of

-~ the ‘rainbow nation’, human rights advance certain pressing impera-

tives of the post-authoritarian state, namely the legitimization of state
institutions and institutional centralization in the context of legal
pluralism (which is explored in Part 11).

Some constitutionalist conceptions of rights canwinvolve a certain
legal fetishism in that they often rely upon a conception of law as
pristine and unsullied by surrounding discourses on culturs, ethnicity
and natdonalism. This is apparent in recent debates on lh‘g character of
Judicial decision»making of Constitutional Courtjudges, between literal
approaches aligned with Joseph Raz and interpretive frameworks in-
{luenced by Ronald Dworkin. A literal reading of legal texts such
as the Constitution, has, for commentators such as Dennis Davis
(1998:128), resurrected legal positivism in the South African context.®
The main advocate of an ordixmry~l;‘1ng11age approach o judicial
decision—making, Anton Fagan (1995), draws upon Joseph Raz to say
that legal texts are the source of all rules and that judges must do no
more than give the text its ordinary meaning. Fagan advocates an
apolitical vision of law as made up of universal and timeless principles
where law is insulated from societal moralities, since moral reasoning
must be guided solely by the moral position inherent in positive rules.
Dennis Davis (1998) draws upon Ronald Dworkin to reject el()quemly
these positivist claims and states a political view of law close (o the one
being endorsed here:

My argument is that there is no single meaning within the text and
that the limits to meaning are not only imposed by the language
chosen to be contained in the text but also in terms of legal and
linguistic conventions, themselves informed by politics. Constitu-
tional law is politics by a different means but itremains a form of

politics. (p. 142)

HUIMAN IO Y ANU INATTUN-D UL NG

‘Contrary to the myth of legal neutrality, the law is always a !k‘n‘m of
[;olil,ics by other means, as it is normative as well as n.\m'ol'y formal,
ational and selfrefevental. Legal meaning is enmeshec in wu.ler vadue
‘ ystems, and is caught hetween other compeling n()rnmn‘vc- dl‘scc:urses
which are political, cultural, and more often than n‘ot, nmnn‘mlm‘l; ‘
‘Against aview ol law as a value-free process, legal l(lﬁ()l()gy is .;\ (m’:m ol
omination in the Weberian sense which is embedded in ]nsmnrnl‘ly
constituted relations of social inequality. In a tegally [)]\ll"{l‘.(f()l.ll(f}(l, as in
v outh Africa where there are many compelting justice institutions (such
S"'(OWHShiP courts, armed vigilantes and customary courts), state ldw
s one semi-open system ol prescriptive nm"vms backed by a (“()erc'n‘fle
apparatus. If we conceive ol law as an l(l(:‘OlOgl(i?ll‘SYSIC[H lhu.mgh W}‘l.l( 1
power has historically been mediated and (‘xer‘cme(l, (hen. in a spucl}f
where power is organized around racial/ethnic and national .l(lClIlI-
ties, we can expect rights talk also to be ensnared by culturalist and
nationalist discourses. Constitutionalists hoped thata cult('n‘aHyAur?utrnl
_ Bill ¢f Rights would transcend particul;fn‘isl1‘(‘, nationalist nd(f(')l()gy, hut
in practice the reverse is often the case: rights are subordinated to
" nation-building.

HUMAN RIGHTS IN THIE NEGOTIATIONS

In order to understand fully how human rights became enmeshed
within a wider South African nation-building project, we have to look at
the rise of human rights talk in the peace process between the years
1985 and 1994." During this period, human rights emerged as [.he
unifying language to cement the two main protgagomstsvm the f()llﬂlcti
the ruling National Party (NP)"" and the African anlf)na.l (,J‘ongress
(ANC). Human rights talk became the language not of principle but
of pragmatic compromise, seemingly able t‘o in‘(‘,orp()ral,e any‘moml or
ideological position. The ideological prormuscuity of human rights talk

against ethnicity and identity politics. Because of its role in the peacg
negotiations, human rights talk came to be see.n less as l.hc? Iangpage of
incorruptible principles and more as a rhetorical expression of an all-
inclusive rainbow nationalism. ‘ ‘

By the end of the 1980s, the armed .conﬂlct between the anti-
apartheid movementand the apartheid regime had reached a stalenﬁa!.()
where neither side conld annihilate the other. Key ANC leaders realized
that a revolutionary victory could only be a pyrrhic one, where 1;1‘16:!‘63
would be little remaining of the country's infrastructure for building a
new multiracial society. On the opposite side of the palitical spcrtn‘,un,
the rigid anti-Communist stance of the NP government began (o soften
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meant that it was ill-suited to fullil the role of an immovable bulwark .



alter negotiations with the Sovie Union led (o the withdrawal of Cuban

troops in Angola and to
The fall of the Berlin Wall firther cha
revise its id(-‘,o]()gical commitment to

munist threat’ which had for so long
g

repression. After the Cold War, autho

an agreement on Namibian indopend(mcc,

llenged the National Party elite to
lighting the ‘international Com-
been the mantra (o Jjustily state
ritarian regimes across the South

were coming under greater international pressure to liberalize.'? Ten-
§ £

tative talks between the government a

gathered pace undl they were formalized in 1991 in the

a Democratic South Africa (CODESA
johaxmesburg
In the negotiations, constitutional

nd opposition hegan in 1986 and
Convention for
) talks at Kemplon Park, outside

1S emerged as the only viable

. wpolitical ethic that could bridge the chasm hetween seemingly incom-

the Mn]t,i'l)arty Negoliating Process i

between the main actors. Despite the appare

mensurable political traditions, The wri{ing of the new Constitution at

n 1993 functioned as a cement
nt discontinuities between

National Party and anti-apartheid political thought, rights talk was
indeterminate enough to suit the programs of both the NP and ANC,
-who came together to form a powersharing arrangement. The ascend-

ancy of human rights talk thus resull
which allowed it (o weld together dive
stitutionalism became the compromis

ed from its inherent ambiguityy
rse political constituencies, Con-
¢ arrangement upon which the

ANC and NP could agree a ‘suflicient consensus’. '3

During the negotiations, the NP wa
sions, notably (o shift its position away

rights. Until late 1993, the NP had clung to an ideo

ationalism which would entrench ‘m

s forced into significant conces-
from group rights to individual
logy of consoci-
inr)rily rights’ through a com-

pulsory coalition government. After the Record of Un(ler‘st;mding"’ on

26 September 1992, liberal ideas of constitutional

upper hand over other strategies [or p
for whites. The NP realized that
tation in government was not a realistic

nothing less than a unitary state, full civil rights and majority rul
The NP turned to a strategy of indiy

and balances’ to secure the interests of
economic and social privileges. The pic
upon human rights reassured the husi
demanded a liberal political economy.!’

ism began to gain the
ower—sharing and ‘group rights’

a permanent white minoril,y represen-

goal and the ANC would accept
e.

idual rights with liberal ‘checks
awhite minority and protect its
spect ol a political order basecl
ness elite since they practically
In the Bill of Rights of the 1993

} interim Constitution,'® classic individual rights (for example, of move-

“ment, free expression, and resicdence)

are well entrenched, whereas

those concerning socio-economic ancd wellare rights are weak and muted.,

~The Constitution enshrined the right
severe limitations on expropriation and

~
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to private property and placed
nationalization.

“The Leflt also went through its own Pauline ('()I]V(‘I'Si(,fll, wil‘h 1!\;{ sol(‘f;\;
democratic current gaining prec‘rnirm\.w(‘. ov(’,xl; revolutuv)niu;g;(\)«/ m]:l( ]
. viewed rights with a Stalinist antinomianism.” In the 1(11(‘ ;,' 4]8,,1‘1 (' )
elements within the anti-apartheid movement espoused a |)f,0p (‘ S‘W{‘l‘l
in order to create a Sovietstyle command t‘(‘()l'l(.)lll}’. Rank 21!]('”I <;
activists as well as important lezl(le.rs expressec (,‘2'mmsm (()W(?”l‘?:)‘xli‘, ‘;w
Rights, and Communist Party intellectual l()(? Slovo wa(?le “11- ¢ )) ‘1(1)
the South Alrican context, we cannot l‘('T’S(I"I(il the struggle o ?"GE“;&I&, o
- the bourgeois democratic concept of civil rights or democratic vights’.
‘ebruary
G‘Xﬁﬁiﬁii&iung >h)<?hind the constitutionalist position as the 1992 mns?
mobilization campaign fizzled out after several mf,n.)l,hs: An awan m(\\es’s 01
< the Iimitations of mass strategies led many 2\(?(‘1\'ISIS in '1h(’. AN i.mi(
South African Communist Party away from Ll}(* _1nsnlxrre(‘m)l'\;uyVsm‘/,lfl.xre
of power, thus marginalizing radicals and reinforcing lhle} 1:1?[)( f\ﬂm d(;fl:
compromise and negotiation. The result, 'h()\/\./(:\’c’l‘,VW(?U]( ’ e l(l,VU yq :
ferent kind of political order than the objective of P(?[)Hl.rlr ¢ 6,1!](;;!8(1(;,)/
which many anti-apartheid activists had slrugg]e,(.l for.m‘ the 1¢ .-rS:
Constitutionalism defines the law-government r(:ln(m!\shnp i a ,Sll)(\:;“, ft(.
way that is distinct from other 1110{[(:]5, S}ll(fl? as s:lvr;ngl\l[‘m\«f‘m.( » f,‘sl,t
minster parliamentary sovereignty. C(mslllutmnz\hs\m pla(._es i’%f”- ican
limitations on the excercise ol governmental Pm«@.r, Ior(:{ng lcgl-s A‘Ul()f] l(;
comply with rules laid down in the Co(nsl‘xtul:mn :15‘ml(lv‘;ln‘(:,[(l(, (‘l’]]]‘_
enforced by the Constitutional (?()\lr'g."‘ f\(:f(‘,ll(.)ll 2 bolc V)’ s(_,(tles) ! 1§
supremacy ol the Constitution: “This (lv(msnmle()n. ls ll'w (.ﬁlu;l(-ﬁn(,l l(lmj
of the Republic; Taw or conduct inconsx;\‘l('nt with it is nvw‘(\lu , ‘l,nf\l- \t;
duties imposec by it must be performed. "](')W(‘?'("l‘,‘21(‘(‘,(4)‘1 (1111';{ m, rt('( l(’)l_
74, the National Assembly can amend the (A")H!\‘llll]ll()n.lf a l).[” F):l?;)l()l(\vxo
thirds majority, and it has done so on numerous occasions since | \l: ) I
The negotiations in 19913 leading (o the new South African [?<) lll(.cl
order were among the most participatory and 21C(‘,0‘lll![’<ll')1(f sc;(tnlllv.yf.
any recent transition from authoritarian rule. In the (,1,()1‘)?715/\ ! ‘(mr‘i !
tatks, political parties and civil groups .wq:re able l(r)‘mtpm’(‘n(. n; sigﬁ‘
nificant ways in order to advance (hmr‘:‘\gmnl:l.. I'he sl\(ll)(*.f,) lLK
political system of the new South /\['.l‘i(,‘:l (l}1;\l is, the v r‘clilf,ums n‘p‘
between parliaiment and the Constitutional Court) and its ((.(,)“(,),In\l(‘
structure (for example, whether private property should be protectec
in a Bill of Rights) were all hotly debatecd. ‘ |
Yet the dilemyma of how to deal with politically -m()Hvul(—‘(l hum‘n?
rights violations ol the apartheid periad \YEIS not stubjec ((:(1. to the mljn(
process of democratic dialogue. In particular, the <1(‘<‘1su.m‘ll()‘g'l(\‘nt.
amnesty (o human rights offenders was evonln:ﬂl‘yril<)< x(‘l()(nF)g’ \,111;
exclusive political deal between the NP and the ANC. The CODES/

~{



talks did not address the issue? and outside the talks there was very little
popular or open political party debate on amuesty. At the end of the
Kempton Park negotiations on 17 November 1993, when all other issues
were resolved and the interim Constitution was agreed, the question of
amnesty was still outstanding. The National Party desperately wanted
an amnesty, more so than the liberation movement which was in an
advantageous position legally because of the two earlier Indemnity Acts.?!
At that point, Chief NP negotiator Roell Meyer and ANC representative
Cyril Ramaphosa mandated ‘Mac’ Maharaj (ANC) and Fanie van der
Merwe (NP) of the negotiators’ technical committee to dralt a post-
script to the Constitution?? which would contain an amnesty clause. This
occurred outside the official consultative process, in the hiatus between
the end of the formal constitutional talks and the Constitution going to
parliament in December 1998, NP negotiator Roelf Meyer reflected, ‘At
that point, there was just agreement that there should be un amnesly.
There was a principle of agreement, but no details, apart from (he point
that both sides be given equal status. Apart from that, we lefl it up to the
technical committee’ (personal interview, 16 F(—‘.hruznr,y 1999 .

The interim Coustitution, with its last-minue postscript requiring an
amnesty mechanism, went (o parliament alter 6 December 1993, There

- was never any open deliberation of the postscript at the plenary session

B
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of parliament, since it arose from a closed and secretive deal beween
the NP and ANC leaderships. Recognizing the exclusive character of
the politcal deal done on amnesty 1s important as there is n strong
moral argument that such an amnesty arrangement can only be enterec
into by victims themselves or theii legitimate representatives and not by
others on their behall and with very little consultation.??

The statement on amnesty and reconciliation was criticized by
smaller parties such as the Democratic Party, who denounced it as a
cover-up pact. Roell Meyer defends the exclusiveness of this process,
saying, ‘The Constitution wouldn't have gone through if the amnesty
question had gone to other parties and through the consultation pro-
cess at Rempton Park’ (personal interview, 16 February 1999).

The 1993 Constitution’s postscript was titled, appropriately enough,
‘National Unity and Reconciliation’. as was the act passed in 1995 (o
establish the Truth and Reconciliation Commission (TRC). The Consti-
tution’s postscript explicitly rejected retribution and called for past
injustices (o be addressed ‘on the basis that there is a need for under
standing but not for vengeance, a need for reparation but not for
retaliation’. The central meaning of ‘reconciliation’ was an amnesty
law, rather than the later formulations advanced by the Truth and
Reconciliation Commission. The TR(Cs motto would be ‘Reconcili-
ation Through Truth', not, as it happens, ‘Reconciliation Through
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Indemnity’, which was more true to the 1993 (:O,Imiil":]““)jlVS}]E::T}[S((:(:T];
.]_‘,ar]y on, the Bill of Rights ann'ouncgl many n‘ev‘v 1}1;111 :hv: );mmript
only be abrogated in extenuatmg cxrcnmslan(,c?, )}nl ! hlmc )ml.,
: nraveled the Constitution’s C()mn?nmem. to hum,nj rlq n.;. ,l(l‘?lt,/rln‘i\”‘_
sseript, the invocation of hun’\.;m rights did n(-n. (*,)1(‘1)‘1 (ﬂﬁﬁ 1\1';“” y_n,ess "
tion to protect individual citizens 15 much as 1t ¢ 1‘(‘ ’ 1e x’ | “3:1“; /_ma
acrifice individuals’ right to justice in H.l(‘ name of n(lll(n”]‘)l o ,il(m(,
econciliation’. The entreaty to human nghths talk c;fmc ’l‘o 41 (,])jxﬂfﬂs(}(t,xrué)r;
inal compromise of the negotiations; that is, amnesty for perpetrators
-of an rights violations. . .
?f};ﬁz: till_t,:lé'ﬁlmlem negotiations stage, Cl\f\l‘?l(:lt!l'l'/ﬁ(l h?' (),);; l‘CTf:Y ‘l(lllgi:
Jevels of political violence, a new f?onslllu(mn. was [Il\lfl y ]e‘\ it l(c;,()mh
December 1993, leading to the [irst n(nm—r;\('m\ (‘.l(",((ll\()ll% ‘m :” "
African history. In April 1994, the elections 1(%(1jlo a Fr(T;’(,lll']lll(,ll i,m—
National Unity’ (GNU), dominated h}.’ the /}Ni,, but ,131( t]ul {L];fmlii,d
ranking NP ministers such as Vice-President 17 W (lcthI(In-« | ][{q e _i.”
power—Sh;n‘ing arrangement was. to prove unstable and it collapse

1996, leaving the ANC (o rule alone.

HUMAN RIGHTS, UBUNTUAND THIE AFRICAN COMMIU INTTY

God has given us a great gilt, whitn l//)u..n/u .\‘:xys.llum ?)u;:\/;u;
only hecause you are human. W1 undermine yown ')%lm'flAn ‘}l.‘ig
dehumanize mysell. You must do what you can 10 HL\‘H-\‘I‘IH\ “”“
great harmony, which is p(‘l']mlnnlly llll([ﬁlin{)lll(‘(l' l)}.’.)(:\(,,lllfll:v(‘ H
‘nngm, desive for vengeance. That's why African punspruadence
restovative rather than retributive. ‘ o
Desmond Tt (Mroflile: Mail and Crardian, V7 March 1996)

After the 1994 clections, the (imm(rc(i().ns hetween lmnm‘n r\;gth[:‘:lll\':
nation-building became clear w the fhmf)\l;'f(‘ ol lf\(’:(/imslf “_il )]‘;l‘
Court on reconcilingon, restorative justice® and /\h}m;} &;l‘H \.]‘m
dence’. One African word, u,/mnrz,t?i, im‘(*gr:ucs all rl.u\se (;nc,nsi)’l.”,
Jhuntu, a term (th;\mpi(_)ne(lmmly by (n)‘m(’l' /\rc~hvhlsh();‘)wi ”m’f]»‘(i,‘ )
expression ol community, representing a 'x'<>|rx;1'11(|<*f2(‘:(l)\imfonv l(])”m(‘:
rural African community’ based upon I'(‘.(‘lpr()(:lty, msl?(‘,( [ ) m’ " ,I)*
dignity, community cohesion and solida |l~y.b /\‘H(’r‘ lh(l‘ l l?(vlv;llsk :::r(,
listhft(l in late 1995, the language of reconciliation anc ;lg 1/(& }( ke q
generally became synonymous with l'hc 1«*1'1'.11 'ulmnluz (/mlnu 1)0 _‘(lm,. {(
i(e.y polit.icnl and legal notion in the 1mm<‘(‘l!;1(c' ]'?()Sl-(?l)(irt.ltl(' ()1' ‘.I !
first appearved in the epilogue of lh‘(-‘ 1993 111}(‘{1111 (IA‘”}‘]S,I”:;:l‘:),nh:]( ”(\);
following [amous passage: ‘L lhetr‘(’. isa need [(A)I “»ll('él'f:“fm ,“L;w(j(i !
for vengeance, a necd [or reparation but not for retaliation, a nee

5 O

T



wbuntu but not for victimization This same passage also appeared in
the preamble of the 1995 National Unity and Reconciliation Act which
established the Tru and Reconciliation Commission,

The term wbunm also appeared extensively in the firsg Constitutional

Courl_judgcmenl on the death penalty (the State versus T Makwanyane
and M., Mchunu, 1995 (6) BCLR 605 (CC), hereafter § 4 /\/Ia/zwanyfmre),
particularly in the Judgements of Sachs, Mahomed, Mf%k“g‘;‘in‘()“;fn(l
Lang;l,% In all of these cases, as in the Tuty quote above, wbun was
used to define ‘justice’ pProper versus revenge; hu

e subtext instead
reinforced the view that ustice’ n
J

the new culture of human rights
would not be driven by any desire for vengeance, or even by legally
sanctioned retribution 27 In Sv /\4{1/{71;@71_):(1710, Judge Langa claims that
ubuntu ‘recognizes a person’s status as a human being, entitled (o
unconditional (‘lignity, value and respect L (224) and sees the concept
as ‘a commendable attribute which (he nation should strive for’.‘]udge
Mokgoro secks to create a nationally specilic South /\ﬁ'i(‘an*‘jm‘ispru‘
dence by referving o wbuni s an indigenous Souh Alrican value
which militates against the death penalty and as a multicultural unifier;
as ‘a golden thread [which runs] across culiural lines’ ¢307)

Judge Sachs’ § 4 /\fia/.'nwn_wm{jU(lgmonl relie
static, ahistorical i

Supon an image of the
remarkably compassionate African community.
/\ccm‘ding to Sachs, African castomary law did not invoke the death
penalty except in the case of witcheralt, which
spontancous religions emotion rather th
The existence of capital punishment in
wi(ch—killing to neckl;\ciug in the 1980,
is more the product of irrational crowd b
court justice, according to Sachs,

This interpretation of capital punishment in African communities
results from a time-honored tradition i jurisprudence where the juris-
dictional boundaries of law are defined by re
Law exchides certain categories of persons (children, the mentally i,
and, in colonijal contexts, slaves) and actions (violence without due
orocess) from its purview. Law is cool, rational, and impartial, therefore
he ‘wild Justice’ of political cacdres nf’(tklacing suspected police in-
ormers, of moh burnings of car hijackers, or customary courts killing
convicted’ witches simply are not allowed to be ‘]
his rejection of revenge, and is explicitly linked in the TRC fiiyal Report
9 restorative justice (Vol.1, pp. 125-128), defined not as punishment

ut as resulting from reparations for victims and the rehabilitation of
erpetrators,

However, there is a further

Sachs saw as (o do with
an indigenous Jaw (8375-381).
‘Alvican communities’, from
to mob Iynchings in the 19905,
ysteria than routine Customary

ference to law’s opposite.
Pl

aw’. Ubuntu expresses

slippage in ihe use of ubuntu that goes

eyond simply supporting restorative justice in order to justify amnesty

)

for perpetrators of apartheid-era h'um:m 1‘ig|1|s‘:1‘|)l‘m'(’.s. (//;mlrll‘lé x”(:(x)(]::
gorical rejection of revenge also 111‘(‘111’(103 a l.f;].(-‘(.ll()lv\ (?| - l](;
moderate form of justice as ‘retribution’, even 1f'11 |s l)(\?(( llv[)()!l ( lT ,
process. Ubuniicis used to deline just r(tdross- s.() ;.xs, in’l lllll/l S W](“((ES;I:.:;]-S:;
‘beyond justice’ to forgiveness and r(f("'(m( 11.1,\11(.»{1 ?/\1-(”, (nj(‘,iv;(.mm.(\
17 March 1996). In (his view, human r)glkns]xl:slu,(t is l'(‘Sl(-)l\,:t v 'll, ,lv
is- African justice. According to Tutu, .{(‘II'IIHIII\’H v]\rlﬁ(l(.( \IS n;;:/)
Western. The Afvican unders{;\n(ling i1s [ more 1'(‘,sl(>1;xl|\:c ; ”()‘kf“:l
much to punish as to redress or restore a halance that has heen knocke
askew’ (quoted in Minow 1998:81):. 1 i -
*-Creating a polarity between ‘African I{/)I()I,rll/l'.t‘(().H(l 141!();1 )() )
one hand and “Wes(ern’ vcngeance/rmnl)’ullve Jnxflf‘,e on the ()A‘lf‘l
closes down the space (o discuss fudly the middle ];)(?Sllll()ll - (h([])[m]s;u(l
of legal retribution as a possible route l.o I‘f"(".(‘)ﬂ(‘lll}lll(.)‘n m_y(?;. k.l“ 1%
constitutional right of citizens to due Justice, to 1)\11511(,?-1(,1v1 _(,\(lllllx(T(.)
against perpetrators, is taken away b)f ‘;n.nncsry‘lzm"s, Wl?l( 1‘];)10(, )r';
both criminal and civil prosccutions. This was justified l,” ‘[(.l.l:]S C ’“:
uniquely African form of compassion, or ubuntu. IE?J U)”]hln!l,‘gl ]-:i:‘si{(,c
rights and whnng homan rights come (o express compromised justice
and the state’s abrogation of the right to due [")rm:essk.' o

To see Alvican law (or common Underslnn(hngs‘ ()!Juslx(‘(‘ m 38 sl"a('es
of the US, since Gregg v Georgia 428 US 158 (lf).7()‘),- for that H'If‘lllf‘}v)c;l;
completely excluding violent reven'g(f' 1san act of \\jl}[‘l’ll\\y»l‘()}n’ld’ljl,l(r:]::i \ )‘,
on the part of Sachs. Courts administered l')y /\f{l«.dlh l(‘n(.. ()l; - ;’L
plied the death penalty for certain categories of persons (n.] o1 I‘H : :,
witches and, in the 1990s, car hijackers) in numerous and MICAC(VVSS“.VI()'
historical contexts. The South African papers constantly report such

ses of ‘rough justice’. -
Ca;j\)/shy, lhen:g(li‘(]l the Constitutional Court judges (fxpz‘?ss Sll](i])l gnnn:;‘t:i
notions, given the acwal historical r(’.(:(n"(l? /\ﬁ.m.‘ 1994, the | ()ns i
tional Court was seeking to legitimate its posum.n as lhe~ im(,l@fgl{\
institution in the land, and the judges were f"d(;(?d w?th the difficult ;(:Sf
of making an extraordinarily unpopular ‘hrsi‘ judgement, ‘:!El()%(,s
invoked whuntw 1o try to demonstrate that tihe Court was sensxuvillo
popular values and (o claim that (hese values were ()pp():s( 1 ‘(0 \u?[
geance (even though every opinion poll showed overwhelming suppot
;‘Qr the death penalty) # e e

The judges adopted the strategy used by the authors o (‘u ]m ﬁ !
Cons[iiulion’s postscript; they sm\gh} (o (’xpres.'ﬁ the nm\’/ rTllm.xcr(())
rights” in a popular idiom. In so (l(j»mg they remfovxilr'(?d. a wic ?r..‘lli)()w
pensily of state officials (o connec.( ng'hls. and reconci f.m;n? o l(mi[
building through an appeal (o Africanist ideas f’)f llllll}f ane ,( (‘)m’n}l ‘y
As Elsa van FHuyssteen has argued, human rights are the ‘main site
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for the reconciliation of constitutionalism with the aims of popular
democracy’ (1996:294). The concept of human rights, redefined as
pan-Africanist reconciliation, is a bridge between an arid constitution-
alism with litde political purchase in South African society and the idea
of popular sovereignty and representation.

Although the ANC consciously avoided constitutionalizing race in its
first term, it still appealed to a pan-African identity to garner support
for its policies, particularly among those who had highest expectations
from the collapse of apartheid. Heribert Adam acknowledges the
dominance of social democratic Charterists over African nationalists
within the ANC (1994:45), but admitied that, "A counter-racism would
have great emotional appeal among a frustrated black township youth'.
There is pressure from the ANC's politicized social base to acdopt an
increasingly African definition of the nation. Given the enormous
expectations among impoverished black citizens coupled with the lack
of a massive program for the redistribution of wealth and, therelore, the
likelihood of a continued material disparity between whites and blacks,
the pressure to adopt an Africanist language has hegn growing. Since
1994, Robert Price notes the growing salience of race politics as an
important basis for political mobilization, the rise of racially exclusive
forms of political association (black management groups, black cham-
bers of commerce, Black Editor's Forum ete.) and ‘the ihcreased reli-
ance on group rather than individually based notions of rights ane
rewards’ (1997:171-2). By 2000, one commentator wen( so far as to state
that ‘African nationalism [has] trivmphed as the philosophy of South
Africa’s new petit-hourgeois political elite’ (Bond 2000:6).

According to Alfred Cockrell, wbuntu is indicative of ‘the saccharine
assertions of minbow‘jux“isprudelwc’ in the new South Africa, “Which
state b];mdly that «all competing values can, mysteriously, be accom-
modated within the embrace of a warm fuzzy consensus [his emphasis]’
(1996:12). Instead, argues Cockrell, human rights and constitutional-
ism require hard choices to be made between the positions of citizens
who will inevitably disagree about the common good. This truth seems
to have been forgotten by judges in their effore (o ideologically legiti-
mate the Constitutional Court. ‘African values’, he continues (p.25), do
not justify themselves by virtue of their being ‘African’, but have to be
subjected to the same kind of second-order moral and legal scrutiny
that any societal values receive. Critically, they must ‘surmount a
threshold of constitutional consistency’ and be commensurate with

\ mternational human rights law. Cockrell is right to object, and could go

~astep further to argue that human rights must become a language not

of compromise and a phony reconciliation, but instead the means to
pursue a well-defined political will guided by a program of social justice.
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FUMAN HIGH TS AND NAHOMN-BUILUING

[tis tempting to ask, Where did wbuntie originate — which is its truc
and authentic meaning from the diversity of uses? To attempt a
definitive conceptualization of whuntu, particularly one based upon real
or imagined African communities, would be (o reproduce the language

- of nationalism. One can only trace the trajectory of its concrete and

ideological usage between the circles of human l:ighls organizations,
religious leaders, Constitutional Court judges and in popular usage. In
a sense, it does not really matter where and how whuntu originated,
since one of the main characteristics of nationalist ideology is to
historicize and natuwralize ‘cultaral’ signs as they are incorporated into
the rhetorical repertoire of state discourse. To draw on a formulation of
Althusser, ubuntu is just another ‘always-already there’ clement of pan-
Africanist ideology. Ubunti should be recognized for what it is: an
ideological concept with multiple meanings which <:m~1xj<)ins. h‘umzm
rights, restorative justice, reconciliation and n:uiml»h}uldmg wuhx’n thlc
populist language of pan-Aliicanism. In postapartheid South /\fl:lCZl, 11‘
became the Africanist wrapping used to sell a reconciliatory version of
human rights talk to black South Afvicans. Ubunti helies the claim that
human rights would have no culturalist or ethnic dimensions.

TRUTH, RECONCILIATION AND NATION-BUILDING

The Commission of Truth and Reconciliation. 1t is the creation
of a nation.

Constitutional Court Judge Albie Sachs.

(Quoted in Boraine 1995:146)

The Truth and Reconciliation Commission (L1995-2001) was the arche-
typal transitional statutory body created (o promote a ‘culture of
human rights’ in South Africa. It was a key mechanism to promote the
new constitutionalist political order and the reformulation of justice in
human rights talk as restorative justice.?

The TRC was geared not only towards building a state of right, but
also towards using human rights talk to construct a new national
identity. This is illustrated in the discursive associations drawn between
T, reconciliation and nationalism. It is striking how, in documents
such as the 1993 Constitution and the 1995 National Unity and Recon-
ciliation Act, as well as in the proceedings of conlerences on the
South African TRC, discussions of truth seem to lead naturally into
questions of reconciliation, national unity, and nation-building. This is a
general feature of vuth commissions worldwide. The final document
of the Chilean Rettig Commission states that, ‘ouly upon a foundation
ol truth [is] it possible (0 meet the basic demands of justice and to
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POULITICS OF TRUTH AND RECONCILIATTON

create the necessary conditions for achieving national reconciliation’
(Ensalaco 1994:658),

Despite their assertions to the contrary, rights-based narratives bear
many formal attributes of other natjonalist narratives on the past and
tradition. Truth commissions, like all nation-building processes, con-
struct a revised national history and, in the words of’_-]osé Zalaquett of
the Chilean Commission, write into being a new ‘callective memory’.
Truth commissions are more than simply the correct functioning of a
legal process — they are a national history lesson and, as Benedict
Anderson (1991) has argued, the formulation of a shared national past
is simnltaneously the basis of the assertion of a shared national futuve,

There is a close affinity between nationalist history—wri(ing and the
construction of a new notion of the South Alvican sell, as llustrated in
former ANC provincial minister Jessic Duarte’s assertion: “The main
view within the ANC is “Let’s have the (ruth and use the tuth o buijld
a nation” ... People need to know what happened to their loved ones
and why — that's a South African cultiral dynamic’ (personal interview,
September 1995). Looking at expericnces in other countries, it is evi-
dent that a ‘need to know’ is not culturally unique to South Aflricans,
but in the ‘new South Africa’ national personhood became tied up in
how to respond (o past human rights abuses. Being authentically South
African comes to mean sharing the traumas of apartheid and uniting in
the subsequent process of “healing the nation”.

Whereas other countries may have a Day of Remembrance (o
memorialize valiant national martyrs who fell defending the mother/
fatherland from foreign invaders, South Africa now has a ‘Day of
Reconciliation” on 16 December which commemorates a new group
of national martyrs who died at the hands of fellow South Africans. The
TRC had its first meeting on this day in 1995, and Archbishop Desmonc
Tutu in his opening address stated: “We are meant (o be a part of the
process of the healing of our nation, of our people, all of us, since every
South African has (o some exten( or other been vaumatized. We are
a wounded people ... We all stand in need of healing’ (1999:87). The
notion of the South African citizen as victim of trauma was then welded
to other more cutturalist visions of national identity when Tutu went on
to refer to ‘we, this rainbow people of God’, which portrays the nation
as the multicultural amalgam of distinet racial colors (which are united
but still distinctive).

Here we can see an intriguing discourse. unfolding linking sullering,
the body and the nation. Firsdy, the nation is conceived of as a physical
body, as a generically South African (that is, not generically human)
individual projected onto the national scale. What type of body is it?

A sick one — one (hat is in need of healing. Healing the nation is (he
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popular idion for building the nation. What is 1\11(7 thling treatiment
prescribed? Truth-telling and, flowing from this, forgiveness and recon-
ciliation. How do these treatments heal the national hodye They open
the wounds, cleanse them and stop them from festering 4

Sceing the nation as a body is important for n:\tlm\‘—lmfl(.l(‘rs‘ :.15‘ it
creates the basis of a new ‘we’, and it incorporates the m(hw(]unl_m a
collective cleansing. The TRC constructed a collectivist vich of' “h(i
nation as a sick body, which could then be ritwally cured in TRC
hearings. This is something which no South Afvican could escape - as
Tutu stated, ‘we all stand in need of healing”. Individual psychological
processes cannol be reduced to national processes dedicated to ‘l\.eu]-
ing’, since the ‘nation’ is not like an in(hvx(lvu;\l ;1~( :'\Il. .Ih(* nation,
according to Ernest Gellner (1983), is a political fiction m‘vcnl,cd 'by
nationalists, who conjure up tenuous concepts such as aA collective
memory ora ‘collective psyche’. Nations do not have collective p:s‘ychc‘,s
which (/T'lll be healed and (o assert otherwise is to psyrhoh)gxzc';ln
abstract entity which exists ])x‘im;lrily in the minds of lmtion-l)uildlng
politicians. Nevcrllleless, it is remarkable how widclly l:\c(:(’ptc’d this
nationalist language is in the literature on truth commissions and p(:)sl,—
Commumist truth-telling.® Michael Ignatiell rightly challenges the notion
of natonal psyches when he writes:

We tend 1o invest our nations with conscience, identities and
memories as it they were individuals. Tt 1s problematic (:noughA Lo
vest an mdividual with a single identity: our inner lives nrf‘. like
battlegrounds over which uneasy truces reign, l-h'c identity of
a nation is additionally fissured by region, ethnicity, class.and
education. (1998:169)

All of these elements — truth-telling, healing, nation-building, hisl.m}ry
writing — were integrated by the South African 'I"F{(? mto ;1. [.)().!Qlll mix-
ture. This process is not wh()lly uniqm‘, as national politicians h;.lve
redefined human rights i expedient ways in many mthm‘. COUntrics.
Philip Roth (1993) writes insight(ully about l\(»f«f the trial in lsrz{cl ol
John Demjanjuk, a Ukrainian allegedly in,\'ol\f(-(l‘m mass mm'(le‘r of Jews
during the Tolocanst, became a theatyical p\fbh(‘ s!)('(‘I;\(l'h‘ (o (’;(]ll(‘:l‘l(’
the public’. Its message was not only part ol the founding l?zlllt,)ll‘:\llﬁl
narrative ol the state of Israel but also constituted an cxpl'(—fssnm of the
power ol the Israeli state over its past oppressors. [t theatricalized that
shift in national identity from victim (o adjudicator :11.1(1 In’o;\(lc:;\s( tllm
message live nationally. Demjanjuk was there to m;x\mmln the n;mm‘mh,ﬂ.l
mythology ol the state ol Israel, and was part of .(‘h(:ﬂ r(“lcnlless m..s‘.ll—
tutionalization of the Holocaust, according to Roth:* Similarly, r.h‘c trial
of the high-ranking Nazi official Adolf Fichmann in Israel in 1961 was
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harnessed (o (he construction of [sraelj national identity in various ways;
for example when it wag imermp(e(‘l by two minutes’ silence to those

fallen in the creation of the Istaeli nation (D(mglas 2000y, or when the
Prosecutor, Gideon Hausner, focussed upon hnrrr)wing personal experi-
ences of victims ip order o ‘design o national saga that woul( echo
through the generations’ (Tom Seger cited in Osiel 1997:16). Despite
the appeals ro values of truth, justice or reconciliation, embaitle( poli-
ticians simply cannot resist the Imperative (o inslil‘nli(ma]ize past abuseg
in order to manufacture lcgil‘imm‘y for national bureancracies.

The power or truth commissions is ultimately symbolic: they cannoy
pProsecute and (he evidence foun or disclosed (o them cannog be used
in later Prosecutions, so they can make only a weak claim (o carry
out ‘justice’. They have little Institutiona] power (o carry out reforms
of j11diciax‘y; Lhey can make recommendations, but these are often
ignored (as in El Salvz\dor) and truth commissions canp ot usually [o]-
low through on (hejr recommendations, The symbolic impact of (hege
commissions lies ip how they codify the hisl()ry of a period, the theme
of the nexq chapier, Popular emories of an authoritarian past are
multiple, fluid, inde('m‘mina('e and ﬁ'agmcntm‘y, SO ruth Commissions
play a vital role in ﬁxing memory an inslimtimmlizing a view of (he
past conflicy,

Truth commissions publish reports which share a similar form with
nationalist narragives in the way they render 4 disconr,inui(y with (he
Past.*® The creation of historical (,iiscontinnity and periodization is part
of the relational dimension of national id(—‘.mir.y—forming processes. It
has been widely noted (ha( Nationaligm constructs the nation jn op-
position to other nations through avariety ofsigns: ﬂzlgs, aplace on the
map, fallen heroes, Iandscapes, animal totems, rugby teams, d(*ploying
a proliferation of symbolic forms (o disringuish itself, Every ethnic or
national idonci(y needs an ‘othe; against which (o oppose and, there.
fore, define itself: i is what the other is not and will find difference
1o matter where it looks, The most significant site of otherness for (he
new South Afyica has not been other nations, it hag been iself The
rf'lationﬂlity of constitutional nationalism g often constructed in ap
Opposition between the presen self and the past other The old
nationalisin was base Upon a particular view of hist,ory/cu]t,ure/
race/truth/righ(s, etlc., which ig ritually rejected in favor of revised
formulations of those concepts,

Unlike some nationaljst visions of (e past in, say, Britain or France,
the new Sourh African nation is not naturalized by reference to its
ancientness, bur i its afﬁrming of the uniqueness of the present, The
1ew South Africap identity is constructed upon a discontinuous hjs.
oricity, where the past is not a Past of pride, bug of abuse. The past
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history of the nation qua nation of rights.; is a 'histm'y ol a r:\vmlf)‘g?’ ()rf
violations, and pride is only to be found in I't‘,‘.‘;l:ﬂ?illf(", h?/\lh(\)sc sl‘xrl,x‘é[-
gling 1o recover an authentic’ democratic tracition. !hc ”{(j C()(].l Itf
the official history of (he martyrs of that struggle in .m‘dcn A!() ms(»x—
tutionalize those shared, bitter experiences of ;’1p:\n:!l}e|<l, w_h[rh were
silenced before, as a unifying theme in the new official version of (he

nation’s history,

MANUFACTURING LEGITIMACY

There is a deep crisis of tegitimacy of our political insli(nlimTS. Th(-r
moral fabric of society has been (orn. Expediency and pﬂl?(il])l(‘
have bheen blurred, Society is now held together by obstinacy,

goodwill anc good luck, instead of an inrhxsi\vc nn:ml l);\.i(-_‘, '
( Johnny de Lange, ANCG MP, Chaiv of the S(*Im‘(w(,mmm((cc
on Justice of the National Assembly, (Cedar Park Conflerence,
l 21 September 1995)

Having established, conta procedural liberalism, (h;.\t human ~np;hhts
talk is enmeshed in culturalist discourses on community 'imd ‘])m ()fncs
anintegral part r)f‘nnli(mvbuil(ling,‘wc n}msl then ask what is ”“]S fl.'”j()lly
building for? 1t is not an end in itselt, but a mm.ns to anot )f,n (’—m:
which is (0 consolidate a new form of bureancraiic g(‘)\'crflunf,rx The
ANC, when i inherited the battered shell of an fu‘uhm'n:«\rmn :l;,ld,
illegitimate state, became motivated los‘s by a Avmmn. ()‘f I.)”I;]U avr‘
sovereignty than by bureaucratic imperatives. Nnm.)v')-h.ml(l‘mg af O}Wf
other processes to be carried out, Sl.l(’h }L?‘ the ’(‘.gllln)l?}llll()lrl ..() }’xc,
apparatus of justice which stil] remains mxlnl('rl by the au mntmwx(m‘
past.®! Legitimating the stale’s justice system in turn pmnmlesf'l p'roceAss
()rS(Rl(‘“bll”(“llg, as the postapartheid S!;?l(‘ I.ms ("_.H]});lrk(’.(] upml'a pro-
ject ol wnifying the diversity ol justice ins‘(llutmn‘s m state and S()(;IT(Y:~
. The l(fgi(‘im;u‘y of constitutionalism (I(‘.!’)vn.ds mturn upon (‘h(:‘ e‘glllgﬁj
macy and the capacity of the criminal _;ns(@e system (o delivey 5W11{
justice. (Tons(ilmionalism, in short, I)f’FPSS;Il“]])/‘H‘SSUH]('?S a sl'mng ;mf
\deve]()pcd State apparatus. As Ignatieff assmfl,s: T'he Ol‘l])’ reliable anti-
dote to ethnic nationalism turns out to be civic HH(I(’)I]{!IISH], h(“C.ZIllSé Lh(l?
only guarantee (hat cthnic groups‘wﬂl live side hy.sl(lc mr pc?,l(j is shf]rc(_
loyalty to a state, strong enough, fair enough, G(]}Ill:ll)l(“, enough (o com
mand their obedience (1993:185) (my emphasis).

I civic nationalism requires strong states, then 2 ‘L{‘C‘H(’I'Q‘II Pr;oblem
beselting fransttional regimes is (hat they (),“.6” Inhf‘.l'l[';l sng{mhcfmtl.y
debilitated state in crisis, with unstable, illegitimate m.}d nnpairec msju-
tutions (see Huyse 1995) . Therefore the most 1‘mm("dm(c pmlv)lmnls for
constitutionalists concern hoth the Tack of citizens vespect for rights



talk, legal institutions and r,hekjudici:lry, and an ina(!cqnate mfrastruc-

ture of courts which cannot ho

pe o respond fully to the demands of

anew rights-based political dispensation.
Many fundamental rights in the 1996 Bill of Rights are simply beyon
the capacities of the legal system, mcluding ‘just administrative action’

(section 33), universal rightsto

. provided legal representation (
reliance on the praxis Of‘cirizcnship as the basis of civic patriotism does

N

not make a realistic assessiment
and institutional capacity in Sou

aceess to courts (section 34) and stale-
section 35.b-¢). The constitutionalists’

of the lack of material preconditions
th Afvica for that ‘praxis’ to take place.

For example, after the 1994 elections, the Legal Aid Board budget

expanded from 56 million Rand
is generally recognized, even w

to 307 million in 1998.% Yet this figure

ithin the Justice Ministry, as not even

approﬂ(:hing the levels required (o actualize (he new range of consti-

tutional rights.

The strain on the legal order emanating from is innhilily o cven

partially respond (o the demanc

Is made upon it is exacerbated by the

bureaucratic character and power base of the (Icmocraszing state. The

rise of constitutionalism has beer
bureaucratic class whose power

1 coupled with the emergence of a new
is primarily exercised through the law

and the institutional power of state. Thus (he continued control of the

economy by a waditional white

elite and transnational corporations

means that the state l_)ure;mcrzl(‘y has become the most important site
for the exercise of political power in the transformation of South
African society. And so the importance of legitimate legal institutions

takes on an even greater signific
) =

ance in South Afvica than in Chile or

Argentina, since South Africa has invested so much political capital in a
constitutional arrangement, whereas Latin American regimes sought

to establish strong executives.
The importance of legal-techy

vical mechanisms in pursuing societal

transformation renders necessary an equally strong program of bureau-

cratic legitimization. In a context where state power relies so heavily u pon
fegality, one would expect the state to concentrate resources in seeking to
egitimate the law. Ye( a program of legitimization whicl, relied upon

ormal rationality and a dry tecl

mocratic ethos would only appeal 1o

ntellectuals and bureaucrats. In South Africa, adherence to the rule of

aw alone would har(‘lly mobilize

the masses (o identify with the state.

Cherefore it should not be surprising that state officials seck to identify
he Constitution with popular conceptions of culture, community anc
1ation, in a bid (o construct overarching metaphors of national unity.
“hus, we have to recognize how the weakness of the state, coupled with
he rise of a new bureaucratic class, necessitates that state-building and

;ation—building remain conjoined
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in the ‘New South Africa’,

HUMAN RIGHTS AND NATION-BUILDING

TRUTH COMMISSIONS AS LIMINAL INSTITUTIONS

Truth commissions are one of the main ways i which a hureaucratic
gl‘irc‘s?ﬂziﬁﬁ‘riﬁin’if';i?‘“lvin'(—‘. legitimacy for state institutions, and especially
the legal system. FHow speciflically do wuth connmissions generate

- ! B ~ rpn . T P TR N
legitimacy for democratizing regimes? They occupy a Climinal’ space,
betwixt and between existing state institutions. [ (ake (he term used by

S()Ci()logfi'éi, Armnold van Gennep (1908) (o describe ritnals of rvmnsili(m
(such as Iill‘,—('yrlt‘ rituals), during which incividuals move {rom one
status with its incumbent rights and obligations (o another. This idea
was developed further by Victor Turner (1967:98-5), writing aboul lh(f‘
Ndembu of Zambia, who saw limin;lli(y as an ambiguous process of
‘Decoming” which was ‘interstructwal’ and transitional hetween (wo
states (in our case, between apartheid and postapartheid). During the
period of ]iminnli!y, the core moral values of socictly would be restated
and internalized (it was hoped) by those participating in the process.
Importandy, the vitnalized and moral features of rituals of transition
were the result of the failure of secular mechanisms (such as the law) to
deal with conflict in society. These ideas have nof only been applied o
lite-cycle vituals in Afvican societies, but also (o pilgrimage, hippi(’xi and
msttutions such as asylums, the military and prisons (Morris 1987:260).

The South African TRC also exhibited a number of ambiguous and
liminal characteristies which made it netther a legal, political, nor a
religious institution. For a start, it was a transitory and »ﬂ(‘('ting Sli?(ll!()}'y
body functioning in its cntivety for only three years,™ It was poised in
time between the apartheid era and (he post-apartheid epoch. Tt was
not the sole product of any one government branch and it was x‘lomiAnA
ally independent, but it was located in an interstructural position, in
between all three major branches of government.

The Commission had an ambivalent relationship (o the legal order: it
was not exclusively a legal institution in that Fluman Rights Violations
hearings were not coustituted as a court of taw. Tt fi(')ll!({ not carry out
prosecutions nor could it sentence. In fact the TRC bypassed the l'egal
process by naming perpetrators before they had been convicted in a
court ol law and by granting amnesty before a perpetrator had been
indicted or convicted, The amnesty hearings were an unusual kind of
inversion of the Law, as amnesty Judge Bernard Ngoepe deseribed (o me
inan interview:

The [Promotion of National Unity and Reconciliation] Act does
not encapsulate the principles of common law. therefére we don't
find guidance for legal precedent ... 1 can tell you that I ﬁnd.
it strange that 1 as a judge should listen to (he gory details of
how someone killed, cut the throar of another person and then
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ask that I let him go. Normn”y, [ should punish him instead of

grant political immunir.y (my emphasis). (Personal interview, 17
December 1996y

Amnesty hearings, in contrast (o the Human Rights Violations hear-
ings, were constituted as court he;lrings with legal consequences; e
a granting or refusal of immunity from prosecution. Pr()(‘edm'nﬂy, the
amnesty process mimickecl acourt but did not use standard legal rules
of evidence:™ (e Amnesly Commit(ee sought ro establish truth by he

ither

ar-

ing [cstimony pr'imax'ily {rom perpetrators and information proposec

by the TRC evidence leader who attempted to ensure that “tull dis-
closure’ had in fact occurred.

The liminal character of (he trath commission gr

anted it a certain
freedom from both the strictures ()f‘lcgn]

discourse and (he instititional
legacy of apartheid. This allowed ILLO generate a new form ()f;mlh()rily
for the post-apartheid regime. The amnesty hc;n"ings were a theatrical-
ization of the power of the new state, which compelled representatives
of the former order to confess when they would rather have maintained
their silence. Perpetrators were compelled o speak within the confines
of a new langunge of hwman rights, and in so (l()ing lo recognize (he
new government’s power to admonish and (o punish,

This [hearrir;ﬂimlion of power gives us one clue as (o why demo-
Cralizing governments set up truth commissions rather than r(’lying
upon an exis[’ing legal system: truth commissions are transient politico-
rcligiousdegal mstilutions which have mucl more legitimizing potential
than dry, rule-bound and lechnica”y~01>sc*sscd conrts of law. The TR('s
position as a quasi-judicial institution allowed it (o mix genre
law, politics and religious - in particularly rich ways. This ny
fascinating case to study in order ¢

s — of
akes it a
ounderstand how human rights talk
interacts with wider moral and ethical discourses, However, 1 shal
wrgue that the mixing of different genres undermined the TRCs ability
O earry out certain functions (such as writing an official history of
partheid) eff'(-:crively. In particular, the TRC’s liminal status facilitated
L contradictory mixing of a narrow legalism and an emotive religious
noralizing, )
Legitimation is not only an end in itself, but g prevequisite for
ursuing other state objectives in (he post-apartheid order, The quest
o legitimation needs to be understood within g wider context of
entralization and consolidation in the area ol justice. With regard (o
1¢areas where centralization affects the work of truth commissions, we
tust consider how state [aw is involved in a constant process of creating
5 own boundaries, its own' area of‘jm‘iwlicfi()n, dcﬁning‘ that which is
sticiable” from those areas of social regulation which fall outside its
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purview (Strathern 1985). Law draws upon and ”‘“i““‘ir‘ff‘ a (1‘1:<(|n(:l’1()n
from other domains of social control and (’()I_IS(‘,H[. l'o .lhxs ([“xlt(,n‘(:
human vights bodies such as the TRG are part of an (—*x(mmo;x'o 14\(7?}(4
l)ol\n(lmif:s of the justiciable to ill(?(’)l'])()l'}lf(’., m"n[ (;'txplmg(:r,‘{ m.t W Tl( ;
stands in the way of a state strategy of centralization, unilication ane
ardization.

Stailfl(llf(:lizul[)}ishmcnl, of the rule of law is fimdamental (o the con;
solidation of state power as defined by a n?nnf)p()ly over the m’ev(lvr‘lis 0

violence. Although they are not legal insntu!ums, truth (‘()IIY?I‘\.HSSIO!I].S
have implications for the process ()Um’hc'ml r(-!nrn'\, An m\[h) ‘,(l” r?j);l
vation for setting up truth commissions is, according lo Aryeh u(ir
‘ ishing andl i he rule of law' (1994:2). Since 1994, suc-
establishing and uplml(hngl g ' o

cessive ANC governments have engaged in 1 ['n‘ogm{n of (’r(f(‘_.mi ‘1 lg
and assimilating other coercive structures. [hey delended ()I{I\lllfl S
and former human rights violators from lyn('ll.m()hs ;m(,l‘]o(:;\i (();»IIIIS‘,
notsolely out of compassion, but in (')1'(1('?!‘ l({tl('ff‘ﬂ(l ”N“'l')ll 1}1( l‘p <] ()‘ t :](V
complete and unchallenged sovercignty of the s.l,:nc. 'l I ‘f‘}”ll (1(?!(\
mission was part ol a general and long-term r)l‘lv(t‘n.l’(l(l()ll within isL(l\ (,.
institutions which asserted the state's ability to |"(-m 'n} :md‘(‘()nl'rf) 'l 1.(,
informal adjudicative and p()li(‘.ing structires e civil society. This s
exploved in detail in Part 11

THE STRUCTURE OF THE TRC

The work of the TRC, which commenced in l)(‘(‘(%m'l)er H)ﬁ()ﬁ, w;'!s cdivided
into three committees: the Human I.{ights Violations (1()1!]1{\1“!((?(",:“[.1]6
Reparations and Rehabilitation Committee and [he' Amn(;.-ityr(imnrvn(lq ee.

Throughout 1996 and early 1997, the IHuman ngh'ts V 10],11t<ir1s “‘(;mj
mittee (I:IRV(I) held 50 hearings in town h‘al]s,‘ hospitals and <hm.(,.‘1<_>:,
all around the country. where thousands of cifizens came and testilied

about past abuses. This process received wide national media cove age

and brought ordinary, mostly black, expericnges (,)f; fll(?‘L\lii\l'l]](Al(l (11
into the national public space in a remarkable y./ay. ‘Thc TRC tr)(()k more
statements than any previous truth commission in hlﬁmry (over 21 ..0()07)
The HRVC faced the daunting task of carroborating l.hc"vcm(:ll,‘y 01‘
each testimony, choosing which would be rm,.old at public h'lgia'nf]gs
and passing along verified cases to the Rep;n:al.l('m? :m'(l Rehabf 1&;(1(;11,
Committee (RRC). The TRC also took an mvesng;mve ‘role Al’l(, ’)’}
issuing subpoenas and taking evidence in (t;m‘x‘em, lt..’l)llllf Lll‘})> flllx()(c),g»
pansive view on the past. In its final re.po‘r( [)ll‘])]lsht(’(lcl(ll‘(?(‘tv() >1u‘ ( ;[ t,
the TRC produced lindings on the ma‘;m‘xl’y ol the 21 .2.-)8‘(215(?8 )10111;?‘(13
before i, and it named the perpetrators in hundreds of cases (unlike
the Argentine and Chilean commissions)

a1




The efforts of the Reparation and Rehabilitation Commitiee to facili-
tate ‘reconciliation’ presented the weakest of the three commitees’
activities. Part of the problem was structiral and lay in the fact that (he
TRC had no money of its own to disburse to survivors; instead it coulcd
only make unbinding recommendations to the President’s Fund with
regard to lmonetary compensation, symbolic memorials (e.g. monu-
ments) and medical expenses. The TRCG made it clear (hat victims
should expect litde from the process and only a fraction of whai they
might have expected had they prosecuted for damages through the
courts. Such pronouncements were internalized by victims, many of
whom have severe material needs. At (the Human Rights Violation
(HRV) h(?zu‘ings one often heard, for instance, a woman recount the
murder of her husband or son by the security forces and then meekly

‘request a tombstone as compensation. It remains (o be seen whether

the reparations process, a key element in ik*iffﬂi'(iili:llion,' will even
~begin to address the needs and expectations (however lowered) of
\Slll'vi\/()l‘s.

In the 1998 final Report, the TRC recommended, that an estimated
22,000 victims should receive an individual financial grant of between
17,029-23,023 Rand (approxinml(—‘ly US$2,800-3,500) per year over a
six-year period. In late 1998, “wrgent interim relief’ payments of about
US$330, the first wranche of reparations, were made to about 20,000
vicims. At the time of writing, no further reparations payments had
been made. A year after the publication of (he TRC’s findings and
recommendations, survivors’ groups were demonstrating outside (he
Department of Justice offices in Johanneshurg as reparations policy had
still not been discussed in parliament. The reparations issue was very [ar
down on the list of priorities of all major political parties. Many victims
were still waiting for their urgent interim reparations. In the press
release by the survivors’ organization, the Khulumani Support Group,
their frustration was apparent:

The TRC has compromised our right to justice and (o making
civil claims. In good faith we came [orward and sulferec the re-
traumaunsation of exposing our wounds in public in the under-
standing that this was necessary in order to be considered for
reparations. We now feel that we have been used in a cynical
process of political expediency. (Khulumani
Octoher 1999)

press release 27

In _}nnuary 2000, the Mbeki government stated its intention (o olfer
only token compensation of several hundred US dollars (Rand 2,000),
instead ('\»T‘l,hc US$21,000 which (he TRC recommended should be
given to apartheid-era victims. Duma Khumalo spoke for many victims
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hen he protested bitterly: “We have heen betrayed, The previous
‘government gave the killers golden handshakes and (he present govern-
ment gave them amunesty. [Buat] the victims have been lef cmpty
handed” (Guardian 3 January 2000)
S Finally, the South African TRC was unique in bringing an amnesty
process within the trath commission, whereas in other conntries it has
been a separate legal mechanism. The TRC had received over 70000
applications and at the time of writing, about 568 people had beei
granted ammnesty and 5,987 denied ¥ 1o receive amuesty, the applicant
had to Uil a number of legal criteria. The act had (o have bheen com-
mitted between the dates 1 May 1960 and 10 May 1994, The applicant
had to convince the pancl that the crime was political: i.¢.. not com-
mitted for personal gain, malice or spite. Cracially, the applicant had (o
fully disclose all that was known about (he crime, including (he chain of
commaiid ordering the act. Perpetrators were not required to express

any remorse (or their actions. If a perpetrator was facing legal pro-
ceedings at the time, these would be suspended until (he appeal for
amnes@f was heard. 1 amuesty was refused (for example, because it was
found that the applicant did not fully disclose all information relevan
to the case), then the applicant could face criminal or civil prosecutions
in future.

Although it faced public disapproval and violated victims' desire lor
punishment, the South Alvican ammnesty process_had the most stringent
legal requirements of any recent amnesty and will probably he seen as
model for other countries. Rather than a blanket amnesty (as in Chile
and EI Salvador), it was individualized and applicants had o prove that
the violation had a political objective and had occurred within a specilic
time period, and they had to [ully disclose the nature and context of
‘their actions. In the context of an unreliable judicial system, which in
1996 convicted security policeman Fugene de Kock (and sentenced
him to over 200 years in prison) but acquitied former Defense Minister
General Magnus Malan,™ (he amuesty process was probably (he hest

learn more about their cases,

Yet the amnesty arrangements also had (heir drawhacks. The amnesty
meclidanism created a clash between (he criminal justice system and the
TRC over specific perpetrators, as in the case of five security policeman
(Cx‘onj& Hechter, Mentz, van Vuuren, and Venter) from the Northern
Transvaal security branch. The Attorney-General, Jan ’Olivera, had
carried out extensive mvestigations into the men's erimes and hadl
issued warrants for their arvest in connection with 27 cases of murder,
atternpted murder and damage (o property, when the men fled to the
TRC Amnesty Commitice (ACY. The eriminal investigation had (o he
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suspended and in the end the security policemen received amnesty

for their crimes {which included torturing an ANC activist with elec-

trical shocks before elecl,roculing him o death), thus un(lm‘mining the
laborious efforts of the criminal prosecution service,

Behind amnesty for indivicluals was the less obvious program of
indcmnitying the state iself. The granting of amnesty extinguished
citizens’ constitutional right (o sue for civil damagcs in compensation
trom the perpetrator and state: if a former agent of the government was
granted ammesty by the Amnesty Committee, then the state 1s also auto-
matically indemnified for damages. In (he amnesty process, the state
became a silent partner, shad()wing perpetrators who came forward anl
beneﬁting when their amnesty request was successfiul. The siate then
would consider what reparations it wished to make o survivors. In this
way, the slate would be wiped clean and state ministries would no longer
bear responsibility for pastactions of their agents.

- The degree to which perpetrators cane forward was generally dis-

"z\ppointing since many believed (hay they would never he successfully
prosecuted. Applications from the former South Afviean Defense Force
(especially Military Intelligence and Special Forces) and (he Inkatha
Freedom Party were particularly sparse. In many cases, sucl as the hear-
ings of seventeen [FP applicants in 1998-9 op the Boipar()ng-lnnss;wrc, the
lawyers for the victims seemed justified in arguing (hat applicants were not
revealing the full story and were protecting their leaders." Thivieen
applicants were granted amnesty by the AC, however, in November 2000,

Yet there were also some breakthroughs and revelations, In the case
mentioned above of Brigadier Cronje and four other former members
of the security police, information never made public before was
divulged about a covert body known by its Alvikaans acronym, ‘TREWITS ',
Trewits was an ntelligence co-ordinating hody which reported to the
State Security Council (SSC) over which the State Presidentcand civilian
ministers presided. The structure OF TREWITS showed (he cirect links and
integration of military and police ntelligence and (he imnvolvement of
high—ral;lking National Party leaders in everyday C()Ull(t”l“~illSlll‘gC‘ll(')/
matters. At the same h(’arings, former Police Commissioner General
van der Merwe admitied that in 1989 President P W Botha ordered (e
bombing of Khotso House, the head olfice of the South Alvican Council
of Churches, and the unofficial ANC headquarters in the country. This
revelation led to ten amnesty applications i January 1997 and lurther
insights into (he apartheid security police apparatus.

There were benefits of placing the amnesty process within the TRC:
for instance, information could he pooled between (he Varions com-
mittees. Vet combining amnesty with lrulh-ﬁnding functions creared
a number of strategic and ethical problems. which might have heen

24

HUMAMN RIGHTS AND NATION-BLUI DING

ravoided if amnesty had been a separate legal mechanism, unrelated 1o
sthe TRC. There was a large gap between survivors’ expectations of justice
fand the reality, as they saw perpetrators getting amnesty straight away
‘while their meagre reparations were many vears away. Perpetrators conld

robtain amnesty withou( even expressing regret — since the Act did not

legally require an apology. Many repeated worn apartheid-era i(’l(f()'l()gi‘c;\l
Jjustifications for their actions with little self-reflection and analysis. The
much vaunted truth of amnesty hearings was often the truth of un.
repentant serial murderers who still felt that thejr war was a just (?n.(‘.
Public opinion surveys have shown a great deal of opposition (o
granting amnesty. The rescarch of political scientists Gibson and
Gouws based upon a national survey in 1997 concluded (hag: ‘Only

a minority is able to accept the view that those clearly engaged in the

- violent struggle over apartheid should be awarded amnesty’ (1998:28).

Indeed, where blame is established, the overwhehning majority of those
interviewed preferred not forgiveness or amnesty, but punishment and
the right to suc through the courts, o

This dissonance between popular nn<h‘rsl;m(lings of reuribution/
punishment and the version of restorative justice px‘()p().ﬁ(‘.(l 1)}./ nﬂ(i()!'l:l.]
political figures was one of the main obstacles (o mznmf;x(‘lm‘mg 1(:‘31(#
macy for constitutionalism using human vights talk. The 1‘6'(Ic'f|m!10.n
(and some would say deformation) of human righits during democratic
transitions (o mean amnesty and reconciliation not only conflicted with
widespread notions ol justice in society, but also, it could he argued,
with a state’s duty to punish human rights offenders as established
in international criminal law, International criminal Jaw s highly am-
bivalent on the question of amuesty and the tension between national
amnesties and international human rights treaties has a long history. ™

[n Latin America, the most important recen exchange was hetween
the Argentine human rights leader Emilio Mignone (Mignone, F,sl!.und
and Issacharoff 1084) arguing lor prosecutions of human rights viola-
tors to the full extent nnder international Taw, and Carlos Santiago Nino
(1985), legal adviser to Presicdent Alfonsin on tials of military officers
in Argentina’s ‘dirty war’. This debate was repeated in the pages of the
Yale Law Jowrnal hetween Nino who argued [or a pragmatic acceptance
of national political constraints on Justice (1991) and legal scholar
Diane Orendicher who reiterated the international legal imperative (o
punish that transcends national political contexts:

... the central importance of the rule of law in civilized societes
requires, within defined buy principled Tinis, prosecution  of
especially atrocious crimes niernational Taw itsel( helps assure

the survival of ragile democracies when'its clear pronouncement
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removes certain atrocions crimes from the provincial realm of a
country’s internal politics and tlmrehy places those
within the scope of universal concern
to punish repeated or

crimes squarely
. Astate’s complete [ailure
NoOtorious instances of these offenses violates
its obligations under Ciustomary international law, (1991:2540)

I am persuaded that Orendicher hag articulated correctly the ideal
1‘(—:1;1Li(’>nship between international human rights and nation

al processes
ol democratization

and the establishmeni of the rule of law. The
national character of human rights Taws
force natonal processes
human rights violations,

titer-
and institutions exists (o rein.
of delivering retributive Justice for victims of
The vule of law cannot meaninglully be said 1o
existil it is predicated upon impunity for gross human rights violations

committed in the authoritarian past, since as Orentlicher stutes:

If law is unavailable to punish widespread l)rul;lli(y of the ye
past, what lesson can be olfered for (he future? Societies
recently scourged by lawlessness need look.no further than their
own past to discover the coss of impnnily, Their
sol)el"ing cause to believe, with William Pitr, thay
where law ends. (2542)

cent

hislm')/ provides

tyranny begins
e

The appropriation of human rights by na(,i<m~huilcling

discourse
and their identification with forgiveness, reconciliation ancl

restorative
a higher social good than the indj-
and o pursue perpetrators through
the courts.™ This image of human rights undermines
and the rule of law and with it the breadh and depth of the democra-
tization process. The empirical evidence from other (I(‘mo(‘r:n(izing
countries shows tha( retribintive Justice can itself lead 1o reconciliation
(in the sense of peaceful co-existence and the legal, non-violent adjudi-
cation of conflict) in the long run.

John Borneman’s com
of Eastern Europe (1997)
prosecution of the former
Romania and

vidual 1‘i:g;h( to retributive Justice

parative study of the postsocialist countries
concluded that where there was little or no
authorites for past crimes, socielies (in Russia,
the former Yugoslavia, in particular) were ¢h
by high levels of violence, much of i sustaiied by the
munist elite. Borneman argues that where (here is no r(»‘trilmti\f(:‘,‘jns(iro
there is no I(‘gilimncy to the rile of taw, le;lding (o ‘serious internal
criminalization’ (1997:104). High levels of criminali
conspicnmls]y n evidence

aracterized
previous corn-

ty have also heen
n post-apartheid South Africa, as well as
enclaves of ungovernability; for example, in KwaZulu-Natal anc some
townships of‘]‘n]mnnesl)urg. Borneman advises that ‘(o avoid a cyele
ol vetributive violence, it mav he awise 1o go through a longer phase of
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'ful historical reckoning with the past, that is, of rcmhulx\fc‘]usll(<,
th;eApresem’ (1997:110). Tellingly, where there were successful prosc-
: ) . ' - . N .. el - N . lll'
tions against high-ranking communists, the initial passion for re

suggests that trials lead to a ‘thick line'. ?wing drawn under the past
tﬁr’dugh the ritual purification o~f‘(hc }m'lmrnl (‘('vllf‘l'. et
he strategy ol drawing upon Iﬂlf‘l'”:’\(lﬂn:l] l_n.un(m u‘g\ll ; e
riminal trials of perpetrators within 5()}11!1 /\(l'l(‘él‘W()}l‘]( | I;i”, (;xl ‘)‘“;n i
eradvantage of fortifying the rale of law and m(lm*(]? }k(}(l(lx (‘,;1.11,1';;
: wi&lér criminalization in society, b‘l.l( \«fnul(l also ]1;.1\1':’ l ;n ((’ ”:_i rh(t%
rlé‘hts to popular understandings ()f.]lliﬁ(‘l(‘(‘ ;mfl ACCOTC -( (‘ )\,\.”I;f;‘iq (A?”m
oriented institutions much greater l(*g.llmmry 1{1411)? proce \\ | .{- e
; have helped resolve the Wl(](’r.»]("g.llllﬂilll()n (’.I 1Sis olv!)’ .ﬂ,{
‘pavrtheid state mstitutions in a more ellective m;nmr%lx.l/‘\([l)(z Il(r),mg,f
lowing more prosccutions of offenders W(ml(l.hnv(‘ ﬂ{\l%l( ¢ NCH:H(‘)‘
ormation of the Judiciary clearer and more evident. 'Xw(T)}/\{I_lA [ he
gi‘a hic rescarch in the townships ()f'.]nh;mnc?sl)u.rg ‘h;nl k‘(, flﬂl(, o’ ,
e ; ontra the established view within the Truth and
conclusion that, (,on' . establis v ot
Reconciliation Commission, l(",(ll")l!(l\/(‘, n‘n( erstai g v e are
much more salient in South African sacicty l.h;m~vm.vwmf;‘(ln‘\fli(‘;i;”,q
ng reconciliation as forgiveness. As I\/I.l('.h??("l \./Val"zm (I:n';' 1noot('(l‘i et ,”l
.. make elemental claims for 1‘etribuuveJnsl}(;(t (1997: 'J .l 1 ,\‘.-,!:H,
nent is developed move fully in the r‘(r‘.‘sl of 1]1(;’ h()oki ‘uT( 'csplf,(li;(”\)‘
nichapters 6=7 on the prevalence of ul‘c*;as of vengeance ane .
nstitutions of retribution among urban Afvicans. - y s
The above argument does not imply that ;'m)l' form of (\mf)(]s‘}l ):l.]
unjustifiable during the nego(iélim] prnﬁ‘eﬂ.‘s‘ — mI;I}: Ti(J” r]l]](il;((;(l)r(l:n‘
politically indispensable at the time. ./\gznn, j[' must )( ‘T((()(L, , .“(m()m
the amnesty arrangement brokered in the .Sm‘xlh ./\IH(.m ”(,\;?0,((.,”(”.;
»I)Iace(l much greater fegal limitations and <')|?]1g;\'tl<>||s ””,~ p( 1}[); ‘l:) ,m‘,
than amnestics in (I(‘mocrmizing countries of I,;m'n Americ k«:.(‘ } O\(\ A(\,
had there been a more widespread and open public debate o _ l 1¢ 1';51‘1“‘,
other alternatives imay have heen (’X[)]()I'("(l, suclh as a n‘x(‘rh:,mmn wrif;xn(]/
the state could grant ammnesty from criminal pmsocul‘mn';vn‘x‘t H;)j~(_:i(lm
" civil prosecutions, which could have been hl'()ug_g'hl by L»\\x'm‘ 1(,75 O Z‘ln. th(.‘
such as the Ribeiros, the Mxenges and the Bikos. I-x ‘.x‘vn}tgﬁ‘.(‘)A[‘) ‘,nqhi )
possibility of legal action would have made (he category of citizenshij

more meaninglul in practice.

TRUTIT COMMISSIONS AND IMPUNITY
The reality that postauthoritarian Taw is subjected o the sy.?((‘m (‘
ill]])(’l“l(i‘r’(‘; of nation-huilding and the centralization of the state docs
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not mean that we should reject constitutionalism i iy entirety. The
constitutionalist agenda of (I(’.;m)(‘r:uizing regimes js d(‘.(’i(lct(lly prefer-
able to that of states founded upon ethno-nationalist ‘blood and Jand’
myths of nation. Constitutionalism has Important strengths, ix'u*luding
its division of powers between different branches of government and
the ways in which it provides the mstitutional structure to defend indi-
vidual rights, an aspect so Ia(‘kmg under authoritarian Iegnlily,

Yet in addition (o recognizing the (l(’:simhility of constitutionalism’s
goals, we are required to (lc‘vc-lop ananalysis of (he systematic pressures
upon human rights and what (Le consequences of this might be for
writing official versions of the past and ndvom(ing certain notions and
institutions of justice and reconciliation. Liberal readings of human
rights often ignore some importang traths, such as the fact thar stare
officials continue to speak the rhetoric of cultural difference and
nationalism even though the (It‘nm(‘rmizing state is signiﬁ(‘;mt]y more
pl‘(‘)ce(lumlly rational, accountable and representative than its augo-
cratc predecessors. The i(l(‘ologi(‘;tl needs of new regimes do nol g0
away, but are cven exacerbated by political transititins. Constitutionalise
visions can underestimate (he very veal crises of h,‘girim;u‘y which new
reghmes And themselves in; crises which push the emergent burean-
cratic elite into subordinaling imdividual rights o the goals of the new
bm“emutm,cy: slabilily, lcgilinmcy and a new imnge ol the nation.

This observation is more widely applicable if we compare the South
African experience (o the position of human rights in Latin America 7
After decades of military (Ii(‘l:llm'ship, many Latin American govern-
ments now vaunt their respect for human rights and have generatec
a plethora of new agencies to monitor and uphold them, including
truth commissions, procurators and congressional ombudsaien. Ye( (he
development of human rights bureaucracies is not to he universally ap-
plauded, argues Francisco Panizza (1995:181), since these agencies can
Serve as a substitute for a government's lack of commitment (o the rule
of law and independence of the judiciary,

At worst, new human rights agencies deflect responsibility and
cridceism away {rom governments. Panizza uses (e notion of ‘Tegal
fetishism’ to describe this phenomenon, whicl,

refers not only to the excessive legalism in which public debate is
conducted in most countries of (he region, but (o (he combin-
ation of legal provisions thay regulate every aspect of social life,
mcluding constitutional and legal provisions for (e protection of
human rights, with the practical disregar(l for the rule of law .. as
arule, the recurn to demorm(:y in most Latin American countries
has not brought about Judicial veform or resulted in a more
assertive and indcpendmn»jndi('i;n'v. (1995:189)
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In South Africa, the concept ol Tegal ferishism has utility in ref I
to the increasing legalization of political issues and the chasm hetween

constitutional rights and the ability of the Tegal system (o deliver, There

arewvery important rights contained in lln? (Im.mliluli(m, <>s‘|>("('i:\}ﬂy Vl]n["
right to legal representation, 21(1”]il1iﬁll'(lllV(" rights, and a number .u
provisions against discrimination on the hasis ol sex, l‘;.l(‘(:‘, and S(‘?(ll:llll)’
which, if realized, would alter the nature of really existing horizon(al
and vertical human rights in the country. '
Despite the promises ol rights talk, T would wrge us nol m‘ (,"H’L;,lg(‘ 11‘1
the mistaken separation of Taw, human rights, (l"llll') commissions ;1|1(}
reconciliation from questions nfnn(i(m-]milding. I("gllllllllillll()tl ;Tml 1h<*7
centralization of state power. Ignoring the ideological (llmm‘m.on.s of
transitional justice is the quickest route 1o cntrenching legal f(tllSl?lSln,
Ervest “Gellner (1988) referring 1o the historical ])l‘(?('(‘(l(‘{” <)I. ‘4}'(':
French revolution, points out how ‘Liberty, I’.(lu;lliliy ;m(.l {‘1‘;1(/(.31‘1111)/
very quickly hecame ‘Bureaucracy, Mobility }lll(I‘Nil(l()ll}I]Il’y . \/\'Hh(m(
a critical understanding of the veformulation of human rights in the

‘ i ject of states emergi I : Oritarian rule, we run
\'hcgemonx(: project ol states emerging from aunthoritari ,

the risk ol ignoring the conjunction between Sl;ll('-hl}lil.(ling and n:llimf—
building, and thus h(’(‘oming mured to the real P‘Hl}l”.‘l On a consti-
tutionalist and rights-based route (o a n(‘\Y Tl(‘l.w'm(‘:r;x(x(‘ order. o
Although trath commissions have legitimization as an ()h_;("(jlx.v(,, i
is not clear at all (hat these commissions actually can or do '](‘gltlln:ll(’
state mstitutions. The TRC's actual ability to generate If‘g‘ilxm;\cy was
questionable, and is implications for impnnily were mixwl.’()n the m'm
hand amunesty allowed perpetrators imlr‘mnily from previous convie-
tions or allowed them 1o escape the closing net ol the ;\llm'l1(*ys—g’(:'|1r‘1'fxl,
thus undermining accountability. And yet amnesty forced a nmmrxt)}r
of perpetrators to confirm important traths about the past and reven
new ones. B ‘ et
In many Latin Anerican countries, the ]N)hl-l(';l] (‘()HS[I';HI‘HS (-l‘(;‘,“((l
by anegotiated settlement curtailed (he seireh ln'r truth ;m(l‘;n.sl)x(c, (,m(~
ultmately led 1o the erosion of legitimacy. For instance, the l\r’/)m/. of
the 7‘7'”[/1,'(fmnxmminn (1998) in FI Salvador recommended an extensive
program ol judicial rveform, which was })'dl(,‘.ll(l)’ {gh()ro(l; fm(,l 'Ihr‘
;11111’&%3&)" law passed shor(ly afterwards undermined its }')(’)l(’llvllé'll'(ls an
instrument for reform of the security apparatus. Becanse of this and

shmilar experiences, Panizza writes,

Itwould be tempting to sum up the fegacy for human righls (?f the
processes of transition to democracy in Latin America in asingle
word: impunity Politically impunity eraded the l.(*g'i.tim:l('y
of the new governments by blatanily violating the principle of
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equality before the law which every democratic government is
bound to uphold. (1995:175)

Whether a truth commission challenges impunity and generates
legitimacy for the legal system depends on the contribution it makes to
a process of legal reform and, more specifically, whether it enhances the
capacity of the criminal justice system to pursue prosecutions of human
rights abuses. Yet often truth commissions are-established as a substitute
for prosecutions and represent the compromises made on human
rights during the peace negotiations. Nation-building and a version of
Jjustice as reconciliation then come to inhabit the vacuum of impunity

. left by amnesty laws. This means that human rights function in the op-
posite way to which they were intended in international conventions,
and can actually undermine the rule of law, the legitimacy of consti-
tutionalism and the rights of citizens.
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CHAPTER 8

CONCLUSIONS: HUMAN RIGHTS,
RECONCILIATION AND RETRIBUTION

The South African Truth and Reconciliaion Commission came at a
remarkable juncture in global politics and this is one reason for the
international fascinarion with it. Around the world, governments and
non-governmental organizations championed human rights institutions
in post-apartheid South Africa as they desperately wanted (o see a suc-
cess story at the end of a truly horrific twentieth century. The century
had begun with the unprecedented industrial annihilation of millions
in a conventional war in Europe, culminated mid-century with a fascist
genocide and ended with an upsurge in violent ethno-natonalist
conflicts in Rwanda and the former Yugoslavia. In the dying embers of
the twentieth century, South Africa represented a positive scenario,
where a white supremacist regime gave way to non-racial constitutional-
ism in the absence (it seemed) of widespread retaliation and revenge.
Out of the ashes of ruined Afrikaner nationalism, a new human rights
commission led by a figure of unquestioned moral authority, former
Archbishop Desmond Tutu, was explicitly dedicated to building a cul-
ture of human rights and an inclusive ‘rainbow nation’.

South Africa’s transition became yet another example of the triumph
of liberalism as it also coincided with the end of the Cold War, the
subsequent demise of socialist ideologies and the rise of laissez-faire
economics. Since global conditions were much less conducive to the
defiant third world nationalism prevalent during’ the decades of de-
colonization, national elites in democratizing countries turned to human
rights talk as the hallmark of a new democratic order. The incorpor-
ation of international human rights laws into a national constitution
was seen as coterminous with democracy, freedom and the creation of
a new social contract with citizens.

The globalization of human rights talk meant that human rights
dominated political and economic life more than at any other point
in history. Globalization in the 1990s also meant an expansion in the
range of claims made within the language of human rights. For many
political leaders, human rights talk seemingly had the ability to create
a fully-blown moral-ethical code, to forge a moral unity and to legiti-
mate the new democratic order. The difficulties experienced in the
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implementation of these new formulations of rights derive in part
from the success of the idea of rights. The constant expansion of the
funcrions of human rights institutions had at some point to reach an
upper limirt, bevond which it becames apparent that the capacities of
rights have been overreached.

This book has taken the view that human rights are hest concep-
tualized as narrow legal instrumen s which protect frajl individuals
from powerful state and societal institutions.! During the transforma-
uon from an authoritarian regime, human rights can play a vital role
in cfsmblishing accountability and the rule of Taw. It is misguided tol
fetishize rights and (reat them as a full-blown political and ethical phil-
osophy, as only the most anemic moral system could be constructed
from a list of rights. Human rights are important preconditions ol
liberty and freedom but they are (oo narrow (o deline liberty itself. They /
are mstruments for realizing common goods such as legal and political
account,:\bility, but they cannot entirely define (he common good and
may even impede certain visions of it which emphasize SOCio-economic

redistribution. Undcrsmnding the limits of what [ht‘}‘insli!lllinq ol t'iqh(éL
can achieve is (he only way (o understand why the reformulations ol \

human rights by South African political and religious leaders did nog
gain rapid legirimacy.

We must therefore be more cautious about what human rights dis-
courses and institutions in (lemocr;nizing countries can ;1(C<5111|)fi$h,
and give greater attention (o arcalist investigation of wha social actors
and institutions actually do with rights, and what level of l(%gilinm(?y
their actdons have, This critical auitide requires us (o ook closely at the
motivations of governimental elites establishing new human rights com-
missions and at the sociological consequences of attempts to build a
‘culture of human rights’. Governments do not exalt the Iangn:\gc of
rights solely because it contains line liherg] prin(‘iples, but also because
it allows them (o pursue nnlionJ)ui!(lng and to centralize siage auth-
ority in a legally plural context.

Thl"oug‘hom this book, we have seen thar the societal consequences
of human rights talk are ambiguous and paradoxical. On (he one hand,
human rights ideals are progressively modernizing and encourage a
critical reflection on authority, tradition and patriarchal notions of
community. Human rights commissions create a space which did not
exist before where narratives of sulfering could emerge and become
incorporated into the official version on the past. Public recognition of

formerly repressed narratives allowe greater mutual understanding he-
tween the sections of South African sociely separate by the racial-
ized boundaries of apartheid. This macde possible a greater ‘fusion of
horizons’, a base line of understanding, and i delined (he parameters
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ol discussion of the past. No one can now claim that apartheid was a
well-intendedd policy of good neighborliness that somechow went wr()'ng,
Nor can they deny that tens of thousands were killed by the ()pe'ralxw*s
of an ;lbhm“rm'wl 1’5()11'(1'(::\] system. The range ol permissible lies is now
much narrower because of the work of the TRC. ' .

At the same time, human rights ave an intrinsic part ol the legality f)[
the modern state apparatus and as such they constitute ;m. Plcn‘mnl_ in
the onward march of legal domination identifiecd by the sumolgglst M;ni
Weber inthe late nineteenth centuury, They subordinate the lifeworld®
ol social agents (o the systemic tmperatives of lllei()lel.l“(“Ilg ;md. the n
centralization ol the legal and bureaucratic apparatus. Rights tr:«msfﬂorm
political problems into technical ones '(n?(l llmr(—‘?‘)y rc?x}nnvc‘ fh(‘..m h"mn
the reach of parliamentary legislation.® The combination of S'(‘.I(‘l]lISI.H,
legal positivism and human rights secks to create the (?.()'n(h(mns f-(]n)
greater Ic*gi(im;uiy by raising (ruth out of lhc? re;lem of.pol’:(l-(,al struggle
and negotiation into the rarelied ether of scwnuhf’ (‘)‘).)(“Cil\/l.[)/‘ ‘

Human rights are entwined with a project of modernist 1‘;1l|on:1|-w
ization, and this hook has explored some of the consequences of
rationalization (or the production ol an official version of the ]?;\‘s(.‘
luman vights place normative restrictions upon citizens’ su.l)‘j(‘cl'i‘vllms,
narrowing them and Squcezing into the allowable calegories (?( legal
positivisim. Iuman rights forms ()Fiﬂ\"(‘slig:ﬂiﬂﬂ and documentation (lil‘(‘
too legalistic for adequately recording and reflecting upon pusl. Vio-
lations. The instrumental rationality of law and rights systematically
transforis the lifeworld, rather than being a sensitive device for listen-
ing to subjectivity on its own terms. By extending le:qal domination into
ever more arcas of social life, huuman vights institutions can close down
the space {or popular forms of uml(*rslamling the past. We saw how
the South Afvica TRG restricted botl the narrative form and the con-
teut (especially, excluding revenge) ol deponents in a process of legal
colonization of the realims of personal experience.

Although human rights are part of the iron cage of rationalization,
not all truth commissions are inherently doomed from the siar(.
Instead, the question is more how o sirike the right balance hc‘}(?rv(’(‘n
legal-forensic investigations and historical approaches I'm (ruth: I'ose
truth comumissions which have been more successful in my view are
those which have abandoned the trappings of law, allowed the cours
to administer amunesty provisions, and concentrated more on truth-
finding. They are designed more as a history project, rather than a
court of law.

Some Latin American commissions have used a more rellexive and
historical approach o tath in order (o produce a more (‘mhf'l'(‘li!
account of the past which could he used as a charter for futire reforms

aor
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of tl?e state and society. The Guatemalan Historical Clarification Com-
njxssxgn (CEHD) ® which delivered g report Guatemala- Memoria del
Stlencio on 25 February 1999, had no amnesty functions and was )re
cluded from ‘individlmlizing responsibility’, Its revelations C()HI;’I In()‘t
have any legal tonsequences and it could not name perpetrators This
clea‘rly had unfavorable implications with regard to the wall ()F iml
punity surrounding the security forces, but the k(luatemalnn commission
tm‘}?@d necessity into virtue and produced a bold and persuasive his-
torical account of the country’s violent past. Freed of the need (o nnké
legal (‘indings, it could subordinate statistics (o a sophislirﬁ(éd exp](an-
z?r,ory account of the past. Guatemala. Memoria del Silencio went much
further than the South African report in identifying he sl‘;'u(‘lm';ﬂ
causels of violence, beginning with colonial hismry ;m(i the creation (;'f
a racist and authoritarian post-independence state, the exclusionar
.nau.u*e of the economijc model of developmenr chosen th’e rvnilit'u*}-}
1zation of the state, the rise of » Doctrine of National Sec;.n'ity and I;w
conseque.nces of US intervention in the twentieth century.t ‘
There fs a general point here which might be-horne iy minc hy
those setting up human rights commissions in other parts of the world
and that is that different institutions must carry out clear and (limnr;
tasks .which they are designed (o carry out. Truth COMMISSIONS (1;) nort.
ﬁmcf.lon well if they are overloaded, as (he South /\ﬂ‘iC?llyl TRC was, with
avariety of tasks including holding public hearings, writing a repo’rr on
t‘he past, recommending reparations policy and qn(‘;’u'ning m‘nncsty Mm‘n /
South African human rights activists have re;»ll(irze(’l that hlun;m-x*iqh(i
talk I')?}S Spunout of control and (he editorial of a Human Ri‘u,/hr\s
Commlttlee, publication in April 2000 stated: “(he sithation (}u‘inqrt{m IS
an unwelcome cocktail. The blend of a great nu ~of rights insti
tutions together with wide mandates ma\:%insfeazi 11;?(;;1‘(21/2(115;?1;[7‘0[:'):‘1]1‘
effje.ctive and efficient system of pmmorin/g rights .. actually rciuh in‘ a
ﬂm.lmg around ... We have the suspicion that too many in:itim(io‘ns‘ 'H‘;
rying to be too much to oo many with the resuly that lhey’are (l;);xl 4
too Ii[[l'e for too few’ (Human Rights Commiittee of SA 2000:9). 4 !
Turz?x%lg. NOow to consider effors by the TRC (o Create national
reconciliation, we can see that this nndermking shared many of the
characteristics of the truth-writing project. Rer(;n(‘iliation talk sm,@h(
t(? transform the lifeworld according (o systemic imperatives in ordm;' (o
displace revenge, retribution and physical punishment in papular views
on the ‘just desser(s’ of human vights offenders. Reconciliation r;%ll;
had as its aim the centralization ol justice and the augmentation ofrthe
state’s monopoly on the means of coercion. The posr—npar(l‘l(‘i(i
program of state-building involve drawing adjudication insl‘imlin'm
from their many multiple sites (local mwnship‘ courts, armel ganqs:

226

CONCLUSIONS

Special Defense Units) into those institutions sanctioned by the state,
The establishment of the TRC and a number of human rights instita-
tions was therelore only inl(‘]ligih](* in terms of the hcg(‘nmny—huil(ling
project of the new state in the area of justice.

The TRC's objectives of centralization, state-building and reducing
legal pluralism were only partially fullilled. For all (heir media coverage,
TRC hc;,«n'mgs were often little more (han a symbolic and ritmalized
performance with a weak impact on vengeance in nrban townships. The
transfer of values [rom an elite to (he masses was uneven and equivocal.
In the same way that the rationalization of (ruth production created
a dissonance bhetween bureaucratic and popular understandings of the
past, the rationalization ol justice created new relational discontinuities
between institutional and informal Justice. These discontinuities cen-
tered around widespread practices of revenge which were demonized
by the hinnan rights constituency as dangerous to (he well-being of the
new rainbow nation.

There was an acute lack in the TRC of concrete mechanisms to
pursue conflict resolwtion and it interacted with local communities
primarily through progressive mainstream church networks, Churches
represent a significant urban black constituency, but there was no
attempt to connect up with the punitive structures at the local level —
warring party political hranches, township courts or Speciad Delense
Units. Although the use of physical punishment by neighborhood courts
was an unpalatable reality for Commissioners, huinan rights institutions
ignore popular conceptualizations of justice at their own peril. Nor
was there any attempt to facilitate victim—offender mediation between
individuals, either by the TRC itself, or through the many conflict reso-
lution non-governmental organizations available.

The TRC was not particularly effective in creating a new culture of
human rights or greater vespect for the rule of law. As long as human
rights institutions Munction as a substitute for criminal prosecutions,
lh‘cy will be resisted by some victims and denounced as a ‘sell-out’ by
informal justice institutions. There are other more important state.insti-
tutions to consider here, namely the criminal justice system itself, which
has only received a fraction of the nternational interest shown in the
TRC. In this context, the TRG dellected attention from the more
serious project of the transformation of (he legal system in order to
make it more representative, quick and fair.

We should not just blame the TRC for nol achieving what it never
had the capacity or political backing to achieve single-handedly: a shift
from an ethic of revenge to an ethic of rewributive justice and the legiti-
mation of justice institutions. Our disapprobation is also allayed by
placing the TRC within a wider context of (he legacy of apartheid ancd
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a long=standing legal pluralism which meant that any new language
of justice, such as human vights, could not have a uniform impact. hy
taking into account these systematic constraints, we can have a more
balanced view of what truth commissions can and cannot achieve. What
they can achieve well, if carcfully designed, 1s a sophisticated historical
account of a violent past which integrates a structural analysis with the
consciousness of those who lived through it. The rest should either be
left to justice institutions, or to non-governmenital organizations of civil
society with expertise in mediation.

i The most damaging outcome of wuth commissions is a result of

“their equating of human rights with reconciliation and amnestly. This
delegitimizes them enormously in relation (o popuiar understandings
[ of justice and can lead to greater criminal activity in society. Thm'e‘is
growing evidence from Fastern Europe and elsewhere that it is neces-
sary for democratizing regimes to challenge divectly the impunity created
during the authoritarian order, if they are going to avoid an upsurge in
criminality and a lack of respect for state institutions. John B()x‘ncn‘mn’s
study of the countries of post-communist Eastern Fuwrope contended
that “a successful reckoning with the criminal past obligates the state
to seek retributive justice and that a failure 1o pursue retributive justice
_\é/ij]/lil{(‘,ly lead to cycles of retributive violence' (1997:6). ‘

In applying this argument to South Aflvica, there is evidence enough
in the crime statistics and the wild justice in places like Slmrp(-villc\to
assert that criminality has been exacerbated by the Tack of full account-

“ability for human rights offenders.

This view is backed up by a salient interpretation of international
human rights treaties, which holds that those responsible for gross
human rights violations must be brought before a court of law and
held accountable.” The justice advanced by some statutes contained in
international human rights conventions refers to retributive justice —
punishment for offenders and just compensation for victims. fl()W(‘\fC!',
In countries emerging from authoritarian rule, human l'is_)’hts talk
often comes to undermine accountability in favor of nation-buil ding,
and thus to signify the reverse of the requirements of many inter-
national human rights treatics. It means (individual or blanket) amnesty
for perpetrators, selective prosecutions of others who do not submit
to the established process, and a limited truth finding operation as a
parallel compromise solution.

Human rights talk has become the language of pragmatic political
compromise rather than the language of principle and accountability.
This is the main obstacle (o popular acceptance of human rights as (he
new ideology of constitutional states.
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Counstitutionalismi purports (o be the [oremost political system 1o
defend the rvights of citizens and principles of justice, whereas human
rights talk in South Africa or Chile or Argentina has come to be about
political deals where everything is negotic hle, where cut-of [ dates (for
example, for amnesty) are always extended and scemingly resolved
issues (again, amnesty) keep heing placed hack on the negotiating
table. The perception that human rights is more aboul compromise
than justice for offenders was reinforced time and time again. For
instance, the Chair of the Human Rights Commission, Dr Barney
Pityana, stated in 1000 that all further apartheid-cra pProsecuiions
should be halted: “We [the Human Rights Commission] counsel against
such a course ol action [prosecutions]. The simplest solution is o
say that those who have escaped the net of the [Truth and Reconcili-
ation] Commission must receive the forgiveness of the nation (Sunday
Independent, 26 July 19 99).

Il buman rights are associated inste ad with a principled position ol
accountability of key human rights offenders® then this would bring
human rights into greater alliance (hoth discursively and in practice)
with that majoritarian constituency which views Justice as propor-
tional punishment for wrongdoing. This would also connect national
scenarios (o a progressive trend ininternational human rights law,
which is increasingly taking the view that there are no conditions under
which a torturer or a mass murderer should go free. In the light of the
cstablishment of the International Criminal Cowrt, and extradition
proceedings against General Augusto Pinochet in Britain in 1999,
which established that heads of state do not enjoy immunity from
prosecution for human rights violations such as torture, the stage seems
set even more than before for international human rights law to trans-
cend national legal systems and to prosecute those involved in gross
human vights violations with greater vigor. In April 2000, the right-hand
man o Radovan Karadzic and most senior Bosnian Serb to be arvested
for suspected war crimes, Momcilo Krajisnik, was seized in a dawn vaid!
at his Pale home by French ll(mps who then sent him to The Hague
1o the UN International Criminal Tribunal for the former Yugoslavia
(Guardian 4 April 2000). Only a month carlier, the same UN tribunal
sentenced a former commander of Croat forces in Bosnia, General
Tilomir Blaskic, to 45 years in jail on 20 counts, including breaches
of the Geneva Conventions and crimes against humanity (Guardian 4
March 2000).

Despite the protestations of some postanthoritarian clites, these
international prosecutions are seen as wholly just by many ol those who
lived through periods of violence, terror and authoritarianisin. [n an
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international context where the Jurisdiction of human rights instit-
tions is intensifying and broadening, it s misguided to delegitumize
human rights at the national level by detaching them from a retributive
understanding of justice and attaching them to a religious notion of
reconciliation-forgiveness, a regrettable amnesty law and an elite project
of nation-building. Democratizing regimes should not seek legitimacy
through nation—building, efforts to forge a moral unitv and communi-
tarian discourses, but on the basis of accountability and justice defined
as proportional retribution and procedural fairness. The role of human
rights and the rule of law in all of this is to create the bedrock of
accountability upon which democratic legitimacy is built.

The many writers in law, politics and philosophy who applauded the
South African TRC hoped that enlarging the definitions of human
rights and the functions of hutnan rights institutions might expand a
culture of human rights. This view is well-meaning, but erroneous. We—
should recognize that human rights are most effective when conceived
of as narrow legal instruments designed to defend individuals from
political institutions and to hold accountable those responsible for
violations. This formulation is simple, efficacious, and commands a—
great deal of legitimacy because it is usually reinforced by popular
conceptions of justice. This could be the basis for establishing the
rule of law in a democratizing context, rather than amnesties and
reconciliation which only perpetuate impunity. Turning human rights
talk into a moral-theological treatise which extols forgiveness and
reconciliation in an effort to forge a new moral vision of the nation in}
the end destroys the most important promise of human rights; thatff
15, 1ts possible contribution to a thoroughgoing transformation of an|
authoritarian criminal justice systern and the construction of real and;

3

lasting democratic legitimacy. o
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