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The need for collaboration between mental health professionals and those
in the legal system in the development of a preventively-oriented social pol-
icy for children involved in custody disputes is discussed. Prior efforts toward
this end are examined, and systemic influences that may impede the process
are highlighted. Suggestions are offered for improving such efforts, and di-
rections for needed empirical work are elaborated.

n recent years, mental health profes-

sionals have become increasingly con-
cerned with the prevention of emo-
tional disorders. Recognition of the rel-
ative inefficiency of traditional, individ-
ually-focused treatment methods has
given rise to efforts aimed at reducing
the incidence of new disorders, particu-
larly in groups that are identified as be-
ing at “high risk” for the development
of maladaptation.®7 Such efforts have
ranged from those representing an ex-
tension of traditional skills, such as par-
ent education or teacher consultation,
to those demanding the development of
new frameworks for solving problems,
such as social system interventions. The

present work focuses on this latter level
of intervention. More specifically, we
are concerned with efforts by social sci-
entists to collaborate with those in the
legal system in the development of a
sound social policy for child custedy
placement in marital dissolution.
Divorce must be considered a prime
target for preveniive efforts due to its
bigh incidence and its potentially nega-
tive impact. Bloom,! in his recent re-
view of the literature, pointed out that
more than three million individuals ex-
perience marital disruption in a given
year, and that high levels of stress and
maladjustment frequently accompany
this process. Other authors 4 % 8 13 have
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shown divorce to be associated with
both general and specific maladaptation
in children.
A variety of factors have been pointed

to as potentially influencing the ability
of family members to cope with divorce.
The financial resources of the family,
the ages of the children, and the coping
skills of individual family members
have all been suggested as possible me-
diating factors.®- 4.5.8,11.18 Another im-

portant set of factors that must be con-
sidered are those relating to child cus-
tody arrangements. The speed with
which the custodial decision is reached,
the extent of parental involvement, and
the role of the child in the decision-
making process may all influence the
postdivorce adjustment of both children
and adults.

This paper will examine the ways in
which mental health professionals have
collaborated with those in the legal pro-
fession in the development of a child
custody placement policy. Two of the
more widely known efforts will serve as
examples: Beyond the Best Interests of
the Child by Goldstein, Freud and Sol-
nit, and The Disposable Pareni: The
Case for Joint Custody by Roman and
Haddad.’¢ Our aim is not 1o review
these books but to use them to illustrate
some of the potential pitfalls of muit-
disciplinary policy efforts. These works
were chosen because they both have in-
fluenced social policy in child place-
ment while utilizing contrasting data
bases and making contrasting recom-
mendations. We shall first provide a
brief overview of each book and discuss
problems in their data bases. We will
then highlight general issues that may
influence the success of interdisciplinary
collaborations. Finally, ways in which
future collaboration may be facilitated
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will be discussed and suggestions for
future research will be presented,

THE BASIC POSITIONS

Beyond the Best Interests of the
Child® is perhaps the most widely
known and discussed effort to influence
the development of social policy in the
area of child placement. The value
preference stated by the authors, and
on which they based their recommenda-
tions, is that “‘the law must make the
child’s needs paramount in custody
cases.” Briefly stated, the authors argued
for a statute that provides for the as
signment of sole custody of the child to
the “psychological parent,” who would
then have the legal right to determine
the visitation privileges of the noncus-
todial parent. They stated,

Once it is determined who will be the cus
todial parent, it is that parent, not the court,
who must decide under what condition he or
she wishes to raise the child. Thus, the non-
custodial parent should have no legally en:
forceable right to visit the child, and the
custodial parent should have the right to de-
cide whether it is desirable for the child to
have such wisits. (p. 38)

The authors viewed continuity of rela-
tionships as essential to a child’s normal
development; shared parental decsion-
making power or further court inter-
vention was seen as disruptive to such
cgntinuity. Goldstein et al* saw their
propesal as setting a new standard that
is the “least detrimental alternative for
safeguarding the child’s growth and de-
velopment.” This standard is based on
the authors’ contention that the court
has only minimal competency to deter-
mine what is “best” in the long run for
a child. Therefore, the court should be
“less pretentious and ambitious” in at-
tempting to serve the child's best inter-
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ests; rather, it should solely attempt to
avoid harm to the child.

Two other provisions of the authors’
proposed custody statute are: 1) The
cour: should act with “all deliberate
speed,” treating child placement as an
emergency situation, given the child’s
sense of time and need for stability; and
2) the child should be accorded party
status and given personal representation
by counsel to ensure the recognition of
his or her rights and needs.®

From the perspective of social scien-
tists, Beyond the Best Interests of the
Child is a carefully reasoned, well pre-
sented proposal based on psychoanalytic
theory. It has been a highly influential
work both in the practice of law and in
the formulation of public policy based
on psychological data. However, it is
not without some major flaws. As dis-
cussed in detail elsewhere,1® Goldstein
et al® failed to provide a strong empiri-
cl base for their recommendations.
Only minimal data were presented in
support of their position. In the few
instances in which data were provided,
the design limitations of the studies
were overlooked. Indeed, Katkin et ql 19
stated that the authors of Beyond the
Best Interests of the Child have shown
an overall tendency to “disregard the
limitations on the inferences which can
be drawn from the social science evi-
dence they introduce.”

The Disposable Parent: The Case for
Joint Custody ¢ differs from the Gold-
stein et al work in its conclusions and
the data from which they were drawn.
Roman and Haddad argued for a legal
presumption of joint custody in all
ases of marital dissolution in which
custody is in disputc. In support of this
position, the authors reviewed two areas
of related literature, demonstrating the

343

potentially devastating impact of di-
vorce on children and adults and high-
lighting the importance of the father’s
role in normal child development.

We certainly do not dispute either of

these conclusions. Indeed, the senior au-
thor of this paper has done extensive
research that supports Roman and Had-
dad'’s stance on the potentially detrimen-
tal impact of divorce on children.t®
We do, however, question whether this
evidence logically leads to the conclu-
sion that joint custody should be the
presumption in all cases of divorce. In
addition, in their efforts to present their
position forcefully, the authors tended
to gloss over, reinterpret, or omit perti-
nent data that do not support their
position.

Several examples serve to demon-
strate this point. A study by Zill,1? cited
by Roman and Haddad as supportive
of a joint custody presumption, pointed
to the importance of the father for the
normal development of the child. This
same study, however, also argued that
perhaps one of the most detrimental
situations for a child's emotional well-
being is one in which both parents are
living together, involved with the child,
but are in conflict with each other.
While Roman and Haddad cited this
finding, they failed 1o note that it could
be used as an argument against joint
custody in sitvations in which parents
are in exireme conflict.

Another series of studies cited as sup-
portive of the authoss’ position are
those by Hetherington, Cox and Cox.?
Indeed, these studies demonswizate the
potentially negative impact of single-
parent custody on the parents and chil-
dren involved: overburdening the cus-

todial parent, depriving the child of
needed attention, and damaging the
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noncustodial parent’s self image. Again,
Roman and Haddad overlooked data
in these studies that support counter
arguments. Hetherington, Cox and
Cox® noted that some single-parent
families may adapt quite well following
the divorce. Additional literature? % 15
also supports the notion that it may be
better for a child’s development to be in
the custody of a single-parent family
than in a conflict-ridden dual-parent
environment.

Two further comments on Roman
and Haddad’s use of data are necessary.
They often simply dismissed data sup-
porting positions antithetical to their
own. For example, in citing potentially
contradictory evidence from Hethering-
ton,® they termed the author’s conclu-
sions ‘“reactionary” and accused the
author of unstated assumptions and
values. Finally, the little data that Ro-
man and Haddad did present in direct
support of joint custody were primarily
anecdotal in nature, based on second-
hand reports of joint custody efforts,
and suffered from grave problems in
their reliability, validity, and general-
izability. For example, Roman and
Haddad reported statements by parents
who, for the most part, chose joint cus-
tody rather than had it imposed on
them by the court. This certainly does
not constitute a representative sample
In addition, the authors relied solely
on verbal reports of parents, failing to
utilize any data reporting procedures
with established reliability and validity.

There can be little doubt that the
least detrimental postdivorce arrange-
ment for children would be the con-
tinued involvement of both parents
where such arrangements are by their
mutual consent. However, one must
question the wisdom of joint custody
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for parents who cannot resolve impor.

tant issues concerning their children of
where such joint custody is imposed
the court. The assertion by Goldsteiy
et al* that the court has only minima]
competence to predict and influence the
postdivorce family relationship is gj;.
ent here. The ideal circumstances for
joint custody do not always exist, and
we must be concerned with the question
of which “trade-offs” are better for the
child. Is it better to have two antagonis
tic parents involved with the child, or
to have a single, overburdened parent
who may provide a semblance of con-
sistency? Indeed, a question for Solo-
mon. However, it is by asking and pur-
suing such questions that we will be
able to ascertain the cases in which joint
custody is the least detrimental aiterna-
tive.

In summary, both the theoretically-

based position of Goldstein et al® and
the data-based position of Roman and
Haddad !¢ are seriously flawed in their
assertions and the strength with which
these were presented. Our primary pur-
pose, however, is not to take issue with
the specific recommendations of the au-
thors, but to use these works as illustra-
tive cases in a general discussion of is-
sues that need to be addressed in the
pursuit of a sound social policy for child
custexly, Before discussing how we may
develop a more empirically sound and
useful data-base for child custody ded-
sions, we must first turn to an examina-
tion of those factors that may influence
such investigative efforts. More spedifi-
cally, in the following section we will
attempt to develop a better understand-
ing of the ways in which the discpli
nary and social contexts in which indi-
viduals work influence their develop:
ment of data and recommendations.
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THE CONTEXTUAL FRAMEWORK

Kuhn 2 has argued that, in the de-
velopment and utilization of scientific
knowledge, each discipline uses its own
paradigm. Paradigms in this sense are
shared ways of viewing a world of con-
cern. The assumptions and operating
rules of a discipline constitute its pre-
vailing paradigms. These, in turn, shape
the questions one asks and the interpre-
tations one gives to information gath-
ered in response.

Social scientists concerned with facil-
itating the emotional well-being of fam-
ily members, especially children, experi-
encing divorce must not be so naive as
to assume that they share the godls and
paradigms of the legal profession. For
example, Goldstein et al® argued that
the child’s needs must be made para-
mount by the law. Problems arise, how-
ever, when recommendations based on
this child advocacy position cross the
disciplinary boundary to the legal sys-
tem, where custody placements are de-
termined in an adversarial context.

Mnookin and Kornhauser,¢ in their
discussion of divorce negotiations that
occur olitside of the courtroom, pointed
out some of the unintended problems
that may arise from this process. They
argued that the amount of “risk” per-
ceived by each parent in his or her own
position greatly influences whether a
negotiated settlement can be reached or
whether an adjudicated decision will be
sought. For example, the visitation pro-
posal advocated by Goldstein et al
might actually lead to an increase in
parental strife and custody battles in
court. As Mnookin and Kornhauser
stated, under this proposal, even if the
mother “were willing to promise the
father the visitation rights he wants,
she would have mo power whatsoever
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to bind herself legally to that agree-
ment,” ¥ and would retzin the right to
exclude the father from visitation in the
future. As a function of the parties’ in-
ability to negotiate a binding settlement
out of court, there might thus be a
corresponding increase in the number
of custody disputes brought to court.
The father, in this case, might then
have some chance of maintaining a legal
right to see the child. Thus, one pos-
sible unintended consequence of the
recommendation of Goldstein et al, due
to their failure to consider the adver-
sarial nature of the legal system, may
be to encourage a situation that in-
creases parental strife, certainly not the
“least detrimental alternative” for the
child.
Social scientists must also understand
those structures and assumptions in-
herent in the legal profession that inter-
fere with the development of a preven-
tively-oriented social policy for child
placement. We should be concerned not
only with determining the appropriate
“end point” placement of the child, but
also with the process by which that de-
cision is reached. In the case of marital
dissolution such a question may be par-
ticularly appropriate. One must ask if
an adversarial process, in which a child’s
parents are the adversaries and the
child is the prize, is best suited to arriv-
ing at a placement that truly serves the
child’s best interests. Even if valid social
science criteria were availakre on which
to base child placement dexisions, we
must not assume that attorneys would
adhere to these criteria if they contra-
dicted the perceived best interest of
their clients. Here, Goldstein et al ad-
vanced a “first step” recommendation
that might help to mitigate the conse-
quences of the process: that the child




