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ABSTRACT

The US Public Health Service
began the medical examination of
immigrants at US ports in 1891, By
1924, national origin had become a
means to justify broad-based exclu-
sion of immigrants after Congress
passed legislation restricting immigra-
tion from southern and eastern Euro-
pean countries. This legislation was
passed based on the alleged genetic
inferiority of southern and eastern
Europeans. Since 1987, the United
States has prohibited the entrance of
immigrants infected with the human
immunodeficiency virus (HIV). On
the surface, a policy of excluding
individuals with an inevitably fatal
“communicable “disease of public
health significance” rests solidly in
the tradition of protecting public
health. But excluding immigrants
with HIV is also a policy that, in
practice, tesembles the 1924 tradi-
tion of selective racial restriction of
immigrants “ from ““dangerous - na-
tions.” Since the early 1980s, ‘the
United States: has erected barriers
against immigrants from- particular
Caribbean and African 'nations;

whose citizens were thought to pese
a threat of infecting the US blood

supply - with- HIV. :(4m T Public
Health. 1994;84:2011-2022)
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Public Health Then and Now

Policies of Containment:
Immigration in the Era of AIDS

Amy L. Fairchild, MPH, and Eileen A. Tynan, PhD

Two Traditions of Immigration
Control

Geographic or national boundaries
have been a historic first line of defense
against diseasc and “degeneracy.” The
oldest means of regulating immigration to
the United States has been the inspection
and exclusion of individual immigrants
based on behavior, mental condition,
socioeconomic status, or medical history.!
Beginning in 1882, federal law provided
for the exclusion of convicts, lunatics,
idiots, paupers, and those likely to be-
come a public charge?; in 1903, Congress
expanded the list of social misfits to
include epileptics, beggars, prostitutes,
and anarchists.® In 1891, validating the
success of the new science of bacteriology
introduced by Louis Pasteur and Robert
Koch in the 1870s and 1880s,* Congress
empowered the federal government to
turn back immigrants who suffered from
“loathsome or ... dangerous contagious
disease[s].”

As a result of the new emphasis on
the infectious status of individuals, the US
Public Health Service (which was created
in 1798 as the US Marine Hospital Service
and was not renamed until 1912) began
the medical inspection of immigrants at
major US ports in 1891.% At Ellis Island,
only a few seconds were devoted to the
examination of each arrival, and each year
only 1% to 3% of immigrants were
“marked” for more careful inspection.’
Thus, exclusion on the basis of the
medical examination was rare, although
during the second decade of the 20th
century, medical diagnosis (or certifica-
tion) became an increasingly significant
reason for deportation.?

We can hardly speak of immigration
in the modern period without speaking of
boundaries that paint, with broad strokes,

the outlines of nations—outlines that give
ethnic, racial, cultural, and religious defi-
nition to groups of people. Individuals of a
particular ethnicity, race, culture, or reli-
gion can seem as threatening to a country
as criminals, prostitutes, or those with
contagious disease. It is uncertain, how-
ever, to what extent race influenced
Public Health Service medical certifica-
tion of immigrants. Available evidence
suggests that health service physicians at
Eliis Island diagnosed immigrants’ dis-
eases evenhandedly.’ As one historian
argues, the physicians conducting these
inspections may have been too over-
worked and overwhelmed by the sheer
number of immigrants to act as conscious
agents of immigration restriction.!® But
not all US ports experienced such heavy
immigration, and physicians at smaller
ports may have conducted more rigorous
medical examinations. For example, pro-
portionately more Jewish immigrants were
deported from Galveston, Tex, than from
any of the major ports of the Northeast.!!
But while race was a relevant distinction
to some Public Health Service officers,!?
the service itself appears to have consid-
ered immigrants of all nationalitics as
belonging to a suspect “‘class” with particu-
lar “immigrant diseases.”!

A second tradition of selective racial
immigration restriction—a subset of a
more general limitation of the overall
number of immigrants—allowed the
United States explicitly to limit the num-
ber of immigrants from particular, suppos-
edly undesirable, nations. Beginning in
1900, immigration from southern and
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Immigrants traveling In steerage are inspected In “the line” at Ellis Island In
1904. Photo courtesy of the National Park Service, US Department of the Interior.

castern Europe—Italy, Poland, Russia,
Czechoslovakia, and Austria-Hungary—
surpassed that from the familiar northern
and western European countries. These
new immigrants were often different in
appearance, cuisine, language, and wor-
ship; to many, they seemed dirty, illiter-
ate, and poverty-stricken. In 1924, follow-
ing 3 decades of massive immigration
from southern and eastern European
countries, which were accompanied by
growing social and economic pressures
posed by industrialization, sprawling ur-
ban cities, violent labor uprisings, eco-
nomic depression,'4 fears of middle-class
“race suicide,” the changing structure of
American authority,’ and a fractured
sense of American unity,'® Congress
passed legislation selectively restricting
immigration from these countries on the
basis of the alleged genetic inferiority of
their people.

Eugenics, both a social and scientific
movement seeking to achieve “better
breeding” through application of the laws
of heredity,!” served as the vehicle through
which the cultural differences of southern
and eastern Europeans were translated
into a biological threat to the blood of the
nation. At the apex of eugenic influence in
the United States, those favoring immigra-
tion restriction successfully argued that
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the new, culturally unfamiliar immigrants
were physically, intellectually, and geneti-
cally inferior to the “native” American
population and that they threatened to
pollute America’s superior genetic stock
with inferior “germ plasm.”® Heavily
influenced by these arguments, the Immi-
gration Restriction Act of 1924 (or Na-
tional Origins Act) restricted immigration
from any one European nation to 2% of
the number that immigrated from that
country in the United States as of 1890, a
year when few eastern and southern Euro-
peans immigrated to the United States.!
The history of immigration control
does not produce convenient lessons or
policy guidelines. Medical inspection was
part and parcel of a broader Progressive
Era enthusiasm for scientific manage-
ment, which favored systematic applica-
tion of the lessons of bacteriology to
screen out disease in a period in which
every immigrant was considered to be part
of a class at particular risk. Selective
immigration restriction, driven by a com-
plex set of social, cultural, professional,
and scientific motivations, flourished in a
political environment openly hostile to
particular groups of foreigners. Eugeni-
cists and immigration restrictionists sought
to prevent the genetic deterioration of
future generations by protecting superior

American germ plasm from adulteration
with inferior foreign genes; they also
sought to prevent the degeneration of
American society and culture. Thus, at its
heart, the carly history of immigration is
the story of how national origin became a
marker for degeneration and so a means
to justify broad-based exclusion in an
ideological environment where strictly
“public health” or “bacteriological” argu-
ments for immigration restriction were
filtered through the lenses of racism and
nativism.

Similarly, contemporary public health

<concerns about the threat of an acquired

immunodeficiency syndrome (AIDS) epi-
demic are entwined in a complex mesh of
anxieties. The 1980s witnessed the great-
est increase in legal immigration since the
period from 1900 through the 1920s.20
Surpassing the first wave of immigration
in size, this wave is expected to reach 9 to
12 million in the last decade of the 20th
century.”l Additionally, as many as 3
million illegal immigrants enter the coun-
try each year.? Persistent unemployment
in certain sectors of the economy and
uncertainty about the impact of potential
social reforms have sparked American
fears of immigrant competition for jobs
and have raised concerns about the
financial burden immigrants might place
on the health and welfare systems.?
Indeed, representatives from all parts of
the political spectrum sanction more
restrictive immigration policies: proposals
of California Gov Pete Wilson® and New
York State Sen Frank Padavan recom-
mending extreme measures to curb the
perceived costs of immigration find
tempered sympathy in the responses of
President Bill Clinton,?® US Sens Dianne
Feinstein and Barbara Boxer,?” and Secre-
tary of Housing and Urban Development
Henry Cisneros.2

In an era of generalized anti-
immigrant sentiment, race and nationality
have maintained their relevance. Today,
the vast majority of immigrants come from
Africa, Latin America, the Caribbean,
and Asia.? Faced with increasing market
competition from Asian nations, which
are popularly depicted as competitors
potentially capable of dominating the
American economy,® the United States
struggles to turn back Chinese refugees.’!
Similarly, questions regarding the eco-
nomic burden posed by groups of immi-
grants infected with the human immuno-
deficiency virus (HIV) have become as
pressing as those regarding their sexual
“misconduct” and the concomitant dan-
ger to the public health.
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Since 1987, the United States has
barred the entrance of immigrants in-
fected with HIV. On the surface, this is a
public health policy to exclude individuals
with a fatal “communicable disease of
public health significance.”* In that all
imnuigrants are screened for HIV as part
of the medical examination, the exclusion
of infected individuals rests solidly in the
tradition of protecting the public health
from disease. But HIV exclusion is also a
policy that has, in practice, resulted in the
selective restriction of immigrants from
“dangerous nations.” Since the early
1980s, US immigration policy has served
to erect barriers against Caribbean and
African immigrants, who are believed to
threaten the blood supply of this nation
with HIV. The experience of Haitian
immigrants, in particular, serves to expose
the interplay of two historic traditions of
immigration control in the policy of HIV
exclusion.

The Epidemiological
Construction of Dangerous
Nations

A thumbnail sketch of Haiti’s history
reveals a pattern of subordination by and
dependence on the United States and
other Western nations.> Although not
the sole foreign government to involve
itself militarily in the internal affairs of
this small island nation, the United States
occupied Haiti with the aid of the marine
force from 1915 to 1934 on the pretext of
containing the threat that an impending
political debacle posed to US citizens
living there. The legacy of this occupation
was economic, political, and military cen-
tralization that exacerbated a long-
standing pattern of polarization and pov-
erty’* and deepencd Haiti’s economic
dependence on the United States.

Increased US support for the totali-
tarian regimes of Francois and Jean-
Claude Duvalier accelerated the island’s
economic deterioration, political polariza-
tion, and military repression. As a result,
upper-class families-——many the political
opponents of Duvalierism—began immi-
grating to the United States in 1957,
followed by urban middle-class Haitians.3
By 1971, when the presidency passed from
Frangois Duvalier to his son Jean-Claude,
legal and illegal immigration northward
had increased.

The United States shrank from this
new class of immigrants, dismissing the
most recent arrivals from Haiti as “eco-
nomic” rather than political refugees. The
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Immigration and Naturalization Service
(INS) disproportionately detained and
deported those who arrived illegally.”’
During Jean-Bertrand Auistide’s short
tenure as Haiti’s first democratically
elected president, US practice remained
unchanged: of those Haitians applying for
asylum from 1990 to 1991, only three
(0.2% and 0.1% of applicants, respec-
tively) were accepted.® Actually, the
percentage of asylum seekers who were
granted admission is relatively low for all
countries; for example, in 1990 and 1991,
247 Cubans (0.9% and 0.6% of applicants,
respectively) and 1840 Nicaraguans (3.6%
and 1.2% of applicants, respectively) were
granted asylum.* Because many applica-
tions for asylum are pending at the end of
each year (typically more than 60% of
cases for these three countries), the
percentage of applicants denied admis-
sion may be more telling. Compared with
368 (33%) Haitians denied asylum in
1990, 387 Cubans (2%) and 7460 Nicara-
guans (19%) were rejected. In 1991, 100
Haitians (12%) were denied asylum,
compared with 128 Cubans (0.9%) and
1727 Nicaraguans (6%).

The United States did not have a
Haitian refugee program until mid-
19924; prior to that time, all Haitians who
fled to the United States by boat were
considered to be potential asylum seckers.
Therefore, if the asylum data for Haiti are
compared with refugee data for Cuba and
Nicaragua, it appears that refugees from
communist nations have received a com-
paratively warm welcome: 6003 (56%) of
Cuban applicants and 939 (47%) of
Nicaraguan applicants were granted refu-
gee status from 1989 to 1991.4

Concern that a Haitian exodus might
swamp the United States deepened when
Aristide was thrown from power in a
bloody army coup in 1991. Indeed, fearing
the political persecution and economic
devastation that often goes hand in hand
with such events,? more than 40000
Haitians attempted to enter the United
States by boat* from the time of the coup
until January 1993. In May 1992, Presi-
dent George Bush formalized the US
position on Haitian refugees when he
ordered the US Coast Guard to repa-
triate all Haitians found headed toward
the United States by sea®; 75% of the
fleeing Haitians were intercepted and
returned to Haiti. By 1992, the political
and economic imperatives to pursue poli-
cies of Haitian containment had gained
even greater impetus through the HIV
epidemic.

Public Health Then and Now

Blood and Soil

The Centers for Disease Control and
Prevention (CDC) reported the first cases
of AIDS among gay men and intravenous
drug users in 1981.% In July 1982, the
CDC classified Haitian immigrants to the
United States as an identifiable subgroup
of heterosexuals at risk, as they demon-
strated an unusually high incidence of
AIDS in the United States and in Haiti.46
And in the following March, the CDC
recommended that recent Haitian immi-
grants to the United States and members
of other high-risk groups (i.e., gay men
and intravenous drug users) refrain from
donating blood.” These recommenda-
tions became US Food and Drug Admin-
istration (FDA) policy during 1984, when
the FDA informed all registered blood
establishments that Haitian immigrants
who came to this country after 1977
should not donate blood.*8

As evidence emerged regarding the
international prevalence of AIDS, the
FDA extended the blood ban in 1986 to
include individuals emigrating from cen-
tral African countries.* On February 5,
1990, the FDA’s Center for Biologics
Evaluation and Research extended the
ban to persons from sub-Saharan African
nations. In addition, all Haitians, regard-
less of their year of immigration, were
asked not to donate blood or blood
products.>

The AIDS epidemic did not repre-
sent the first instance in which epidemiol-
ogy used the language of risk groups,
nationality, or race to define the param-
eters of a disease. Yet for the first time,
epidemiology became prominent in the
attempt to contain the blood of particular
nationalities. Consequently, the CDC’s
construction of risk-group classifications
has been carefully scrutinized. Historian
Gerald Oppenheimer concludes that the
early epidemiological construction of
AIDS as a disease associated with particu-
lar risk groups at the margins of society
rather than with specific risk behaviors
that were independent of group member-
ship fostered stereotypes of gay men,
intravenous drug users, and Haitians as
engaging in promiscuous, irresponsible,
and uncontrolled sexual and drug-using
behavior 5!

Nevertheless, in designating risk
groups, the CDC drew on a logic that was
neither manifestly racist nor homophobic.
The designation was an epidemiologically
plausible means of identifying those at
risk in the absence of a diagnostic test for
HIV, for in the case of both gay men and
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“Rescue at Sea,” by Nozier Elie. This acrylic painting by one of several artists
detained at Guantanamo Bay depicts the flight of Haitians by boat. In the upper
lefthand corner, the eye of God watches. Photo courtesy of Victoria Sharp, MD,
director of the Spellman Center, St. Clare’s Medical Center, New York.

intravenous drug users, group member-
ship was also associated with particular
risk behaviors. The classification of
“tVDU,” for example, implies drug use.
In the case of Haitians, however, the risk
group classification merely indicated an
epidemiological association, and the CDC
openly acknowledged that “very little is
known about risk factors for Haitians with
AIDS.”52 By 1986, the only risk factor the
CDC could define for Haitians was hetero-
sexual sex, and, as the FDA explained,
“for the vast majority of potential do-
nored, risk from heterosexual contact is
more difficult to identify than risk from
homosexual behavior or [intravenous]
drug use,”*® making deferral of Haitians
and others from high-seroprevalence coun-
tries more reasonable than deferral of all
sexually active heterosexuals. Perhaps, as
physician and anthropologist Paul Farmer
suggests, the CDC was lax in its failure to
investigate aggressively the mode of trans-
mission among Haitians,* but until the
Pan American Health Organization be-
gan registering AIDS cases in the Carib-
bean in 1984, there was little evidence
available to indicate that other countries
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had equally high or higher incidence
rates.5 The CDC had to balance scientific
uncertainty regarding the causes of AIDS
among Haitians against the need to
protect the blood supply after it became
apparent that transfusion recipients and
hemophiliacs were at risk for AIDS.>
And, indeed, when recommending that
members of designated risk groups self-
defer from donating blood, the CDC
emphasized that “each [risk] group con-
tains many persons who probably have
little risk of acquiring AIDS.”>

The Legacy of Language

While risk group terminology may
have been based on competent epidemiol-
ogy, it was not the basis for sound public
policy. As Oppenheimer observes, “risk
designation was, in effect, synonymous
with carrier status, even among scientists,
not to speak of the news media and
among the general public.”> Public health
policy based on epidemiological catego-
ries suggested that “the disorder could be
contained at the boundaries, among
people who were ‘different’ from the

majority but undifferentiated within each
of the ‘high-risk’ groups.”*

As part of a critique of using the
biomedical modet to conceptualize AIDS,
Elizabeth Fee and Nancy Krieger note
the grim irony of successfully applying risk
group designations: risk group terminol-
ogy does not simply reflect behavior; it
reveals the historical, social, economic,
and political relationships that have
shaped the behavioral responses of a
particular group. Thus, they argue, using
risk group categories as the basis of public
policy focuses on behavior out of context
and reinforces stereotypes.®® Accordingly,
because race or nationality can imply
particular behaviors, the exclusion of
Haitians and Africans from the pool of
blood donors based on risk group terminol-
ogy reinforced the traditional sexual ste-
reotype of the Black as the indolent
indigent incapable of controlling a vora-
cious sexual appetite, making him or her
susceptible to venereal disease.®’ The
stereotype of the Haitian was com-
pounded by the exotic: a foreigner practic-
ing voodoo, fantastic sexual rituals, or
cannibalism, all of which intimate an
unnatural exchange of blood.%? Interna-
tionally, African nations banned from
donating blood have borne a similar
stigma, for Western nations have assumed
them to be characterized by an erotic,
bizarre, and promiscuous sexuality.®

Neither the introduction of the HIV
antibody test in 1985, which federal
officials feared would fail to screen out
individuals in the window period before
development of detectable antibodies,
nor accumulating evidence discrediting
the blood ban could compete with the
persistent preoccupation with race and
nationality. By 1988, World Health Orga-
nization data showed that Haiti had a
lower rate of AIDS than the Bahamas,
Bermuda, Guadeloupe, Trinidad, To-
bago, and the United States.® In addition,
Haiti had a higher or equivalent ratio of
cases among men compared with women
than the Bahamas, French Guiana, Hon-
duras, and the Dominican Republic,
demonstrating that Haiti did not have a
remarkably high incidence of hetero-
sexual transmission. Yet while other
regions, both within the United States and
in Mexico and Puerto Rico, had shown
increasing rates of heterosexual transmis-
sion of HIV,% none was included in the
blood ban. Thus, those who opposed the
FDA’s ban on blood donors agreed that
whatever justification existed in 1983,
there remained no scientific basis for
singling out Haitian blood donors.
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Although the FDA dropped the ban
in 1990, the epidemiological portrait .of
Haitians and the resulting public policy
had already taken a toll. HIV was viewed
as the fruit of promiscuity, and any group
identified as being at risk for developing
AIDS came to be perceived as promiscu-
ous, irresponsible, reckless.s” Discrimina-
tion against Haitian immigrants was wide-
spread in New York and Miami,® and the
repercussions reached beyond US bor-
ders. The epidemiological construction of
Haiti as a diseased country dealt a ruinous
blow to what was once Haiti’s leading
industry—tourism—and thereby contrib-
uted to the country’s growing poverty.%
Poverty, in turn, increased the extent and
profitability of prostitution catering to
North American gay tourists and added
fuel to the epidemic’s fire.”

Guantanamo Bay:
From Cordon Politique
to Cordon Sanitaire

Before 1992, the United States had
pursued three strategies of Haitian con-
tainment: political, during the marine
occupation from 1915 to 1934; economic,
through repatriation of refugees during
the Duvalier regimes; and public health,
in the form of the FDA blood ban during
the early years of the AIDS epidemic.
Thus although immigrants from Third
World countries, African countries, and
the Caribbean have all informed percep-
tions of the risks and costs of HIV
infection and helped to shape the US
policy of excluding those infected with
HIV, the story of Haitian immigrants
gives coherence to the modern history of
HIV exclusion, for Haitians connect the
stories of the exclusion of blood and the
exclusion of bodies, providing a more
synthetic understanding of the US at-
tempt to contain diseased nationalities.

Prior to the 1992 executive order to
repatriate all Haitians intercepted at sea,
the US Coast Guard had routinely inter-
cepted Haitian boats bound for the
United States. For each individual in
those boats, the Coast Guard conducted
preliminary shipboard screenings to as-
sess the validity of the Haitians’ requests
for political asylum in the United States.
Those seeming to qualify were taken to
the US marine base at Guantanamo Bay,
Cuba. As of November 22, 1991, the INS
took over the procedures and began using
a lenient “credible fear of return” stan-
dard in screening the intercepted Hai-
tians. Those who passed this hearing were
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deemed eligible for political asylum and
taken to the United States to file a formal
application.”

US immigration law does not man-
date HIV testing for asylum seekers who
apply within the United States or at a US
border as it does for individuals who apply
for refugee status at a US embassy in their
own country of residence. If individuals
who reach the United States before
applying are subsequently granted asy-
lum, they are allowed to live in the United
States for 1 year, after which those
wishing to remain must test for HIV as
part of the application for legal residence.
But after Haitians accepted for asylum by
Belize and Honduras tested positive for
HIV, the United States began to test all
Haitians previously classified as “screened
in.” Unwilling to admit any HIV-infected
Haitians into this country, the INS estab-
lished a second interview for all those who
tested positive. During these interviews, it
used a stricter qualification standard: the
refugees now had to demonstrate a
“well-founded fear” of return to Haiti.
Notably, the INS refused to allow the
Haitians legal counsel during these inter-
views, contrary to common practice in the
United States. At that time, 115 of the
HIV-positive Haitians were still deemed
eligible for asylum and were segregated at
Guantanamo’s Camp Bulkeley. Much like
prisoners, the confined Haitians wore
bar-coded identification bracelets, were
subjected to unannounced military sweeps
by soldiers in riot gear, and were often
incarcerated in the brig or smaller sec-
tions of the camp (Camp 7 or Camp
Alpha) for breaking camp rules.”

While Haitian repatriation has roots
in US political history, the Coast Guard
patrol around Haiti and Guantanamo Bay
transformed a cordon politique into a
cordon sanitaire. By 1993, more than 200
HIV-positive refugees and their families
had been detained in the overcrowded
and unsanitary quarantine camp sur-
rounded by razor barbed wire at Guan-
tanamo Bay.” Some of the earliest arriv-
als had already been interned for more
than 2 years. Those held at the base were
well aware of their differential treatment
and the fears that inspired it. “One thing I
have noticed since the beginning of
history,” observed one woman held at the
camp, “is that white people have been
trying to create another planet where they
can put us in order to separate us.... ]
think they are trying to create that planet
now, and they are starting with the
Haitians.””* While this is not an unreason-
able reaction from someone imprisoned
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in a quarantine camp, Guantanamo Bay
represented something other than an
atterpt at racial separation; it repre-
sented protection from a nation perceived
to carry the germ of physical dissolution
and economic deterioration,

After the Haitians held in Guan-
tanamo Bay resorted to a hunger strike,
hoping to inspire immediate federal inter-
vention, INS spokesman Duke Austin
cast a dark shadow on the protest,
warning, “Dissident behavior will not be
rewarded.””> Similarly, Perry Rivkind,
also of the INS, equated the HIV threat
posed by immigrants with broader forms
of socially unsanctioned behavior and
indicated that, “like any other people who
have a communicable disease or any other
kind of defect—a criminal offense, insan-
ity, etc—they [the infected immigrants]
wouid be placed under deportation.”

In June 1993, a federal district court
judge in Brooklyn ordered the federal
government to release the Haitians de-
tained at Guantanamo Bay. Judge Ster-
ling Johnson ruled in part that the INS
and US Department of Justice had im-
properly denied the Haitians legal coun-
sel and adequate medical treatment in
addition to imposing indefinite detention,
violating their constitutional right to free-
dom of speech under the First Amend-
ment and their right to due process under
the Fifth Amendment. In addition,
Johnson ruled that the INS and the
attorney general violated administrative
procedures of the Immigration and Na-
tionality Act in screening the Haitian
immigrants. In his ruling, the judge con-
cluded that

the detained Haitians are neither crimi-
nals nor national security risks. Some
are pregnant mothers and others are
children. Simply put, they are merely
the unfortunate victims of a fatal dis-
ease. The Government has failed to
demonstrate to this Court’s satisfaction
that the detainees’ illness warrants the
kind of indefinite detention usually
reserved for spies and murderers.”

The Clinton administration, while reserv-
ing the right to appeal portions of the
ruling, agreed to release the Haitian
refugees to the United States.™
Meanwhile, the United States contin-
ued to pursue a political solution to
Haiti’s unresolved governmental crisis, To
gain the military’s participation in negotia-
tions with the deposed President Aristide,
the United States and United Nations
invoked drastic economic sanctions against
Haiti.” Such sanctions not only put
pressure on the regime® but also deep-
ened the economic and political woes of
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an already impoverished nation.?! Consis-
tent with its commitment to eliminate the
problem of flecing Haitian refugees at its
source, the Clinton administration main-
tained President Bush’s policy of repatriat-
ing without a hearing all Haitian refugees
intercepted on the high seas. A US
Supreme Court decision of late June 1993
that upheld the administration’s right to
repatriate Haitian refugees®? may have
helped ensure that the federal govern-
ment would erect no more HIV quaran-
tine camps for Haitians; but, in addition
to sustaining the US policy of “forcibly
driving [Haitian refugees] back to deten-
tion, abuse and death,”83 the decision
reinforced what one advocate has termed
a “Haitians-only [immigration] policy.”8
The Clinton administration began grant-
ing Haitians shipboard hearings again in
June 1994 after violence in Haiti esca-
lated.8 Although Guantanamo Bay was
also reopened, some have returned to
Haiti in the wake of the US military
intervention aimed at returning Aristide
to power. We remain, however, no closer
to a reasonable policy for Haitian refu-
gees or HIV-infected immigrants.

HIV Exclusion: Containing
Diseased Nationalities

Haiti has arguably experienced the
extreme of US: exclusionary policy, yet
assumptions about many different nations
and immigrants as a class have character-
ized the development and justification for
HIV exclusion from the outset. In short,
US policy was designed and has received
broad sanction not as a “Haitians only”
policy, but as an “immigrants only” policy.

The origins of the Guantanamo Bay
episode date back to 1986, when the
Public Health Service sought to add AIDS
(and eventually HIV) to the list of
discases for which immigrants could be
excluded,® contending that AIDS af-
fected an individual’s wage-earning capac-
ity. The Public Health Service was pre-
empted, however, by Sen Jesse Helms on
June 11, 1987, when he successfully
introduced legislation adding HIV to the
list of “communicable diseases of public
health significance.”®” Although the Gov-
emment Accounting Office concluded in
1990 that. the Secretary of Health and
Human Services (HHS) retained the
authority to remove HIV from the list of

*Although US immigration law lists travelers
and visitors as two categories of nonimmi-
grants, we use the term travelers here to mean
both travelers and visitors.
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excludable diseases,®® HHS Secretary
Louis Sullivan did not act immediately.®
Sullivan chose to wait for Congress to
grant him explicit authority to review the
list as a provision of the Immigration and
Nationality Act of 1990, In 1991, Sullivan
announced  his intentions to designate
only infectious tuberculosis as a “commu-
nicable disease of public health signifi-
cance” for which immigrants, refugces,
travelers, and visitors* to the United
States could be banned.®

Congressional pressure from Rep
William Dannemeyer and Sen Jesse Helms
soon followed.?! Within the Bush adminis-
tration itself, the US Department of
Justice, which must approve any changes
in immigration policy, opposed HHS in
lifting the ban on HIV.? The resulting
political stalemate rekindled questions
about whether the Helms amendment
applied to travelers as well as to immi-
grants; in the minds of many, there was a
substantive distinction between the two.%3
As indicated by congressional debate in
1987, HIV exclusion applied only to
immigrants.* Although the INS subse-
quently applied the ban to travelers, its
regulations allowed travelers to apply for
waivers, but it made no exceptions for
immigrants. Thus, in 1991, 15 Republican
congressmen asked Sullivan to consider
removing the ban for travelers only.%
Ultimately, despite expectations that it
would either drop HIV from the list of
excludable discases or compromise and
drop the ban for -travelers,® the Bush
administration instead simplified the
waiver requirements and process for
travelers and allowed immigrants with a
spouse, parent, or unmarried child living
in the United States as a citizen or
permanent resident to apply for waivers.
The American consuls in foreign coun-
tries no longer asked travelers applying
for visas whether they were infected with
HIV but rather relied on the individual
traveler to self-disclose infection. Immi-
grants, on the other hand, would be tested
for HIV.

There are significant practical distinc-
tions between travelers and immigrants.
While travelers with HIV may pose a
public health risk equal to that of infected
immigrants, they are not likely to become
a burden on the US health care system.
And there are important cultural and
political differences between them as well.
Most travelers to the United States are
Western European® or Japanese citi-
zens® of “respectable” social class. In
contrast, the majority of immigrants be-
tween 1971 and 1990 arrived from Third

World countries, Latin America, and the
Caribbean.”” Assumptions about class and
Western culture played into the US
distinction between travelers and immi-
grants. Specifically, the political and cul-
tural clout of those groups who were the
first to challenge the ban on HIV ensured
not only that their treatment would be
substantially different from that of in-
fected  immigrants, but also that US
immigration policy would become the
focus of international criticism.1% But
while the criticism of Western nations
called attention to US immigration policy,
ultimately this rebuke worked only to
force concessions for infected travelers,
leaving the status of infected immigrants
largely unchanged.

In a well-publicized incident, INS
officials detained for 6 days a Dutch
citizen en route to the 7th National AIDS
Forum and 11th National Lesbian and
Gay Health Conference in San Francisco
after finding the antiretroviral drug azido-
thymidine (AZT) in his luggage., The
agency denied Hans Paul Verhoef a
waiver to travel after also finding in his
belongings scx paraphernalia that “could
be used in sexual activities involving single
or multiple sexual partners.”!% Refusing
to return home, Verhoef persisted in
challenging US policy. While an immigra-
tion judge overturned the INS ruling, he
also required the Dutch citizen to post
$10 000 bond and promise to leave the
United States within 3 weeks. Accepting
Verhoef’s stated intention not to have
unsafe sex while in the United States, the
judge noted that “he’s a public official (in
the Netherlands).” Verhoef’s political
and social standing as a credible public
official undeniably secured his release.
More significantly, until the Verhoef
incident in 1989, the import of HIV
exclusion remained largely unrealized.!?
Verhoef’s case alerted the international
AIDS community—many of whom were
HIV infected—to the probiems that US
immigration policy would pose for them
as they attempted to enter the country for
future conferences. )

The Sixth and Eighth International
AIDS conferences planned for San Fran-
cisco and Boston, respectively, intensified
international criticism of the exclusionary
US immigration policy. In protest over the
ban, nearly 100 organizations and coun-
tries” boycotted the Sixth International
Conference in San Francisco in 1990.1%
Significantly, while protests and threats of
boycotts resulted in an executive order
waiving the ban for all individuals attend-
ing that conference, conference organiz-
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ers attributed this success, in part, to
limiting protest to the question of travel
rather than immigration.'™ But compro-
mises were not enough to save the 1992
International Conference. After the Bush
administration failed to drop the ban on
HIV in 1990, Harvard University was
forced to move the conference from
Boston to Amsterdam, for while the
boycott had not devastated the 1990
conference, it was sure to do so in 1992.105
Moreover, conference organizers felt they
could not guarantee the safety and confi-
dentiality of infected conference attend-
ces as they entered the United States.106
Again attention focused on the plight of
travelers almost to the exclusion of immi-
grants.

The Clinton administration at-
tempted to lift the ban on HIV in
February 1993, when HHS Secretary
Donna Shalala proposed dropping HIV
from the list of excludable diseases.!??
This move touched off a reaction in the
US Senate, which voted 76 to 23 in favor
of an amendment to the National Insti-
tutes of Health (NIH) reauthorization bill
codifying the ban on HIV-infected immi-
grants. As in 1987, the Senate debate
maintained the distinction between travel-
crs and immigrants. In the words of the
amendment’s sponsor, “there is a big
difference” between the two groups.10

The Senate vote was promptly fol-
lowed by similar action in the House of
Representatives, which on March 11,
1993, voted by an overwhelming majority
to instruct its conferee members to honor
the Senate amendment. Both houses of
Congress passed the NIH reauthorization
bill after it came out of the conference
committee, and President Clinton signed
it into law in June.!® Despite the opti-
mism of some, such as Rep Henry
Waxman from California, that the bill
would exempt infected refugees, travel-
ers, and immigrants already living in the
United States,!'0 the final legislation pro-
vided no such exemptions. Rather, as
stated in the Conference Report, the
legislation represented “a codification of
current administrative practice,” 111

Medical and public health organiza-
tions almost uniformly agree that the
exclusion of HIV-infected immigrants is
an ill-advised public health policy.!'? But
in the absence of a valid public health
rationale, what has informed the current
legislation? Rep Robert Dornan from
California offers a clue:

This is a pandemic of a venereal
disease. Because AIDS is a politically
protected disease, you never hear it
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referred to the way it was referred to on
this floor in 1985, 1986, and 1987 when
we called it a venereal disease. That is
because whatever constructed our cur-
rent politically correct language about
AIDS kicked in drug users, innocent
hemophiliacs, and people with blood
transfusions, and since it is only 75
percent transmitted by hetero and homo
sex, we do not refer to it as a venereal
disease. But it is. Therefore, what we
are talking about is letting people into
this country in their young years—Ilook
at the profile of Haitians—in their
young years, what liberals call raging
hormone-sexually active years, into this
country with a communicable venereal
disease that is always fatal. I am not just
isolating this disease or isolating Hai-
tians. If they were all little redheads
from Ireland I would still say: ‘T am
sorry, this is not the world’s open
hospital for people who cannot pay.
That is an Irish problem.” It is a Haitian
problem. ... But we cannot let in
people with a venereal disease that is
communicable. That would kill Ameri-
cans, and it is stupid. '3

Rep Dornan may not have intended to
isolate Haitians with the ban on HIV, but
he clearly does conceive of Haitians as
posing a threat to the health of Ameri-
cans. Strikingly, Dornan—himself a red-
headed Irishman——contrasts the implied
sexual licentiousness of the Haitians with
the stereotypical destitution of the Irish,
whom he characterizes as viewing the
United States as a source of free medical
care. In Dornan’s analysis, we must worry
about the infected immigrant’s inability to
control his sexual behavior and expecta-
tion of free health care in the United
States.

In an analysis of the Senate debates,
the New York Times asserted that any
prejudicial thinking on the part of our
congressmembers cannot alter the legiti-
macy of their arguments: “Whatever their
political motives, and whatever whiff of
homophobia is in the air, Senate Republi-
cans have raised serious cost and risk
questions that need to be addressed.”!14
Nevertheless, even a whiff of racism or
homophobia can subtly, but substantially,
alter the substance of economic and
public health rationales.

According to Sen Orrin Hatch of
Utah, exclusion of HIV-infected immii-
grants is purely “a question of the need to
evaluate properly the economic impact of
immigration and AIDS.”! Similarly, the
issue is quite straightforward to a represen-
tative of the American Medical Associa-
tion, which endorsed the ban on immi-
grants but not on travelers, citing the
potential economic burden that infected
immigrants pose: “We simply cannot
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afford this policy. . . . We do not need any
more AIDS patients.”'!® But while the
political imperative to consider the costs
of immigration policy may in itself be
impartial, the economic arguments em-
ployed to justify the exclusion of HIV-
positive individuals have often rested on
assumptions about the nature of immi-
grants infected with HIV.

Sen Don Nickles of Oklahoma, who
introduced the ban into the Senate in
1993, was explicit about his assumption
that infected immigrants are bound for
destitution:

If we change this policy we are going to
have countless thousands of people who
will want to emigrate to the United
States, knowing we have quality health
care and knowing we will take care of
them. Uncle Sam will take care of them,
the taxpayers will take care of them at
enormous expense, ... [providing]
health care for countless thousands who
do not have health insurance, countless
people who are right now struggling to
pay their health care bills.!’

In similar fashion, Rep Cliff Stearns of
Florida asked, “Before we open the doors
to just anyone, would it not be a matter of
sound public policy to take care of our
own citizens, afflicted with the HIV/
AIDS virus, before adding infected immi-
grants to the public charge?”118 Assump-
tions about the earning ability of
immigrants were not limited to Congress;
the CDC,1® Justice Department,1?®
HHS,'?! and members of Congress report-
edly received more than 100000 letters
supporting the ban and questioning how
the United States can afford to pay for the
health care of HIV-infected immigrants.

Like others fearing the collapse of
our health care system, the New York
Times revealed hidden attitudes toward
immigrants, assuming that the United
States would have to pay for the health
care costs of every infected immigrant:
“At an average cost of $100 000 to treat an
AIDS patient from infection to death, the
admission of 700 infected immigrants
each year would commit the nation to $70
million for their lifetime treatment.”!%
No immigrant, the editorial implies, can
be expected to pay for one cent of his or
her medical expenses.

There Are No Islands:
Immigration in an Era
without Borders

The construction of dangerous na-
tions or races and their systematic exclu-

sion through the use of national borders
may satisfy a psychological need, may
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make us feel safe. Still, policymakers are
compelled to evaluate not only the social
implications and consequences of such
policies, but also their efficacy and public
heaith merit. While the Immigration
Restriction Act of 1924 may have effec-
tively cut off the flow of immigration until
1965, when the Celler Act reversed the
immigration quotas,'? it is illusory to
believe that current immigration policy
will accomplish a similar goal. A transpor-
tation and travel revolution has fundamen-
tally changed the nature of national
borders in the past 20 years.'?* Legal and
illegal immigrants to the United States
number in the millions each year, and
international tourists number in the tens
of millions. In 1992 alone, it is estimated
that 44.5 million people visited the United
States.!? In the words of Austria’s direc-
tor of immigration, “There are no dis-
tances any longer in this world. There are
no islands.”26

AIDS cannot be contained with
porous borders.’?’ Thousands of HIV-
infected illegal aliens already live in the
United States. Estimates of the number of
HIV-infected immigrants who come to
this country vary. In 1989, out of 397 000
immigrants applying for permanent resi-
dency, 442 tested positive for HIV.12¢ By
1991, the National Commission on AIDS
estimated that between 300 and 600
individuals with HIV would immigrate to
the United States each year'?; other
estimates range from 200 to 3500 infected
immigrants annually.130 Many other immi-
grants are infected after their arrival. And
illegal immigration to this country will
continue unabated. These individuals will
not be tested for HIV unless they choose
to apply for permanent residence. Other-
wise, undocumented immigrants who be-
lieve themselves to be at risk for HIV
infection will continue to be driven under-
ground—away from public health care,
HIV testing and counseling, and treat-
ment programs—by a justified fear of
deportation.!3!

A just and rational immigration
policy regarding HIV-infected immigrants
must consider practical public health and
economic considerations. But it must also
resist the sterecotype of the diseased
foreigner. Policymakers cannot deny that
HIV/AIDS is expensive and often debili-
tating. Many of those infected will be
unable to shoulder medical expenses
alone throughout their entire illnesses., As
discussed, economic arguments in both
the Senate and House debates carried
considerable weight in securing the pas-
sage of legislation restricting the HIV-
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infected immigrant. Nevertheless, only
contradictory data exist on the overall
burden that immigrants, whether infected
or nof, impose on the economy. The
debate has centered around whether
immigrants contribute more in taxes and
spending than they extract in benefits
such as education, health care, or welfare.
Several recent studies suggest that immi-
grants are overrepresented on the welfare
roles; that undocumented immigrants and
their children pose an additional, unac-
ceptable burden on American taxpayers;
and that immigrants—Iegal and illegal—
displace American workers.’*? Yet for
each unfavorable report concerning immi-
grants, another favorable one can be
found: immigrant taxes exceed immigrant
welfare expenditures, only a small frac-
tion of undocumented immigrants receive
any welfare or social security entitle-
ments, the employment rate of all immi-
grants exceeds that of the native popula-
tion, and illegal immigrants avoid public
services for fear of being detected.3
Given the limited data with which to
work, the many different variables that
can be factored in or ignored,'* and the
assumptions researchers are willing to
make, estimating the economic impact of
immigration will remain difficult.!

While codifying the exclusion of
immigrants with HIV, the Nickles amend-
ment acknowledged the lack of evidence
regarding the economic potential of HIV-
infected individuals by calling for an
“assessment of the anticipated costs of the
admission to the United States of persons
with HIV to public health care pro-
grams,”¥ Given that individuals with
HIV may offer more than 10 years of
economic productivity,'?’ the blanket as-
sumption that every infected immigrant is
doomed for destitution and will eventu-
ally turn to the government for financial
support is at present unfounded. Indeed,
since the inception of the Immigration
and Nationality Act of 1990, of the 173
infected immigrants who had applied for
a waiver as of February 1993, only 3 had
been denied on the grounds that they
were likely to become a public charge.!*
If US immigration policy excluding HIV-
infected immigrants is based on the threat
of an overburdened health care system,
the failure to erect equal barriers against
people with other expensive chronic ail-
ments such as heart disease, diabetes, or
end-stage renal disease, as was noted by
both senators and representatives oppos-
ing HIV exclusion, calls the objectivity of
economic rationales into question. Sena-
tor ‘Nickles claims that the difference

between HIV and cancer or heart disease
is communicability: “[HIV] is a communi-
cable disease—it is spread.”’®® Yet as Sen
Edward Kennedy points out, such a
rationale is inconsistent with Sen Nickles’
leniency toward visitors: “If you believe
that HIV is a health risk, then they
[visitors] endanger the public health of
the American people every bit as much as
immigrants.” 140

Immigration law has allowed the
exclusion of individuals “likely to become
a public charge” since 1882. And since
1891, immigration law has restricted the
entry of those with “loathsome or ...
dangerous contagious disease[s].” Unlike
tuberculosis, which is acquired passively
by breathing (something individuals can
hardly avoid), HIV is not readily transmis-
sible.!#! HIV illness is undeniably expen-
sive, and no one can say what economic
toll infected immigrants might exact. Yet
Congress has opted to designate HIV as a
“communicable disease of public health
significance” rather than attempt to ex-
clude HIV-positive individuals using the
public charge criterion.? Clearly, the con-
ceptual boundary distinguishing HIV as a
public health threat from HIV as an
economic threat has lost its meaning.14
Its dissolution has been precipitated by
the stereotypical image of the infected
immigrant as both sexually uncontrolled
and financially dependent. [}
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