By Rosalind Rosenberg

Thedefeat, last month, of a 12-year-
old sex discrimination action against
Sears, Roebuck & Company has been
widely decried by feminists. In reali-

ty, however, the outcome of the suit

may lay the fo
p! Tt policies, helglnﬁ eventually

to women _in the workplace
a

n mam——
nd SOCIEly al large.
e Equa mployment Oppor-

tunity Commission, a Federal agen.-
cy, began investigating Sears in 1973
but did not file this case until 1979,
when it brought 42 major claims, in-
cluding discrimination in hiring,
promotion and pay. On Feb. 3, the
Federal District Court in Chicago
ruled against the last remaining
claims.

Some women activists now say that
the era of major sex discrimination
suits against corporations is over.
Others warn that statistical proof of
discrimination has been discredited. In
fact, the only danger posed to women
by this case — apart from the squan-

. dered time and resources — is the pos-
sibility that the feminists’ reaction may
drown out what the case was all about.

There is, for a start, no basis to the
claim that this decision has discred-
ited the use of statistics -~ evidence of

n] cal differences between men
a ‘lornen in certain jobs — to
delranstrate discrimination. Courts

have long recognized the relevance of

statistics in such cases, and they will
continue to do so. What made the
commission’s claim unusual was that
it was based entirely on statistical
evidence — without supporting testi-
mony by witnesses or other evidence.
Indeed, after a six-year investiga-
tion, the commission’s lawyers were
unable to identify a single victim of
discrimination at Sears or even any-
one who had witnessed discrimina-
tion. Judge John A, Nordberg's opin-
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ion does not reject statistical evidence
in itself; it merely recognizes that nu-
merical disparities alone are not
enough to prove discrimination except
in extraordinary circumstances.

Judge Nordberg also found that the
commission’s statistics were “‘replete
with flaws.” The ‘‘most egregious”
was the assumption that men and
women were equally interested in and
qualified for jobs in commission sales.
Sears showed, through evidence from
its own workforce and the nation at
large, that this assumption was false,
and Judge Nordberg concluded that
Sears' record of hiring women as in
such jobs “met all reasonable esti-
mates of the proportion of qualified
and interested women,"’

That numerical differences between
men and women can exist in certain
jobs without discrimination should sur-
prise no one familiar with women
workers in America. Though such dif.
ferences may be the result of discrimi-
nation, they can also arise from other
factors. For one thing, we educate boys
and girls differently, preparing them
for different roles in society. More-
over, even today, despite the rapid
growth of women in the labor force,
women continue to bear the primary
responsibility for children and home.
Men and women still do not begin at the
same starting line — and, as a conse-
guence, women often find it difficult to
compete with men for certain jobs.

Many feminists involved in this case
were reluctant to state in court that
American culture, not merely em-
ployer discrimination, reinforces
traditional roles for women. However
well intentioned these advocates may
be, their public insistence that em-
ployer discrimination is the only signif-
icant factor in explaining the low num-
bers of women in certain jobs threat.
ens to cripple the cause of working
women, not advance it.

To focus exclusively on discrimina-
tionis to ignore and hence excuse a host
of social failings — many of them more
important than employer discrimina-
tion — that policy makers should be
forced to confront. To say, as the com-
mission did in this case, that responsi-
bilities for family and children place no
greater burden on women than on men
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is to deny the fact that most women
workers carry a double burden. They
need guaranteed maternity leaves and
subsidized child care if they are ever to
compete with men on equal terms.
Nor are those the only built-in
handicaps they face. On a more mun-
dane level, for example, women rely
more heavily than men on public
transportation. To say that women
are as free as men to take commis-
sion sales jobs outside the store is to
slight this particular need. To say
that women are just as interested as
men in auto parts is to ignore the sex-
ist ways in which we continue to so-
cialize our children at home and in
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the schools. And to say that discrimi-
nation alone keeps women in the jobs
they now hold denigrates the job
preferences of many women workers.
In insisting that numerical differ-
ences between men and women in cer-
tain jobs ‘‘can only be explained by sex
discrimination by employers,” the
commission implied that attacking
employers is the only way to change
the role of women in American soci-
ety. This is obviously nonsense.
Many feminists fear that any public
recognition of differences between
men and women will make it harder
for women to win new opportunities.
The difficulties women now face,
however, lie not in Judge Nordberg's
frank recognition that differences
exist, but rather in many Americans’
unwillingness to face those differ-
ences and do something about them.
Feminists who take the position
that employer discrimination is the
only significant factor explaining
women’s economic disadvantages ac-
tually contribute to society’s reluc-
tance to explore a whole range of so-
cial policies that must be developed if
women are to achieve equality. Con-
sideration of such policies cannot pos-
sibly proceed so long as talk of differ-
ences remains taboo. O






