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ALTISON A. TRACY, RPR, CCR #554
of
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a Notary Public, Registered Professional Reporter and
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Philip Morris: 175 lﬂm lx: Bvr:eém 09:23 1 THE VIDEOGRAPHER: Today's date is
, ﬁéa;zo&“gma 22102 09:23 2 August 7, 2002. The time is 9:18 AM. This is the
. By: Mr. Daniel C. Jordan 09:23 3 deposition of Kenneth Ludmerer. My name is Brent
S Also Present: Shoolth,s‘l'l Calrxsl; Eltl'l;;‘nﬁycrley 0923 4 Christopber from Christopber Video. The court
o Vi Opa 4, it 933 o e Toocase copion s Uit s
7 4024 State Line Road : : ption is United States of
" Kansas City, Kansas 66130 09:23 7 America versus Philip Morris, Inc, et al. Civil
9 09:23 8 Action No. 99-Ccv-02496. Counsel please state
10 09:23 9 their appearances for the record.
" BDEX 0923 10 " MS. MOLTZEN: Mary Jo Moltzen
12 09:23 11 representing the United States.
3 12 MS. KURTIN: Noclle Kurtin for the United
14 WITNESS: Kenneth Ludmerer 0923 13 States.
is 09:23 14 MR wooDS: This is David Woods with
16  Dircct Examination by Ms. Moltzen 4 09:23 15 Shook, Hardy & Bacon in Kansas City for Lorillard
17 August8, 2002 Scssion 250 09:23 16 Tobacco Company.
18 09:23 17 THE VIDEOGRAPHER: Please swear the
19 09:23 18 witness.
20 19 KENNETH LUDMERER,
21 20 the Witness of lawful age, being produced, sworn and
22 21  examined on behalf of the Plaintiff, deposcth and
23 22 saith:
24 23 DIRECT EXAMINATION
25 24  BY MS. MOLTZEN:
09:23 25 Q Dr. Ludmerer, would you please state your
Page 3 Page 5
1 EXHIBITS 09:24 1 business address for the record.
2 EXHIBIT NO. PAGE 09:24 2 A Washington University, Departineat of Medicine, 660
3 1 - Notice of Deposition 25 09:24 3 South Euclid Avenue, Campus Box 8066, St. Louis,
4 2 - Expert Report of Dr. Ludmerer 26 09:24 4 Missouri 63110.
5 . ,%u; gy 9f Dcl"‘. W[‘;qupercr 27 09:24 5 Q Have you ever been deposed before?
6 for Keaneth Ludmerer 30 0924 6 A Yes, Ihave.
7 S5 - List of deposition and trial 09:24 7 Q This deposition is being conducted pursuast to the
8 testimony 31 09:24 8  Federal Rulcs of Civil Procedure and the case
9 6 - Updated CV of Dr. Ludmerer 28 09:24 9  management orders issued in this case. But it is
10 7 - Handwritten notes 103 09:24 10 important for the record that I give you some
11 .. 8 - References 112 j09:24 11 basic instructions which you have probably ln‘-aﬂl
12 9 - Handwritten Paradigm 117 09:24 12 before and ask you some basic questions. You were
13 10 - Paradigm 119 09:24 13 given an oath at the beginning of the deposition.
14 11 - Supplemental Bibliography 125 09:24 14 Do you understand that the answers you provide
15 12 - Additional Bnbhogxaphy 128 09:24 15 today arc the same as if these answers were given
16 B AsvaFlymComm to the Surgeon 09:24 16 to a judge in a courtroom?
17 General 129 09:24 17 A Yes,Ido.
14 - Report on Visit to U.S.A. and Canada . .
18 17th Apxil - 12th May 1958 208 09:24 18 Q I'm going to ask you a series of questions. Itis
19 15- A Frank Statement to Cigarette 09:24 19 importast that you understand my question before”
20 Smokers 221 09:24 20 you begin to answer. So if you do not uaderstand
21 09:24 21 a question, you will ask for clarification, is
22 09:24 22 that agreed to?
23 09:25 23 A Yes.
24 09:25 24 Q The court reporter will be taking down your
25 09:25 25 s to my questi For that reason you must
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09:25 1 provide clcar, verbal answers, no nods, shrugs, 09:29 | MS. MOLTZEN: Could you introduce
09:25 2 uh-huhs or huh-ubs. s that agreed to? 09:29 2 yourself, please.
09:25 3 A Yes,itis. 3 MR. JORDAN: Dan Jordan with Hunton &
09:25 4 Q I will try to ask clear, concise questions today. 09:29 4 Williams here on behalf of Philip Morris.
09:25 S But if you arc confused in any way, please let me  [09:29 5 Ms. MOLTZEN: Mr. Jordan just entered
09:25 6 know. Is that understood? 09:29 6 the room so be missed the preliminaries. Would
09:25 7 A Yes,itis. 09:29 7 you introduce yourself please?
09:25 8 Q If you don't hear any part of a question, please 09:29 8 MS. WALKER-BYERLEY: Chris Walker-Byerley
09:25 9 ask that it be repeated. Is that agreed to? 09:29 9 with Shook, Hardy & Bacon.
09:25 10 A Yes. ~ 09:29 10 Q Oue more question in those preliminarics. Is
09:25 11 Q If you do not ask a qucstion — to have a question  [09:29 11 there anything clsc that might impair your ability
09:25 12 clarified or repeated, I will assume that you 09:29 12 to recall or tell the truth?
09:25 13 heard and understood the question. Is that 09:29 13 A None that I'm aware of. May I ask you a
09:25 14 understood? 09:29 14 procedural question?
09:25 IS A Yes,itis. 09:29 15 Q Absolutely?
09:25 16 Q It is important that you allow mc to finish my 09:29 16 A Actually two. [ appreciate your going through the
09:25 17 question before you start to answer, and that I 09:29 17 guidelines as you have. Having given seven or
09:25 18 allow you to complete your answer before I begin  {09:29 18 eight depositions in the course of my involvement
09:25 19 my next question. Do you understand? 09:29 19 over 15 years, the instructions that you have
09:25 20 A Yes. 09:29 20 given in general are familiar and what [ expected.
09:25 21 Q And the court reporter will let us know if we need [09:29 21 Two specific questions. Are there any rules,
09:25 22 to slow down or if for any reason she is having 09:29 22 procedures, ways of doing things that are
09:25 23 difficulty with hearing us. According to order 0930 23 different because this is a deposition in federal
09:25 24 number 150 in this case, I am 1o give you the 09:30 24 court with the U.S. Government as opposed to a
09:26 25 following instruction at the beginning of this 0930 25 civil court? As I recall previous depositions -
Page 7 Page 9
09:26 1 deposition. You must ask me rather than your own 0930 1 1 believe this is the first federal deposition,
09:26 2 counsel for clarifications, definitioas or 0930 2 U.S. deposition that I have been involved with.
09:26 3 explanations of any words, questions or documents 0930 3 Is there anything different that [ should be aware
09:26 4 preseated during the course of this deposition. 09:30 4 of?
09:26 5 You are to address your inquiries regarding 09:30 5 Q I bave never taken a deposition in state court so
0926 6 clarifications to me. If you need to take a break 09:30 6 I can’t answer that. I'm sure there ar¢ some
09:26 7 for any reason or if you just get tixed, will you 09:30 7 small technical differcnces but I can't think of
09:26 8 tell me? 09:30 8 any?
0926 9 A Yes. 09:30 9 A Essentially the rules are the same. What you
09:26 10 Q Thexe is one exception to that, there can be no 09:30 10 recounted now is what I was aaticipating the -
09:26 11 break or recess between a question and a pending 09:30 11 guidelines would be. And my second question, I do
09:26 12 answer. ' 09:30 12 not recall a previous video deposition. Are there
09:26 13 A Understood. ) 09:36 13 any rules or procedures for you as well as for me
09:26 14 Q Have you taken any drugs or medication which might 09:30 14 that are different because this is being
09:26 IS affect your ability to answer questions today? 09:30 15 videotaped?
09:26 16 A No, ! have not. 09:30 16 Q No, there are not.
09:26 17 Q Do you have any medical coanditions or problems 09:30 17 A Thank you for that clarification.
09:26 18 wkieln'might affect your ability to answer 09:30 18 Q You're welcome. Dr. Ludmerer, in what ficld of
09:26 19 questions today? 09:31 19 expertise are you offering your opinions as an
09:26 20 A None that I'm aware of. 09:31 20 expert in this case?
0926 21 THE VIDEOGRAPHER: Going off the record. 09:31 21 A As a historian in medicine dealing with the
09:26 22 The time is 9:22 AM. 09:31 22 historical issue of how we came to our current
23 (Short recess was taken.) 09:31 23 understanding that cigarette smoking causes lung
09:28 24 THE VIDEOGRAPHER: We are back on the 09:31 24 cancer.
09:29 25 record. The time is 9:24 am. 09:31 25 Q Is the association between cigarette smokiong and -
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09:3t 1 lung cancer the only discase that you will be 09:34 1 question. Perbaps you could help me a bit with
09:31 2 offering opinions about? 09:34 2 that.
09:31 3 A I'm not entirely certain what opinions, if any, I 09:34 3 Q This is a general, this is not specific to thx;s
0931 4 will be offering. 1don't know if I will be asked 09:34 4 case, but in a general overview how does the
09:31 S to testify and, if so, what the nature of that 09:34 5 historian of medicine help us reach scholarly
09:31 6 will be. The focus of my research and opinions 09:34 6 goals?
09:31 7 does deal with the issue of lung cancer 09:34 7 MR. WOODS: Objection.
09:31 8 specifically and cigarette smoking. On the other 09:34 8 A Are you asking how the historian of medicine goes
09:31 9 hand, the studies, particularly the magnificent 09:34 9 about the task of doing history, what can be
09:32 10 prospective trials of the fifties and sixties 09:34 10 learned from history of medicine?
09:32 i1 which really became the basis of our current 09:34 11 Q That's my next question. [ just waanted to - we
09:32 12 understanding that cigarette smoking causes lung 09:34 12 will move on to that then if this is unanswerable.
09:32 13 cancer did demonstrate that cigarette smoking 09:34 13 In this particular area, the history of medicine,
09:32 14 cither caused or was associated with many other 09:34 14 is it important that the historiaa also be a
09:32 1S diseases as well. And the Surgeon General's 09:35 15 medical doctor?
09:32 16 report which what 1 reviewed as part of my study 09:35 16 A In this particular area? In my opinion no. [
09:32 17 discusses other diseases as well. 09:35 17 think a good historian of medicine is a good -
09:32 18 So I think it would be fair to say that 09:35 18 historian of medicine. Some historians of
09:32 19 cigarette smoking and health from the scientific 09:35 19 medicine do have medical as well as historical
09:32 20 standpoint would be the focus of my testimony with 09:35 20 training as [ do. Therc are certain topics in the
09:32 21 a great emphasis on lung cancer, but it wouldn't 09:35 21 history of medicine or the history of science in
09:32 22 surprise me if [ were asked to make some comments 09:35 22 general that definitely do benefit, in my
09:32 23 on other illnesses as well. The focus is on 09:35 23 judgment, by a person who is intimately familiar
0932 24 cancer. [ do want to make that point. 09:35 24 with the science and the internal concepts of that
09:32 25 Q Will you be offering opinions about cigarette 109:35 25 field. But insofar as we are talking about this
Page 11 Page 13
09:32 1 smoking and emphysema? 0935 | particular case and the historical evolution of
09:32 2 A Again I don't know what I will be asked to discuss 09:35 2 our understanding that cigarette smoking causes
09:33 3 or not. 0935 3 lung cancer, it is not like reading this week's
09:33 4 Q Let me ask that in a differcat way then. Do you 09:35 4 New England Journal of Medicine, Journal of
09:33 5 cousider yourself an expert in the field of 09:36 S Biochemistry. I think that a well-trained
0933 6 medical history and smoking as it relates to 09:36 6 historian without medical qualifications certainly
09:33 7 cmphyscma? 0936 7 is qualified to do study in this area to speak on
0933 8 A Iwould say that [ would consider my expertise 0936 8 that. It would not require a medical background
0933 9 smoking as it relates to lung cancer, that has 09:36 9 in my opinion.
09:33 10 always been the focus, not other diseases. 09:36 10 Q Who do you consider to be some other authoritics
09:33 11 Q That is all truc then for cardiovascular discase? 09:36 11 in this field of expertisc that you arc going to
09:33 12 A That's correct. 09:36 12 be testifying on today?
09:33 13 Q That is also true for coep, chronic obstructive 09:36 13 A In the history of medicine in general?
09:33 14 pulmonary discasc? 09:36 14 Q Let's start there, a couple of names from the
09:33 15 A That's correct. The focus of my study all along, 09:36 1S history of medicinc in gencral.
09:33 16 my testimony if asked to testify is on cigaretic 09:36 16 A The history of medicine is a large field so there
09:33 17 smoking and lung cancer, and not these other 09:36 17 are many fine historians of medicine, most of whom
09:33 18 conditions that you are mentioning. 09:36 18 do not have MD degrees, appropos to your earlier
09:33 19 Q I'm going to ask one more. Nicotine addiction? 09:36 19 question. Some of the leading historians of
09:33 20 A I'm not addressing that issue at all. 09:36 20 medicine today in my judgment, and this list is
09:33 21 Q What is the value of the history of medicineasa  {09:37 21 suggestive, not totally inclusive, but Charles
09:34 22 science or discipline? 09:37 22 Rosenberg, Barbara Rosenkrantz, Daniel Fox, Rose
09:34 23 MR. WOODS: Objection. 0937 23 Mary Stephens, Judy Levitt, Juan Numbers, Gert
09:34 24 A Could you clarify that? Tbe value? That's a 09:37 24 Broeger. These would be examples of individuals
09:34 25 broad — I'm not trying to knit pick your 09:37 25 who are very eminent figures in the history of
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09:37 1 medicine. Gert Breeger has an Mp degree in 09:40 1 historian of medicine will want to do a lot of

09:37 2 addition to a Ph.D degree. The other individuals 0940 2 reading in secondary sources to belp put the

09:37 3 that I meationed are peer Ph.D historiaas and in 0940 3 events under consideration in a proper context.

09:37 4 my judgment they are all outstanding scholars. 09:40 4 If you are writing about the history of the

09:37 5 Q That was my geaeral question. Now a more specific 09:41 S evolution of our understanding that cigarette

0937 6 question. Who elsc do you geaerally considexed 09:41 6 smoking causes lung cancer, history of or the

09:37 7 authoritative in the field of the history of 09:41 7 scientific woderstanding that cigarette smoking

09:37 8 medicine as it pertains to smoke smoking and lung 09:41 8 and disease more broadly; examples of important

0937 9 cancer? 09:41 9 secondary reading, history of public health,

09:37 10 A Well, a number of people have written on this and 09:41 10 history of cancer, history of Ny, scientific

09:38 1l . Ihave not reviewed for this deposition all of the 09:41 11 fundings, bistory of public health, preventive

0938 12 secondary sources that I read back in the late 0941 12 medicine. But there are a number of topics that

09:38 13 eighties or early nineties wheu I did my research. 09:41 13 around any specific issue you are examining and

0938 14 There have bees a number of important books and 09:41 14 historians recognize that understanding the

09:38 15 articles that I remember was in them, not 09:41 15 context is important to interpreting the events

09:38 16 necessarily who wrote them. 09:41 16 and bringing out their meaning and richness.

09:38 17 But from my perspective some of the best 09:41 17 To summarize, Ms. Moltzen, I think I said

09:38 18 historical work by contemporary workers has 09:41 18 context would be one important, learning

09:33 19 included work by John Bursham, Alan Brandt whom I 0941 19 everything you can about the general area and the

09:38 20 know is a witness for the plaintiff, I believe Sir "109:41 20 subject to interpret events. One needs to be

09:38 21 Richard Doll who I doa't know if he would call 09:42 21 accurate in assessing primary sources. Secondary

09:38 22 himself a historian, Ernest Wyader, both of them 09:42 22 sources as well. But honesty and accuracy is

09:38 23 have written very helpful historical recollections 09:42 23 important in all scholarly rescarch. It is just

09:39 24 of their experience and I have found those to be 09:42 24 as important in history as it is in any other

09:39 25 authoritative and reliable and helpful. Others 09:42 25 field. You don't want to make up data. You don't
Page 15 Page 17

09:39 1 who have written about this from an historical 09:42 1 want to falsify data. You don't want to pick and

0939 2 perspective, particularly as the field of chronic 09:42 2 choose selectively. You have to be as fair and

0939 3 — epidemiotogy of chronic diseases grew out of 09:42 3 objective as possible and represent things as

09:39 4 this controversy, Susser, I forget the first name, 09:42 4 fairly as possible. So we could call it accuracy

09:39 5 and Terrace. Vanderbrook would be another name. 0942 5 and fairness a second quality.

09:39 6 These would be examples of individuals that [ 09:42 16 It is extremely important to be

09:39 7 think have writien authoritatively. Of that 09:42 | 7 comprehensive, to look at everything. - One of the

09:39 8 group, Professors Burmham and Brandt are pure 09:42 | 8 most common etrors in my judgment by

0939 9 historians and they are both very fine historians 0942 | 9 non-historians who try to do historical work is

09:39 10 in my opinion wnth deservedly hlgh reputations. 09:42 { 10 that they are not comprehensive in their research.

09:39 11 The other individuals that I meutioned are 09:43 ; 11 They will trace one idea but they won't loo)k for

09:39 * 12 not pure historians in that sense. They are more " 109143 |12 alternative views or they won't look to sec how

09:39 13 very thoughtful individuals, epidemiologists who 09:43 {13 that idea was received. 'What you really have to

09:40 14 lived through the eveats and wrote what [ 09:43 14 do as a historian is look at things from the

09:40 15 considered to be very helpful accounts of the 09:43 15 perspective of the time, very comprebensive, get a

09:40 16 eveats but they don't go to the history of 09:43 |16 total picture. Historians are aware of this but

09:40 17 medicine meetings and that type of thing. 09:43 |17 one of the easiest error for non-historians 1o

09:40 18 Q Within your field, the history of medicine, 09:43 | 18 make in trying to do history from my own personal

09:40 19  describe the scieatific method in a geacral sease, 09:43 experience teaching has been failure to be

09:40 20  mot for this casc, but describe the scicatific 09:43 comprehensive.

09:40 21 methodology employed to solve a problem or answer 09:43 Another qualification of doing history is or

09:40 22 a question or tackle an issue. 09:43 22 quality of doing good history of medicine is

09:40 23 A Gladly. I will speak in general because there 09:43 23 avoidance of hindsight. I think, and getting back

09:40 24 will be specifics that are determined by the 09:43 24 to your first question, what does history have to

09:40 25 problem you study. But, as a generalization, the 09:43 25 offer. 1 wasa't trying 10 avoid the general

"Page 14 - Page 17
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09:44 | question, but this is one way in my judgment that 09:47 1 as surprising as that may seem 10 us today because
09:44 2 history does have something to offer. You can 0947 2 we have accepted it. We find many instances where
09:44 3 oaly make decisions and do things based on what 09:47 3 the common judgment advocated ideas that have
09:44 4 you know at the time. No one knows the future. 09:47 4-  subsequently been disbanded so the consensus is |
09:44 5 And one of the tasks of the historian is to bring 09:47 5 not always right. There is a lot of noise. For
09:44 6 to life and explain reality of what things were 09:47 6 every step forward, a step backwards and sideways
09:44 7 like at that particular time, not to apply current 09:47 7 and false paths. There is an untidiness and
09:44 8 standards that may not yet have existed or been 09:47 8 messiness in the evolution of knowledge. It is
09:44 9 created to a previous time. It is unfair to be a 09:47 9 not a straight line of progress from the iénorance
09:44 10 Monday morning quarterback. We all know who won [09:47 10 of the past to the great certainty of the present.
09:44 11 the Super Bowl last year but a lot of us 09:47 11 This type of view is something that historians of
09:44 12 particularly in St. Louis thought it was going to 09:47 12 medicine and science acquire in their training and
09:44 13 be the Rams, that they wouldn't be beaten. 09:47 13 can bring to the public discussion or teaching
09:44 14 1 think what's going on today economically is 09:47 14 discussion of issues in the field.
09:44 15 another example. It is not at all clear whether 09:48 15 Q So thosc are the most important qualitics of a
09:44 16 this is fabulous time to invest long term in the 09:48 16 good medical historian?
09:44 17 stock market or if the market calamities that we 09:48 17 A As we sit here today [ would say. I don't mean )
09:45 18 have experienced the last few months are a prelude 09:48 18 those to be exclusive, but I would certainly --
09:45 19 to even more calamities. Five or 10 or 15 years 09:48 19 Q They arc important?
09:45 20 from now people will know. It would be easy for a 09:48 20 A -- underscore their importance, yes.
09:45 21 non-historian to say gee, Mr. Woods, you should 09:48 21 Q What about the specific methodology that is used
09:45 22 bave put all of your money in this stock or gee, 109:48 22 by a historian, steps onc through 107 What are
09:45 23 Mr. Woods, you should have sold everything. It is 09:48 23 they?
09:45 24 not so clear at the time. I think avoiding 09:48 24 MR. WOODS: Objection.
09:45 25 hindsight. Evaluating events in terms of what was 09:48 25 A I'm not certain it is possible to answer that
Page 19 Page 21
09:45 1 known at the time, not what came to be known 09:48 1 because there is a certain art and craft to doing
09:45 2 later. 1 think that's another important quality 09:48 2 history. There are as many ways to publish a good
09:45 3 of good history. 09:48 3 book as good books get published and different
09:45 4 And then if you are talking about the history 09:48 4 people go about the process in different ways and
0945 5 of medicine or history of scieace specifically in 0948 5 some people jump into the primary literature first
0945 6 distinction to other branches of history, history 09:49 6 and others do a lot of reading in secondary
0945 7 of medicine is one branch of history, there is an 09:49 7 literature. Some people begin writing very early
09:46 8 intellectual component to the history of medicine 09:49 8 on, other people begin writing very late. I think
09:46 9 and history of science. And what historians of 09:49 9 that the general principles that I described
09:46 10 science and medicine learn is that history is 09:49 10 before would apply to everyone. But I don't know
09:46 11 messy. It is messy and it is untidy, and that the 09:49 11 of a protocol step 1 you do this, step 2 you do
09:46 12 evolution of scientific knowledge is not a - 09:49 12 this, step 3. Partof itis problcmdeté’f"mincd
09:46 13 straight line of progress. This would be another 09:49 13 becausc different problems and questions in
09:46 14 distinction in my opinion in view of the trained 09:49 14 history will suggest different types of
09:46 15 historian of medicine versus someone who is not 09:49 15 approaches. But there is a lot of individuality
09:46 16 trained in the field, a scientist or physician who 09:49 16 and variation as well. I think if you were to get
09:46 17 is looking back at the time. 09:49 17 10 great bistorians they all have their own
09:46 18 It is easy to take what we know today and get 09:49 18 idiosyncracies and personal ways of doing things
09:46 19 a sense that it is just a straight line of 09:49 19 that were different from one to another. )
09:46 20 progress. What you find in fact is that it dida't 09:49 20 Q Am I correct to say then that there is no one and
09:46 21 happen that way, that for every two steps forward, 09:49 21 onc only methodology that is commonly accepted
09:46 22 there were steps backward, steps sideways and that 09:50 22 across the ficld of medical history?
09:47 23 there was -- there have been many ideas that 09:50 23 A I'm not certain I would phrase it exactly like
09:47 24 subsequently came to be accepted but then 09:50 24 that. I think that there are certain principles
09:47 25 encountered hostility and resistance at that time, 09:50 25 of the history of medicine that are widely taught
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09:50 1 and implemented in the history of medicine 09:53 | 1 will be very candid, Ms. Moltzen, it really
09:50 2 training programs, a certain educational and 09:53 - 2 created a dilemma to me because I believe that
09:50 3 factal background; so none of the things that a 09:53 3 smoking causes cancer, I always have, still do,
09:50 4 person does in becoming a historian or a scholar 09:53 ; 4 and I believe that cigarette smoking i is a very
09:50 5 in any field is you leam what is there and you 09:53: 5 serious health cffect. But I was also. terribly
09:50 6 get a sense of what is known, the current state of 09:53 , 6 upset to sec the historical record being changed
09:50 7 knowledge is in your own particular research arca 09:53 ; 7 in these cases to support a prefabricated concept
09:50 8 as well as more generally. 09:53 : 8 of public history. In my judgment I have an
09:50 9 There is lots of discussion, much of which 09:54 g 9 advocacy to accuracy in history and to portray the
09:50 10 comes at the semunar level. It is not that you 09:54 1 10 events as objectively as one possibly caa and not
09:50 11 teach a course in methods but you will have a 09:54 ¢ 11 changing the facts. Not suing a doctor for not
09:50 12 seminar on methods, you will critique a paper or 09:54: 12 using Penicillin before Penicillin was discovered,
09:51 13 you will do a draft of a chapter for a 09:54] 13 this sort of thing.
09:51 14 dissertation, your mentor will go over it. So a 09:544 14 So I 'sought counsel. 1 discussed the subject
09:51 15 lot of the type of teaching and discussion is 09:54! 15 with my department chairman, with the Dean of the
09:51 16 informal as well as strictly formal. 09:541 16 medical school, with I believe the Chancellor of
09:51 17 But these issues of what type of evidence is 09:54 1 17 the university, certainly with two or three very
09:51 18 needed for the question at hand. How do you get 09:54; 18 eminent, very senior, very wise members of the
09:51 19 the evidence. How do you use the evidence fairly. 09:54 19 faculty. They were all of the view it was
09:51 20 Have you been representative, have you been 09:54; 20 appropriate for me to be a witness, A, as long as
09:51 21 comprebensive, have you brought about the proper 09:54; 21 I was speaking strictly historically; B, as long
09:51 22 interpretations. Have you put it in a wider 09:54] 22 as [ made clear that T don't belicve that
09:51 23 context. These sorts of principles I think are 09: 555 23 cigarette smoking causes lung cancer, that it is a
09:51 24 general. But in terms of a specific way to doing 09:55' major public health hazard, and so forth. Their
09:51 25 something, a historian to wants to write a new 09: 55& 25 counsel was that an equally important principle
Page 23 !‘g Page 25
09:51 1 biography of Abrabham Lincoln, one could take a lot 09:55 % 1 was not changing the facts of history and it would
09:51 2 of different comparable paths to the same goal and 09:55 { 2 be appropriate for me to give a historical account
09:52 3 that's the distinction I would like to make. 09:55 f 3 how we came to know what we did in the events that
09:52 4 Q Has any court of law ever refused to qualify you 09:55 f 4 culminated with the Surgeon General's report of
09:52 5 as an e¢xpert witness? 09:553 5 1964. So that's bow I got to where I am. Would I
09:52 6 A No. 09:55 ; 6 rather be testifying for the Us government? Of
09:52 7 Q Has any party cver challenged your expert witness  |09: 55 7 course | would. On the other hand, these were the
09:52 8 status? 09: 53\ 8 circumstances I sought counsel from leaders at my
09:52 9 A Not that I'm aware of. 09:55*, :9} university and that's how it came to be.
09:52 10 Q Have you ever smoked? 09:55 10 MS. MOLTZEN: Let's go ofT the record.
09:52 11 A No, | have not. ) 09:55 11 THE VIDEOGRAPHER: Going off the record.
09:52 12 Q Do you believe that smoking causes disease? 12 The time is 9:51 a.m.
09:52 1 A Yes, I do. 09:57 13 (Short recess was taken.)
09:52 ié;l‘t; Q Why do you testify for the tobacco companies? 14 (Deposition Exhibit Nos. 1 through 5
¢ |09:52 § is MR. WOODS: Objection. 09:57 15  were marked for ideatification.)
\{ 09:52 /16 A Number 1, I'm testifying strictly historically, 09:57 16 THE VIDEOGRAPHER: 8ack on the record.
‘g‘ 09:52 ! 17 not present day. But I'm an advocate of accuracy 09:57 17 The time is 9:53 AM. WJ
;\z@ 09:52 ? 18 in history. I'm not changing the historical 09:57 18 Q Dr. Ludmecrer, I'm going to hand you what has
09:52 5’ 19 record to justify any cause, no matter bow 09:57 19 marked as Deposition Exhibit Ludmerer number 1.
L«) 09:52; 20 politically correct it may seem to us today, and 09:57 20 Havc you seen that document before?
v [09:531 21 my involvement with these cases as you perhaps 09:58 21 A These documents get confusing to me. I belicve
; 09:53 %i 22 know began in (l:§~§§:}1d at that time plaintiffs in 09:58 22 this is the document that says I'm to be deposed
“09:53 % 23 other cases bad witnesses who were completely 09:58 23 today?
09:53 \e‘ changing the historical record about this subject 09:58 24 Q Itis.
109:53 bS and that testimony was brought to my attention. I 09:58 25 A Yes, I hdave seen it before.
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09:58 1 Q Ita Notice of Deposition of Joint Defendants’ 1001 1} this as the next exhibit.
09:58 2 Expert Kenncth Ludmerer. 2 (Deposition Exhibit No. 6 was marked for
09:58 3 A Yes, | bave seen that before. 10:01 3 identification.)
09:58 4 Q Thaok you. I'm going to hand you what has beca  {10:01 4 Q The updated cv has been marked as Deposition
09:58 5 marked as Deposition Exhibit Ludmerer 2. It is 10:01 5 Exhibit Ludmerer 6. Can you tel! us the main
09:58 6 catitled Expert Report of Dr. Kenocth M Ludmerer, [10:01 6 changes between that and number 37 -
09:58 7 MD. Can you ideatify that document for the 10:01 7 A Correct. Number 3, Ms. Moltzen, is June, 2001.
09:58 8 record? 1001 8 ltem number 6 is May, 2002. Basically they are
09:58 9 A Yes, | have scen that before. 10:01 9 the same but if you are looking at what the
09:58 /é’(}),} Q Did you write this report? Let's try this. On 10:01 10 significant changes, I won't go through the small
09:58 / 11 Page 7 there is a signaturc. Is that your 10:02 11 things, there are a few more published articles,
09:59! 12 signature? 10:02 12 that type of thing. If you look at the invited
09:59 1 13 A That is my signature. 10:02 13 lectures and visiting professorships which is
09:59/ 14 Q Did you prepare this report? 10:02 14 item --
09:59 ; 15 A I participated in its preparation. I did not 10:02 15 Q Roman Numeral x17
09:595 16 actually draft the report. It was drafted by 10:02 16 A Roman Numeral X1, it is clear from the earlier cv_
O9:59§ 17 individuals at one of the firms based on previous 10:02 17 of June, 2001, that I received a lot of
09:59; 18 testimony, previous conversations, previous 10:02 18 invitations to be a visiting lecturer, named
09:59 19 depositions. It was sent to me for editing so [ 10:02 19 professorship. I can't accept them all. There
09:59 % 20 read it, approved it, it represents my views. [ 10:02 20 are 102 such named lectureships listed on the
09:59¢ 21 did not physically compose it. 10:02 21 June, 2001 version. On the May, 2002 version we
09:592 22 Q When you say one of the firms, who do you mean? |10:02 22 are up to 122. So in the 11 intervening months [
09:59 23 A Well, [ presume it was the Shook, Hardy, Bacon 10:02 23 delivered an additional 20 named lectureships or
09:59 3 24 firm. 10:02 24 named visiting professorship in an educational
09:59}'} 25 Q Law firm? 10:02 25 institution 20 times.
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09:59 1 A Law firm. I would presume that, but [ have been 10:02 1 A second change is that, it is minor but it
09:59 2 involved with a handful of cases as you know and 10:03 2 is something I'm proud of, on the June, 2001
09:59 3 quite frankly I don't know who initially prepared 1003 3 version I list seven professional journals, either
09:59 4 it and how it has been edited over time. The 1003 4 historical journals or medical journals in which 1
10:00 S expert statements for the handful of cases I have 10:03 5 served on the editorial board. In January of this
10.00 6 been involved with have been very similar and they 1003 6 year I was invited to serve on the editorial board
10:00 7 go back a long way. So I would be guessing to say 10:03 7 of Isis. It is a small change. It is eight
1000 8 that it was done at the Shook, Hardy, Bacon firm. 10:03 8 journals rather than seven. On the other band,
1000 9 1t could have been another firm that represents 10:03 9 Isis is a very important scholarly journal in the
10:00 10 the defense. ' 10:03 10 field of the history of science. It is the
10:00 11 Q Do you know who you worked with in editing the [10:03 11 official journal of the History of Science Society
10:00 12 drafts of the report? 10:03 12 50 I'm proud to be on that board. So a small but
10:00 13 A From that point it would be David Woods and Chris 10:03 13 it is present on the new version, it was not
10:00 14 Walker who are bere today. 10:03 14 present on the old version.
10:00 15 Q I'm going to hand you what bas been marked as 10:04 15 And then lastly I would bring to your
10:00 16 Deposition Exhibit Wm 3. Can you identify {10:04 16 attention that in the spring of this year, 2002, I
10:00 l:I\"\,\ P;that for the record?’ 10:04 17 was elected to the American Academy of Arts and
10:00 18 A-Deposition 3 is a copy of my curriculum vitae. 10:04 18 Sciences and that is indicated on the May, 2002
10:00 19 Q i&s}thjﬁs, is Exhibit 3 an accurate and current 10:04 19 version by definition. It is not in the earlier
10:00 . 20 vc?siéxf of your cv? 10:04 20 version because I wasa't a member of the academy
1001 21 A Itis accurate but it is not current. I recently 1004 21 at that time.
10:01 22 updated it, I think Mr. Woqds provided you a new 10:04 22 Q Which Roman Numecral is it under?
10:01 23 version of it. If it would hcl}i}igould mention 10:04 23 A Ilisted it in two places, it is listed
10:01 24 to you the main changes. \x‘*’\\ 10:04 24 professional society because it is a professional
10:01 25 Q That would be helpful. I think we Wl fiist mark {10:04 25 society. But as you are awarg, il is an extremely
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1004 1 organization, one that [ feel very honored to be 10:08 1 Q Going back to your cv which was Exhibit -- it was
10:04 2 part of. [ also listed it under awards and honors 10:08 2 3 and 6, wasn‘t it? Is the education on that
j1o:0s5 3 where you frequently see it listed in professional 1008 3 current and accurate?
10:05 4 so I put it under the awards and honors category. 10:08 4 A Yes, itis. There is nothing that is inaccurate
10:05 5 Those are the main changes. I'm sure I could take 10:08 5 in the earlier cv. tt is just —
1005 6 out a microscope and additional paper and 10:08 6 Q Incomplete?
10:05 7 additional community service board and so forth 10:08 7 A Orincomplete or inaccurate, it is just in the
1005 8 but those are the chief changes from the earlier 1008 8 intervening year of some notable things happened.
10:05 9 version to the present version. 1008 9 Without taking your time to go into every new
10:05 10 Q I'm going to hand you what has been marked as 10:08 10 article and every new committee and every new that
10:05 11 Deposition Exhibit Ludmerer 4 and it is entitled 10:08 11 I just highlighted what I considered to be the
10:05 12 Joint Defendants' Expert Disclosure for Keaneth M. 1008 12 most important events of the last 11 months.
10:05 13 Ludmerer. This was the cover document that was 10:09 13 Everything in the earlier Cv is accurate.
10:05 14 seat to the United States along with your 10:09 14 Q As far as during your years of education, did you
10:05 15 disclosure. 10:09 15 do any rescarch projects yourself?
10:05 16 The reason I'm doing this is because in the 10:09 16 A Yes, 1did.
10:05 17 second paragraph it says, "Accompanying this 10:09 17 Q Can you describe them?
10:05 18 expert disclosure and report are the data, 10:09 18 A Are you talkking college education, medical
10:05 19 exhibits, and/or information that Dr. Ludmerer 10:09 19 education?
10:06 20 considered in forming the opinions expressed in 10:09 20 Q Let's start with medical education.
10:06 21 his report; a curriculum vitac; publications 10:09 21 A Iinterrupted formal medical school to do a
10:06 22 authored by Dr. Ludmerer within the last 10 years; 10:09 22 project in the history of medicine.
10:06 23 and transcripts of trial and deposition testimony 10:09 23 Q Where was that?
10:06 24 within the last four years.® And we are going to 10:09 24 A This was at John Hopkins, Baltimore, Maryland.
10:06 25 be take talking about some of those so I wanted 10:09 25 Q What did the project consist of?
: Page 31 Page 33
10:06 1 that on the record. Instead of bringing all of 10:09 1 A I'wrote my first book at that time, Genetics in
10:06 2 the trial and deposition transcripts over the last 10:09 2 American Society. And actually I think it might
1006 3 four ycars with me, I made up a list, it has been 10:09 3 be more accurate to say that my research
10:06 4 marked as Deposition Exhibit 5. I am doing this 10:10 4 involvement goes back to my college days, my
10:06 S because I don't want — this is not a memory game. [10:10 5 college undergraduate days which were at Harvard
10:06 6 We don't have to sit herc and you try to remember {10:10 6 University, and I concentrated in the program
10:07 7 when and where. 10:10 7 called history and science, and the name is and
10:07 8 A Iappreciate that, thank you. 10:10 8 science, not of science. And that was a very
10:07 9 Q If this is incorrect, that's fine. It is just as 10:10 9 popular ficld of concentration for pre-medical
10:07 10 a tool we can use. From the docameats that your [10:10 10 students. You got as much science as if you had
410:07 11 attorncys sent mc, these were the cases over the 10:10 11 majored in conventional science so you didn't feel
10:07 12 last four years that you had cither becn deposed 10:10 12 like you were depriving yourself. You could take
10:07 13 in or had testified at trial. As you look over 10:10 13 as much science as if you had chosen to major in
10:07 14 that list, arc there any crrors there or are there 10:10 14 biology or chemistry, but there was much more
10:07 15 any additions? 10:10 15 emphasis on the liberal arts and history in
10:07 A We have a camera going, a videotape going so [ 10:10 16 general on the history of science in particular;
10:07 will try not to be too silent. We have one, two, 10:10 17 and the department was administered by the history
10:07 threg, four, five, six, seven, eight, nine, 10, 10 10:10 18 of science faculty at Harvard and our senior )
10:07 eveats, four trials, six depositions. That looks 10:10 19 thesis were in the history of science.
10:07 about right. It is pretty close. 10:10 20 So as a college undergraduate I essentially
10:07 ‘ 21 Q As we sit herc you can't think of any additional 10:11 21 had a double major, history being one of them. I
10:07 22 cases that you were deposed in over the last four  |10:11 22 wrote my senior thesis on the history of the
10:08 23 years that come to mind right now? 10:11 23 American eugenics movement and really made that a -
10:08 24 A Not that immediately come to mind. This locks 10:11 24 major project. That was a big acf?vity for me at
10:08 25 right. ' 10:11 25 that time. [ received the departmental prize for -
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10:11 1 best thesis. It was really closer to a master's 10:14 1 that are much more common in medicine than they
10:11 2 thesis than to a college undergraduate thesis. 10:14 2 are in the arts and sciences. But essentially
10:11 3 I went to medical school at John Hopkins 10:14 3 what happened was that I did my first book, I did
10:11 4 because that's where I had dreamed to go to 10:14 4 my work 1n the history of medicine at John Hopkins
10:11 5 medical school. I was lucky enough to get in, and 10:14 5 that [ described to you. I returned to medical
10:11 6 really thought that would be the end of my work in 10:14 6 school proper and received my MD degree from
10:11 7 the history. But by sheer coincidence Hopkins is 10:14 7 Hopkins. I went to Barnes Hospital, which is the
10:11 8  one of the minority medical schools that has a 10:15 8 teaching hospital of the Washington University
10:11 9 history of medicine program in the school. There 10:15 9 School of Medicine in St. Louis, and did three
10:11 10 is a department the history of medicine, and we 10:15 10 years of an internal medicine residency, qualified
10:11 11 had required courses in the history of medicine in 10:15 11 for the boards in internal medicine, took the
10:12 {2 both the first and second years of medical school. 10:15 12 boards, passed them my first atteanpt, and then
10:12 13 I went to all of the lectures, my two traditional 10:15 13 funded by the Department of Medicine weat back to
i0:12 14 courses. I got to know the faculty well. And bow 10:15 14 Harvard for two years as a post-doctoral studeat
10:12 15 many medical students bave a genuine interest in 10:15 15 in the history of medicine. We are kind of making
10:12 16 medical history? Not that many, so it wasn't bard 10:15 16 up terms because it was uniquely created by my
10:12 17 to get the know the faculty well. But that 10:15 17 department chairman to belp promote my own
10:12 18 contact, that exposure gave me the idea of tuming 10:15 18 academic endeavors. I remained very close to
10:12 19 my college thesis into a book. So the presence of 10:15 19 people at Harvard.
10:12 20 the department of the history of medicine 10:15 20 My first book had grown from my experiences
10:12 21 facilitated that. 10:15 21 as a Harvard undergraduate. I thought to myself
10:12 22 1 took a leave of absence from medical school 10:15 22 you kunow if [ can be at Harvard and get an idea
10:12 23 per se, [ was a graduate student in the history of 10:15 23 for one book, maybe if { went back for a couple of
10:12 24 medicine at John Hopkins. [ attended the seminars 10:15 24 years [ can get an idea for a second book. So |
10:12 25 they asked me to do and did the other things that 10:15 25 was a full-time student in the history of science.
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10:12 1 graduate students do but essentially I tumed my 10:16 1 I wasn't taking things for credit. I already had
i0:12 2 college thesis into a book. That's the first book 10:16 2 my degrees. But I was auditing courses, talking
10:12 3 listed in my CVv. 1t is eatitled Genetics in 10:16 3 with people, which was is a large part of the
10:13 4 American Society. It was an outgrowth of my 10:16 4 experience, thinking, reading, reflecting, and
10:13 5 college undergraduate thesis that I have the 10:16 5 that is when 1 became interested in the history of
10:13 6 opportunity to pursue as a graduate student in the 10:16 6 medical education as a subject and that began my
10:13 7 medical history at John Hopkins and that became my 1o:16 7 — my second book began during that two years as a
10:13 8 first book. 10:16 8 post doctoral fellow at Harvard in the history of
10:13 9 Q Did any of that rescarch work and the eventual 10:16 9 science.
10:13 10 book that came out of it, is there anything in it 10:16 10 Q It also says that, I take it during that time you
10:13 11 is that is related to smoking and hcalth? 10:16 11 were an instructor of mediqgnc at Washington
10:13 12 A Not directly. ‘ 10:16 12 University. What kind of courses did you tcach?
10:13 13 Q This covers a couple of sections of your cv. & 10:16 13 A Well, we were - let me backtrack. My department
10:13 14 want to talk about employment and cxperience and [10:16 14 cbairman at Washington University, Dr. David
10:13 15 flesh out the cv a little bit. Rescarch 10:16 15 Kipnis, gave me the opportunity to pursue a unique
10:13 16 Associate, Department of the History of Science at {10:17 16 career, 10 be an academic internist with a
10:14 17 Harvard University. What were your dutics, what |10:17 17 significant academic participation at a first tier
10:14 18 did you do at that point in time? 10:17 18 level in the history of medicine. No one had done
10:14 19 - A Idid work in the history of medicine full-time. 10:17 19 that before, combining the two in that fashion. -
10:14 20 This cv probably reads a bit differently from a 10:17 20 And he used conventional medical instruments,
10:14 21 conventional cv from a full-time Ph.D historian 10:17 2t educational instruments 1o belp me achieve those
10:14 22 because I have combined the history of medicine 10:17 22 goals.
10:14 23 with work in clinical medicine. I had done a 10:17 23 What we have in internal medicioe are what
10:14 24 residency, a medical residency in medicine we have 10:17 24 are commonly — all of medicine what are commonly
10:14 25 post-doctoral fellowships and training-vehicles 10:17 25 called post-doctoral fellowships so say you finish
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10:17 1 a residency in internal medicine and you want to 10:20 | night and what thosc issues involved and that type
10:17 2 become an academic cardiologist. So you do a 10220 2 of thing. '
10:17 3 cardiology fellowship for a few years and that 10:20 3 Q From '79 1o '86, according to your CV, arc you
10:17 4 means you spend a portion of your time in clinical 10:20 4 both and assistant professor of medicine at the
10:17 s cardiology. But if you bave academic goals, most 10:20 5 School of Mcdicine at Washington University, and
10:17 6 of your time is in research. So we created a 10:20 6 an assistant professor of history, Faculty of Arts
10:17 7 seif-designed fellowship in general internal 10:20 7 and Sciences at Washington University. How did
10:17 8 medicine in which I combined work in general 10:20 8 your duties change in those years from the prior
10:17 9 internal medicine with what [ did for most of the 10:20 9 years?
10:18 10 time which was research and study in the history 10:20 10 A There was an intervening year that we might
10:18 I of medicine. It gets complicated, and | 10:20 11 mention. It is a year that I'm proud of so |
10:18 12 apologize. 10:20 12 mention it. But I was chief resident in internal
10:13 13 Q That's all right_ 10:20 13 medicine for the Washington University system.
10:13 14 A I'went back to Harvard for two academic years and 10:20 14 That was an entirely clinical year. It was not an
10:18 15 did work full-time in the history of medicine and 15 historical year. We had two chicf resideats who
10:18 16 history of science and discovered medical 10:20 16 essentially ran the clinical service and the
10:18 17 education. The summers [ came back to St. Louis 10:21 17 teaching service in internal medicine. And if you
10:18 18 to meet my clinical obligations for the fellowship 10:21 18 will permit to say so, it is a great distinction
10:18 19 and I attended on the medical service of the 10:21 19 to be chosen to be the chief resident and had
10:18 20 Veteran's Hospital. 10:21 20 always been a dream of mine. I was very product
10:18 21 Q What did that entail? 10:21 21 of that. That was '78, '79.
10:18 22 A That entails being responsible for a resident, an 10:21 22 Q Does that include more administrative work than
10:18 23 intern and a tcam of studeats, supervising them in 10:21 23 being the instructor of medicine?
10:18 24 their care of patients and teaching them as you 10:21 24 A There is a bit more administrative work. Now the
10:18 25 £0. 10:21 25 Job has changed, by the way, because [ was chief
) Page 39 Page 41
10:18 1 Q So berc when it says iastructor of medicine, you 10:21 1 resident in '78, '79. But a chief resident has
10:18 2 did not actually teach students in a classroom? 10:21 2 different duties today and bas more administrative
10:i8 3 A That is not eatirely correct. Most teaching in 10:21 3 duties today than at that relatively simple time
10:19 4 all clinical departments is bedside and small 10:21 4 not that long ago. Yes, there are more
10:19 5 group teaching. That is the type of teaching that 10:21 5 administrative duties because you are making up
10:19 6 I engaged in and that is the type of teaching that 10:21 6 the schedule and that sort of thing. The single
10:19 7 everyone engages in and most of the teaching that 10:21 7 bardest administrative duty was actually that
10:19 8 1 did then and that I do now is of that sort. In 10:21 8 because we had about 85 to 90 house officers. I'm
10:19 9 addition to that, I'm talking clinical, I'm 10:21 9 defining the bouse officers as the interns, the
10:19 10 talking internal medicine, and clinical 10:21 10 first year residents and the second year
10:19 11 departments, the same would be true of pediatrics 10:22 11 residents. So we had to make up their schedule
10:19 12 or surgery. There are conferences, there are 10:22 12 for the year. We also note that we had certain
10:19 13 rounds, and occasionally faculty members will give 10:22 13 services to cover. We had four floors in private
10:19 14 a talk on this subject or that subject or present 10:22 14 service, we had three floors in what we then
10:19 15 a grand rounds and I have done some of that also. 10:22 15 called ward medicine, we bad a Veteran's Hospital
10:19 16 But unlike the arts and science campus where 10:22 16 we had to staff, we had the city hospital, now
10:19 17 a professor of history including myself will have 10022 17 closed, but we had a municipal hospital, we bad to
10:19 18 a course on the history of medicine, as an 10:22 18 staff that, we bad emergency room, we that
10:19 19 instructor in intemal medicine I don't offer 10:22 19 coronary care room, we that electives. We bad to
10:19 20 course in internal medicine, I assume 10:22 20 keep them all staffed.
10:19 21 responsibility for the care of a group of patients 10:22 21 It was our job o arrange each house
10:19 22 and the students and house staff who are involved 10:22 22 officer's schedule on this month you are on ward
10:20 23 with their care and it is a small group, informal, 10:22 23 medicine, the next month you are in emergency
10:20 24 teach as you go, this moming's discussion is 10:22 24 room, two months of private medicine. We had to
10:20 25 going to be determined by who was admitted last 10:22 25 make up the call schedule. Not only are you on
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1022 1 ward medicine, but you are admitting every third 10:36 1 Because [ was fully trained both in internal
1022 2 night or every fourth night, this is when you are 10:36 2 medicine and in the history of medicine, 1
1022 3 on, this is when you are off, this is who you are 10:36 3 qualified for an academic appointment in both
10:23 4 working with. So there was a significant amount 10:36 4 departments. I was actually the first person that
1023 5 of administrative work to create such a schedule. 10:36 5 I'm aware of in the university who received a full
1023 6 It sounds simple but when you have close to 1036 6 academic appointment in two departments, in two
1023 7 90 people and before computers and all the 10:36 7 different parts of the university. So I became an
10:23 8 services, you try to take into account people's 1036 8 assistant professor of history in the Faculty of
1023 9 wishes and preferences. My best friend is being 10:36 9 Arts and Sciences and assistant professor of
1023 10 married in February, can my vacation come in 10:36 10 medicine in the School of Medicine. 1 was on the
10:23 {1 February, this sort of thing so I can attend. To 10:36 11 tenure track. But essentially the earlier part of
10:23 12 tell you the truth, it was a ton of work to do 10:36 12 the v deals with education and training, earlier
10:23 13 then. Fortunately it was done before the year 10:36 13 research experience and so forth. Now I'm a
10:23 14 began. The year was like July 1 to June 30 and my 10:36 14 faculty member, assistant professor.
10:23 15 co-chicf resident and I worked on the schedule 10:36 15 Q What did that cntail?
10:23 16 like April and May. So by the time the year began 10:36 16 A Itentailed clinical work, tmching and research.
10:23 17 it was pretty smooth going. The bard 10:37 17 And the history of medicine side it togetber
10:23 18 admunistrative job bad been done. Putting 10:37 18 because the great gift that the department of
10:23 19 togetber that schedule was a bear. 1037 19 medicine gave to me was in allowing the work that
10:23 20 Then there are minor administrative things 10:37 20 1 did in the history of medicine to count as my
10:23 21 that come up all along. If there is a problem in 10:37 21 scholarship in the department of medicine. Idid
10:23 22 the clinical service. One of the honors of being 10:37 22 not have to moonlight as a historian and do
10:23 23 chief resident is that you are the one who is 10:37 23 laboratory work during the day or clinical studies
10:23 24 called and you resolve this issue, you put out 10:37 24 during the day or drug trials during the day. I
10:23 25 that fire. So there is more administrative work 10:37 25 had to be productive in a scholarly fashion as ail
Page 43 Page 45

10:23 1 than | had subsequently when I was actually a full 10:37 1 members of the academic track were expected to be.
10:24 2 faculty member. Idida't have to worry about some 10:37 2 As a publisher perish, if you doan't get tenure,
10:24 3 of the things they year when I was chief resident. 10:37 3 you are booted out type of thing.
10:24 4 MS. MOLTZEN: Off the record. 10:37 4 But their gift to me was allowing my
10:24 5 THE VIDEOGRAPHER: Going off the record 10:37 5 scholarship in the history of medicine to count.
10:24 6 for a tape change. The time is 10:19 amM. 10:37 6 So I met my clinical obligations as an attending

7 (Short recess was taken.) 1037 7 physician, attending on the internal medicine

8 (Deposition Exhibit Nos. 7 through 12 10:37 8 service, at that time I would estimate five months
1035 9 were marked for identification.) 10:38 9 a year. That was similar to the attending I bad
10:35 10 THE VIDEOGRAPHER: We are back on the 10:38 10 doue as a fellow. 1had a resident and intem and
10:35 11 “zcord. The time is 10:30 am. 10:38 11 couple of students and be responsible for that
10:35 12 Q Dr. Ludmerer, from 1979 to 1986, you were 1038 12 group of patients. The teaching would be small
10:35 13 assistant professor of medicine at the School of 1038 13 group tutorial individualized based on the cases.
10:35 14 Medicinc and assistant professor of history at the {10:38 14 Every once in awhile you get asked to give a
10:35 15 Faculty of Arts and Sciences both at Washington |10:38 15 lecture or to take rounds or to do teaching with a
10:35 16 University. How did your dutics change with thosc|10:38 16 larger group of people.
10:35 17 two new positions? 10:38 17 So from the departmeant of medicine side I
10:35 18 A [don't understand the question. How did I do the 10:38 18 lumped the clinical and the teaching together
10:35 19 change? 10:38 19 because they go hand in band. In the history side
10:35 20 Q How werc those jobs differcnt than what you bad  110:38 20 I began offering a similar course in the history
10:35 21 been doing previously which was it looks to me 10:38 21 of the American medical profession which I
1035 22 like chief resident and iastructor of medicine? 10:38 22 continue to do today. I would have occasional
10:35 23 A As chicf resident, one is given the faculty title 10:38 23 students, usually undergraduates, sometimes
10:36 24 instructor. Essentially what happened in 1979 was 10:38 24 graduates, who would do research clectives with
10:36 25 I finished my training and joined the faculty. 10:38 - 25 me, tutorials, thescs, dissertations, that type of 2
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10:39 1 thing, and the majority of my time was in research 10:41 1 divided between Barnes Hospital, our main

1039 2 and the research was the history of medicine. And 1041 2 university teaching hospital, and the John Cochran
10:39 3 it was during that time that [ wrote my second 10:42 3 Veteran's Hospital which is two or three miles

10:39 4 book, Learning to Heal, on the creation of how the 1042 4 from the university, it is an acute care Veteran's

10:39 5 system of medical education in the United States, 10:42 5 Hospital. We have a service there, all of our

1039 6 where medical schools came from, where the 10:42 6 medical students and all of our Washington

10:39 7 teaching bospitals came from, how our system of 1042 7 University internal medicine house staff rotate

10:39 8 educating physicians grew. 10:42 8 through the Veteran's Hospital, and accordingly we
10:39 9 Q Then in 1986 you become associate professor both  (10:42 9 need some of our faculty to do attending rotations
10:39 10 at the School of Medicine and on the Faculty of 10:42 10 there. 1did some of my attending rotations at

10:39 11 Arts and Sciences. Did your work change at all 10:42 11 the Veteran's Hospital and some back at Barnes,

10:39 12 with that promotion? 10:42 12 the mother hospital.

10:39 13 A Not in any substantive way. I was promoted, I 10:42 13 Q Then in 1992 you became a full professor of

10:39 14 received tenure, so you are higher up in the 10:42 14 medicing at the School of Medicine and a professor
10:39 15 academic ladder. But essentially my duties were 10:42 15 of history on thc faculty of arts and scicnces?

10:39 16 the same. As one becomes more senior on the 10:42 16 A That's correct.

10:40 17 faculty, at least at my school sometimes it is 10:42 17 Q Docs that coatinuc up. to the present?

10:40 18 more committee work, often on an ad hoc basis. 1 10:42 18 A That is correct. I was promoted to full professor

10:40 19 have always bad a very close relationship and 10:42 19 both in internal medicine and in history on the

10:40 20 continue to do so with the chairs of both history 10:42 20 basis of my scholarship in the history of

10:40 21 and internal medicine as well as with the Dean of 10:42 21 medicine. As I mentioned to you before, the gift

10:40 22 arts and science and the medical school as well as 10:42 22 that the department of medicine gave me was

10:40 23 with the Chancellor of the university. Frequently 10:43 23 allowing scholarship in the history of medicine to

10:40 24 each of those individuals would call me with 10:43 24 count for the department, as long as it pertained

10:40 25 special projects or I could appreciate your advice 10:43 25 to medicine, and they accepted that. That was
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10:40 1 or input on this or that. As [ was tenured in 10:43 1 novel. Other people are doing that today with

10:40 2 associate professor there was a bit more of that 10:43 2 positions based on mine. To my knowledge my

10:40 3 than there had been. 10:43 3 appointment was the first that allowed me to do

10:40 4 But the main change is that on the basis of 10:43 4 that clinical department to be a doctor and have

10:40 S the book that I mentioned, Learning to Heal, I was 5 an historical scholarship count as my scholarship

10:40 6 promoted, I got tenure, 1 knew I woulda't have to 10:43 6 instead of having to go through genetics and be a

10:40 7 leave St. Louis, and could relax in that sense. 10:43 7 doctor. So I was promoted to full professor in

10:40 8 There was really no substantive change in my 1043 8 both departments on the basis of progress

10:40 9 duties. The teaching clinical work and research 10:43 9 accomplished to that point on what became my third
10:41 10 and scholarship and history of medicioe continued 10:43 10 book and my most recent book called Time to Heal.
10:41 11 onward as it had before. . i 10:43 11 That was published about two and*a balf years ago.
10:41 12 Q Were you still doing the same amount of clinical 10:43 12 It hadn't come out yet but I was getting grant

10:41 13  work? You bad testified approximaely five months 10:43 13 support for the book. I could demonstrate

10:41 14 a year. 10:43 14 progress was occurring, people were excited about
10:41 15 A At that time we were doing — at that time [ was 10:43 15 it, and I was promoted to full professor in both

10:41 16 on one service or the other approximately five 10:44 16 departments, and as with my promotion from

10:41 17 months a year. That didn't mean that it took all 10:44 17 assistant 1o associate professor, it was largely a

10:41 18 day every day to be on the service. It usually 10:44 18 change of stature. Itis a greater hogor to be a

10:41 19 took the morning. Attending regulations at that 10:44 19 full professor than an associate professor. It

10:41 20 time were not as stringent as they are now in 10:44 20 was even easier to have the ear of the Dean or the

10:41 21 terms of recordkeeping and documentation. So it 10:44 21 Chancellor or the department chair in the history

10:41 22 didn't mean that [ was all day long occupied. But 10:44 22 of medicine or that sort of thing. There were not

10:41 23 I was respousible for a service approximatety, in 10:44 23 any substantive changes in my work.

10:41 24 most — it would vary from year to year. Buton 10:44 24 Q That was going to be my next vqmtion_ Were you
10:41 25 the average about five months a year. That was 10:44 25 still doing about five months per year of clinical -

Page 46 - Page 49

JOHN M. BOWEN & ASSOCIATES - 816-421-2876




UNITED STATES OF AMERICA -vs- Multi-Page™ KENNETH LUDMERER
PHILIP MORRIS, INC, et al. AUGUST 8, 2002
Page 50 Page 52

10:44 1 work? Arc you still doing? 10:47 1 second this year in NtH grants. It was an unusual
10:44 2 A Actually now it is about four. Somewhere in the 10:47 2 appointment.

10:44 3 carly or mid nineties when all of the hospital 10:47 3 My chair and 1 felt that if [ had an

10:44 4 mergers are occurring and all of the consolidation 10:48 4 outpatient practice, what if 1 needed to go to

10:44 5 of the bealth care system was occurring in 10:48 5 Washington to do research, bow could I be

i0:44 6 response to the possibility that the Clinton 10:48 6 responsible for Mrs. Smith if she had a headache
1045 7 administration might pass legislation, somewhere 10:48 7 or needed to call. There were just logistical

10:45 8 around that time Bames Hospital merged with 10:48 8 problems that suggested that it would be wiser

1045 9 Jewish Hospital, which is an ancillary Washington 1048 9 that I do all of my clinical work on the inpatient
10:45 10 University teaching hospital, they are across the 10:48 10 service. I think that for me at the time was the

10:45 11 street from each other, and then the house staff 10:48 11 right decision and that’s what we did and that's

10:45 12 merged, the Jewish Hospital used 10 have its own 10:48 12 what we have continued to do through the present. -
1045 13 house staff and we would have our house staff. 10:48 13 Now today we have the division of general internal
10:45 14 Now we have one house staff. The service became 10:48 14 medicine which we didn’t bave at that time. [ was
10:45 15 larger, more complex, more to cover, and we 10:48 15 appointed to the office of the chairman. [ still

10:45 16 switched from -- and also with that we wanted to 10:48 16 am in the office of the chairman. If I were .
1045 17 give our students more ambulatory instruction 10:48 17 Joining the faculty today I would probably be in
10:45 18 rather than pure inpatieat instruction. To do all 10:48 18 the division of general internal medicine. It is

10:45 19 of the, with the merger and the desire to increase 10:48 19 likely today I would have an outpatient practice
10:45 20 ambulatory instruction, from the time I had 10:48 20 in addition to inpatient attending, but this is

10:46 21 arrived at Washington University in the mid 10:48 21 today, that was then, and that's how things came
10:46 22 seventies as an intern through the mid nineties, 10:48 22 about.

10:46 23 the clinical rotations were six weeks in duration 10:48 23 Q Have you cver had a professional license denied?
10:46 24 and [ would bave typically four rotations. With 10:48 24 A No, I have not.

10:46 25 these mergers that [ have been describing, the 10:48 25 Q Have you ever had a professional license
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10:46 1 clinical rotations were shortened to four wecks. 10:49 1 suspended, revoked or limited?

1046 2 So and then I had four rotations as before but now 10:49 2 A No.

10:46 3 we are talking four week rotations rather than six 10:49 3 Q Have you cver had any disciplinary action taken
10:46 4 rotations. So on average my time in the clinical 10:49 4 against you?

1046 5 service changed from about five months to four 10:49 5 A No.

1046 6 months. 10:49 6 Q Ibelicve your cV says that you published threc
10:46 7 Q Sincec 1979 have you maiatained an officc for the [10:49 7 books, not your CV, your expest report; Exhibit 2
10:46 8 private practice of medicine? 10:49 8 at Page 1 says you published threc books, more
10:46 9 A Ido not have an outpaticnt practice. ['m part of 10:49 9 than 30 original articles concerning the history
10:46 10 the Washington University faculty practice plan 10:49 10 of medicine, and numecrous book reviews. Were the
10:47 11 which means that when [ see patieqts they are 10:49 11 . articles and book revicws peer revicwed?

10:47 12 considered my private patients, and billing is 10:45 12 The articles were peer reviewed. To my knowledge
10:47 13 done by the Washington University business 10:49 13 the book reviews were not, would not be common for
10:47 14 department and I'm the physician of record and 10:49 14 a book review to be peer reviewed. It is common
10:47 15 responsible physician. 10:49 15 practice in the history of medicine for articles

10:47 16 For various reasons my clinical work from the 10:49 16 to be peer reviewed and most, if not all, of those
10:47 17 beginning through the present has eatirely been on 10:50 17 articles were pecr reviewed. For book review

10:47 18 the inpatient service. I have not bad an 10:50 18 generally cither depending on the journal, if it

10:47 19 outpatient practice following individuals as 10:50 19 is a small journal, the editor will contact you.

10:47 20 ambulatory patients. If I were coming along today 10:50 20 If it is a large journal they will have a book

10:47 21 it is very possible that I might have. But at the 10:50 21 reviewer specializing in book reviews. But in

10:47 22 time we did not have the division of general 10:50 22 general a scholar is contacted by the journal. We
10:47 23 internal medicine. I was only a general internist 10:50 23 have this book, would you be interested, we would
10:47 24 on the full-time faculty of an intensely 10:50 24 appreciate a review from you, are you interested
10:47 25 rescarch-oriented medical school which [ think is 10:50 25 and able, that type of thing.. And if ['m able to,
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1050 1 I try to accommodate, But those are not peer 10:53 1 in and indeed that became my first book.

10:50 2 reviewed in the same sense that books or articles 10:53 2 Getting back to your earlier question bow do
10:50 3 are peer reviewed, sent out to referees. It would 10:53 3 people write books. There are lots of ways to do
10:50 4 Jjust take too much time and effort. 10:53 4 books. In the three books that I bave done, they
10:50 5 Q Did you cver submit an article or a book review 10:53 5 have grown out of articles. I didn't just one day
10:50 6 for publication that was not accepted by a 10:53 6 decide I'm going to write a book on the history of
10:50 7 journal? 10:54 7 eugenics. [ got interested in the subject, [

10:50 8 A I bave never submitted a book review that was not 10:54 8 started writing articles on this aspect of it,

10:50 9 accepted. I recall one or two articles carly in 10:54 9 that aspect of it, term papers, this and that, the
10:51 10 my career during my graduate student and history 10:54 10 knowledée of the field and the interest in the
10:51 11 days that was submitted and not accepted. 10:54 11 subject grew, and ultimately I could see a book,
10:51 12 Q Do you remember the topics? 10:54 12 and the book grew in that fashion. But the first
10:51 13 A Yes, I do. 10:54 13 article [ wrote was entitled Madison Grant,

10:51 14 Q What were they? ‘ 10:54 14 Portrait of a Racist. And it was a study of one
10:51 15 A Oude topic dealt with 2 man named Jobn Shaw 10:54 IS of the racists in the early American eugenics
10:51 16 Billings who is an eminent figure in 19th and 10:54 16 movement. It was a damm good college

10:51 17 carly 20th century history of medicine, - 10:54 17 undergraduate paper.

10:51 18 extraordinarily broad individual in each of his 10:54 18 I was spending the summer living with some
10:51 19 contributions. He was a statistician, a public 10:54 19 graduate students in the history of science at
10:51 20 bealth officer, he was a demographer, be was 10:54 20 Harvard. They were excited about the paper,

10:51 21 involved with the Us census of 1880 and 1890. He 10:54 21 thought I should submit it for publication. My
10:51 22 was the creator of Index Medicus. He founded the 10:54 22 advisor in the history and science program thought
10:52 23 National Library of Medicine. Later be became the 10:54 23 it was a very good paper, submit it for

10:52 24 first director of the New York Public Library, was 10:54 24 publication. I said okay. And [ may be 19 years
10:52 25 a quote unquote scientific influential whose views 10:54 25 old at this time, I never published a paper
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10:52 1 were widely sought and consulted, to leading 1054 1 before, there is that excitement of seeing your
10:52 2 public and private individuals of the time. 10:55 2 name in print. I didn't need a lot of
10:52 3 He was also a pioneer in the new medical 10:55 3 encouragement to send this paper off.
10:52 4 education, leamning by doing and the importance of 10:55 4 So I said where should 1 send it? They said
10:52 5 baving full-time faculty and converting students 10:55 5 send it to the Proceedings of the American
10:52 6 from passive observers who would listen to 10:55 6 Philosophical Society. In retrospect that was
10:52 7 lectures to active learners who bad clinical 10:55 7 kind of an odd place to send it because they
10:52 8 clerkships and learn by doing and become active in " 11055 8 usually don't accept papers that are submitted in
1052 9 the process. So the first paper I ever wrote or 10:55 9 that fashion, but I didn't know anything better.
10:52 10 one of the first papers I ever wrote was on John 10:55 10 And fortunately they rejected it. And I remember
10:52 11 Shaw Billings. 1 submitted it to a journal and it 10:55 11 * my advisor at Harvard asking me did you sec any
10:52 12 was too unwicldy and they rejected it. 10:55 12 referee notes? | said no, there weren't any. And
10:52 13 Q Do any of your publications, the articles or the - |10:55 13- be said that's really odd, usually whether they
10:52 14 books, deal directly with tobacco and health? 10:55 14 accept an article or not, particularly if they
10:53 15 A Can I tell you about my other article that was 10:55 15 don't accept an article, there are referee
10:53 16 rejected? 10:55 16 comments and explanations and so forth. That's
10:53 17 Q Of course you can. 10:35 17 unusual. Ididn't know any better. 1 had never
10:53 18 A Isay this because someone stole and plagiarized 10:55 18 submitted an article before. I didn't think
10:53 19 it. 10:55 19 anything of it. But it was that paper that led me
10:53 20 Q Go ahead. 10:55 20 to my college thesis. As I indicated before as my
10:53 21 A The first article I ever wrote was the summer 10:56 21 college thesis that led me to the book in medical
10:53 22 between my sophomore and junior year in the 10:56 22 school.
10:53 23 history of science program at Harvard that 1 10:56 23 Flash forward four years. I'm now in the
10:53 24 mentioned to you before. I discovered that the 10:56 24 middle of my career at John Hopkins, I've
10:53 25 histtry of eugenics as a subject I was interested 10:56 25 completed the first two years of medical school,
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10:56 | now I'm a graduate student in the history of 10:58 1 smoking and bealth?

10:56 2 medicine program and 1'm working full-time on my 10:58 2 MR WOODS: Objection. .

10:56 3 book. I see the book, that's what I'm working on. 10:59 3 A Notdirectly. Indirectly in the sense that they

10:56 4 I came across somewhere a reference to this newly 10:59 4 deal with scientific knowledge and its evolution,

10:56 S published article called Madison Grant, Portrait 10:59 5 and both the concepts and techniques are pertinent
10:56 6 of a Racist in some obscure journal published from 10:59 6 to understanding the subject of tobacco and

10:56 7 the southeast part of the country. It was my 10:59 7 cigarette smoking and health but they were not

10:56 8 paper word for word, over 30 manuscript pages, 10:59 8 specific studies of cigarette smoking or bealth

10:56 9 literally word for word. 10:59 9 related issues.

10:56 10 And what clearly happened is someone who 10:59 10 Q Your cv also lists cight rescarch grants. Werc
10:56 1t ‘refereed it from the American Philosophical 10:59 11 any of those grants for research into any aspect
10:56 12 Society said that doesn't warraat in our paper, in 10:59 12 of cigarettc smoking and human disease?

10:56 13 our publication, it is not a bad paper, this guy 10:59 13 A No, they were not. They all in some fashion

10:56 14 is probably some pre-med who is never going to do 10:59 14 supported the work that I have done on medical

10:56 15 history of medicine again, I'm going to take it 10:59 15 education, Us teaching hospitals, us medical

10:57 16 for myself, I'm going to publish it someplace 10:59 16 schools and American health care delivery system. .~
10:57 17 obscure where it is hard to track down and I've 10:59 17 Q Do any of the publications, again the three books
10:57 18 got a free publication. That's what happened. 10:59 18 or the 30 original articles or the numerous book
10:57 19 And I remember thinking to myself at that 10:59 19 reviews, do you indicate any of those publications
10:57 20 time I'm glad that it is his name on the paper and 11:00 20 that you have testified for the cigarctte

10:57 21 not mine because my understanding of the subject 11:00 21 industry?

10:57 22 had grown and matured, I could see a book now that 11:00 22 A Idon'tindicate mainly because it never occurred
10:57 23 I didn't four years ago. I could see it was not a 11:00 23 to me it would be significant; different topics,

10:57 24 bad paper but [ was much more mature and 11:00 24 no conflict of interest. Historians consult on

10:57 25 sophisticated in my understanding on the subject, 11:00 25 different types of topics regularly, more
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10:57 1 and I remember thinking I'm glad that it is his 1:00 1 regularly today than in the past. [ don't comment

10:57 2 name and not my name associated with it. I felt 11.00 2 and it did aot seem to me it was necessary to do

1057 3 good about myself. I had internalized some of tho 1100 3 so. P
10:57 4 proper values of publication, it is important the 11:00 4 Q Who is it that you understand yourself to be

10:57 S quality of the work that you do, not just 11:00 5 workiag for in this case?

10:57 6 publication for the sake of publication of getting 11:00 6 A In terms of plaintiff or witness experts? 1'm aot

10:57 7 your name out, that sort of thing. 100 7 sure [ understand the question. If you caa

10:57 8 So I meationed it to my advisor who thought 1:00 8 rephrase the question.

10:57 9 we should pursue things. I said no, let me just 11:00 9 Q Do you consider yourseif to be working for all of

10:58 10 finish my book and I never did anything. Years 11:00 10 the defendants in this case, or one particular

10:58 11 later when I'm a little older and more mature, I 11:00 11 defeadant in this case, or for a law firm that has

10:58 12 thought back and I got to tell you I was annoyed, 11:00 12 hired you? '

10:58 13 that that was not a nice thing that that person 11:00 13 A My understanding is that if [ am asked to give

10:58 14 did to take my paper and published it under his 11:01 14 expert testimony in this particular subject

10:58 15 name. And I tried to find it and I could not find 1101 15 matter, that it applies to all of the compaaies

10:58 16 it. So I have never been able to take action in 1101 16 that have been listed in the defense, that is my

10:58 17 that sense. So he did do a good job of burying o1 17 understanding, as opposed to Philip Morris alone

10:58 18 it. That was the other paper that was not 11:01 18 or Lorillard aloae, or something of that sort.

10:58 19 accepted for publication. It is out there under 101 19 That's my understanding, )

10:58 20 someone else's name somewhere. ’ 11:01 20 Q This list that [ had gen you before which was

10:58 21 Q I will ask the question that I didn't let you - 11:01 21 Exhibit 5, that only lists the depositioa

10:58 22 that 1 asked before you had finished your answer. | 11:01 22 testimony and the trial testimoay for the past

10:58 23 Do any of your publications, the three books or o1 23 four years. Do you know how many other times you
10:58 24  the morc than 30 articles, or cven the book 11:01 24  have boen doposed besides these six listed here?

10:58 25 reviews, deal directly with tobacco and health or  [11:01 25 A To the best that [ can recall there was one
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01 1 deposition and one trial in what [ call the early 11:04 1 Q Have you always becn rctained by Shook Hardy?
1101 2 phase of my involvement. We are talking late 11:05 2 A No. .
11:02 3 eighties, early nineties. Because there was a six 11:05 3 Q What other firms have you been retained by?
11:.02 4 or seven year period that I had no contact at all 11:05 4 A Icouldn't tell you precisely which firm for which
11:02 5 with any of these issues. But back in late 105 5 case. If my memory gets --

11:02 6 cighties, early nineties, there was one deposition 11:05 6 Q That's fine.

11:02 7 and there was one trial. 11:05 7 A To me there are a string of names. But the firms
11:02 8 Q What was the name of the case that the deposition [11:05 8 that -~ the firm other than Shook Hardy that 1

11:02 9 was in? i1:05 9 bave had the most countact with is the Amold &

11:02 10 A The deposition was for the : retrial of the 11:05 10 Porter law firm of Washington D.C. It was

11:02 1t Cipollone ¢ casc. [was ot a participant in the 11:05 11 actually members of the Amold & Porter law firm
11:02 12 original Clpollonc case. As you know that 11:05 12 who initially contacted me back in the late

11:02 13 apparently is the first individual smoker case 11:05 13 cighties. So the work that I did at that time

11:02 14 that was lost by the defense. Apparently the 11:05 14 when I did my original work, the retrial of

11:02 15 judge issued an order for a retrial, and I was 11:05 15 Cipollone, that was Armold & Porter. There have
11:02 16 originally contacted to be a witness for the 11:05 16 been other firms as well. Arnold & Porter. If I
11:02 17 second Cipollone trial or the retrial, whatever 11:06 17 - the third firm where I bave had no recent
11:03 18 the correct terminology would be, and I did give a 11:06 18 couatact but I bad contact in the past was the

11:03 19 two day deposition for that. Every other 11:06 19 Decker Price firm which is East Coast. There are
11:03 20 deposition in here has been one day or even a few 11:06 20 individuals in their New York and Philadelphia

11:03 21 bours. That was the longest deposition that [ 11:06 21 office that I had contact with. So I would say

11:03 22 bave given. I don't know what that would be 11:06 22 thosc threc firms are the ones that I have had

11:03 23 called, retrial of Cipollone, Cipollone 2, but 11:06 23 most of my contact with. In the last couple of

11:03 24 that was the case. 11:06 24 years it has been mainly the Shook Hardy Bacon law
11:03 25 Q Axd you said you had testificd at another trial 11:06 25 firm. At the beginning it was mainly the Armold &
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1:03 1 that is not on Exhibit number 5. Do you remember j11:06 1 Porter law firm.

11:03 2 the name of that trial? 11:06 2 Q Doyou ber who coatacted you from the Arnold
11:03 3 A Yes, Ido. That would bave been the Kotler case. 11:06 3 & Porter law firm?

11:03 4 That is Kotler with a K, if my memory is correct, 11:06 4 A Yes,[do.

11:03 5 K-ot-ler. It was an individual smoker case. 11:06 5 Q What was his or her name?

11:03 6 The trial was beld in Boston. That would bave 11:06 6 A His name was and is Murray Gamick.

11:03 7 been, if my memory is correct, 1991, early 1991, 1 11:07 7 Q Did be initiate the first contact with you or did

11:03 8 think like February of '91. And I appeared in 11:07 8 you initiate the first contact?

11:03 9 that case, 11:07 9 A He initiated contact with me.

11:04 10 Q Do you remember the results of that case? 11:07 10 Q What was the — did he ask you to do some kind of
11:04 11 A There was a verdict in favor of the defense. 11:07 11 job for him? :

11:04 12 Q Just talking about depositions now. ﬂ:ivc youcever {11:07 12 A Ultimately it led to that. It wasn't quife that

11:04 13  testified against the tobacco industry in your 11:07 13 simple. But he explained to me that he was with

11:04 14 depositions? 11:07 14 the Amold & Porter law firm, that he was involved

11:04 15 A No, [ have not. By testified against, you mean by 11:07 15 with the defense at least at that time of Philip

11:04 16  aplaintiff? ‘ 11:07 16  Momis, that they had lost the Cipollone case, and

11:04 17 Q Yes. Have you cver testified for a plaintiff in 11:07 17 from what he told me an important issue in the

11:04 18 any casc, in any depositions? 11:07 18 Cipollone case was the state of the art of our

11:04 19 A For a plaintiff. The experience I have had to 11:07 19  understanding of how we came to know that lung 1
11:04 20 date has been at, the requests I have received 11:08 20 cancer was caused by cigarette smoking, and that

11:04 21 come from the defense. So the involvement to this 11:08 21 they were desirous of having a witaess both with

11:04 22 moment through this moment has been on the defense  }11:08 22 the historical and medical qualifications to

11:04 23 side. The answer to your question would be no, I 11:08 23 address this issue and speak to it credibly and ia

11:.04 24 have not been asked to give wy tcstxmouy bya 11:08 24 an objective and unbiased and fair fashion.

11:04 25 plaintiff. 11:08 25 It was his claim to me that in the origipal
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11:08 1 tnal the plamuffs bad a witness who was not an 11:11 1 I'm going to do it in a thorough, responsible

11.08 2 historian but spcakmg to history who was 1 2 fashion as I would anything I do in history,

11:08 3 dxsu)mng ‘the facts of hxstory and that was one n:12 3 anything I bave ever done. And let's make it

11:08 4 of the' i lSSUCS Ehat ‘needed o bc addmscd thc 11:42 4 clear that ['m speaking strictly bistorically.

11:08 5 xemal Thcy wanted ¢ 1 state of thc art 112 5 ['m not commenting on cigarettes as a health

11.08 6 - cxpen . 1:12 6 hazard. I am on record, cigarette smoking causes
11:.08 7 So I discussed it further with him and therc 12 7 lung cancer. I'm not speaking to issues of

11:09 8 were a number of important qualifications that we I:12 8 subsequent 30, 40 years or company bebavior, that
11:09 9 bad. Number 1, would I have the freedom to pursue 112 9 sort of thing. I'm looking strictly historically.

11:09 10 this completely, independently and thoroughly in 1t:12 10 My counselors at the university thought that

11:09 11 ways that I thought were historically responsible 11:12 1t was appropriate, if 1 did it responsibly, if I

11:09 12 and necessary, and his feeling was of course we 11:12 12 spoke strictly historically. Murray Gamick gave
11:09 13 wouldn't have it any other way. I said that I'm 1:12 13 me the freedom to pursue this in a thorough,

11:09 14 going to call it as it is, I don't know what I'm 1:12 14 responsible fashion and I agreed. That's bow I

11:09 15 going to find. He said we have no problem with 11:12 15 got started.

11:09 16 that. I said I want complete control over this. 11:12 16 / Q Who was the witness that testified at Cipollone?
11:09 17 We wouldn't want it any other way. I was still a 11:12 17 A Jeffrey Harris.

11:09 18 bit uncomfortabk basically for the reasons that I1:12 18 Q And when you were reading his testimony, how did
11:09 19 you asked before, because I do think cancer causes 11:12 19 ‘ you know that he was distorting the history?

11:09 20 smoking -- that cigarette smoking causes cancer 11:13 20 A He violated each of the general principles of

11:10 21 and we have known that since the Surgeon General's 11:13 21 history that I had mentioned to you before. I saw
11:10 22 report and there was evidence building up to it H:13 22 his report and I actually had original sources.

11:10 23 before that. That's the common wisdom. I do 11:13 23 He went so far as to commit fraud.

11:10 24 consider cigarette smoking to be one of the great 11:13 24 Q Did you know that, at the time you were reading
11:10 25 public bealth menaces in our country today. With 11:13 25 the report did you know that, or did you have to
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11:10 1 my own patients if they smoke I tell them to stop. 11:13 1 do some research yoursclf before you knew that or
11:10 2 If they don't smoke, [ tell them not to start. ;3 2 believed that what be had testified to was

11:10 3 So I said well let me see the testimony of 11:13 3 fraudulent?

11:10 4 this fellow. And I found that he was fraudulent. H:13 4 Largely the latter. He was coatending in that

11:10 5 He was literally changing the facts of history to 1:13 5 case that it was a scientific consensus known by

11:10 6 build an evidence case, literally changing the 13 6 everyone that cigarette smoking causes lung cancer
11:10 7 facts of history, and it was disturbing and 11:14 7 in the 1930's. As a historian, even if you don't

11:10 8 troubling to me. The history in my view needs to 11:14 8 specialize in an area, you still kecp up with the

10 9 be represcated fairly. I felt an advocate of il4 9 literature and there is a body of knowledge. And

1:11 10 history, not an advocate of cigarette smoking, but 1i:14 10 I had read work about cigareties and the hxstory

11:11 11 to change history to support any cause, you Start 11:14 11 of smoking. ,Ihadbeenamcdxcal student and a
111 12 sending documents, gefting x-rays before one can 11:14 12 physjyn mysell. That was different ffom

11:11 13 disCover X-Fay JUst 0ccurred to me there is no 11:14 13 anything [ had ever beard from anyone. So many of
11:11 14 limit to the mischicf that can be d:)ne if you 11:14 14 the claims of the report itself violated anything

11:11 15 start changing the facts to support your view of 114 15 that I bad ever seen writien. ,’.LV“’ME‘SE*J.’”

11:11 16 the day That's when I had the conversations that 11:14 16 common tcaching about the subject both from the

e 17 [ mennoned 10 you before with all these people at 11:14 17 hnstoncal sidc and from the medical side that

11:11 18 | the university, including my department chair and 11:14 18 usually points fo 1he first Strgeon Geteral 5

11:11 19 medical school Dean and people of that sort, and 11:14 19 pomt ns the tcrmm:ﬁlg? pomt_ﬂ@_}}}? ﬂmsus,
11:11 20 | that's when I agreed to take the project. 11:14 20 when our present consensus emerged.

11 21 The conditions with Murray Garnick were that 11:14 21 " In addition, Murray Garnick included

1t:11 22 it is my project, not yours. I will certainly 11:14 22 references that Dr. Harris used. Dr. Harris

1:11 23 alert you to what I find. I'm not going to Li:15 23 submitted an expert report and it looked very

1111 24 sugarcoat things for you. I'm going to tell you 11:15 24 scholarly. He would literally — be pcxpctra‘ed

11:11 25 what I find. This would be my project, not yours, 11:15 25 fraud. He would do things like this, Ms. Moltzen.

JOHN M. BOWEN & ASSOCIATES - 816-421-2876

Page 66 - Page 69




KENNETH LUDMERER Multi-Page™  UNITED STATES OF AMERICA -vs-
AUGUST 8, 2002 PHILIP MORRIS, INC,, et al.
Page 70 Page 72

1:15 1 Say, for example, Mary Jo Moltzen would write an 11:18 1 the report and the documentation of the report.

115 2 article in the Journal of the American Medical 11:18 2 And, if I recall, I asked to see that. He didn't

1n:15 3 Association in 1936 and say the following. The 11:18 3 just send it to me. It came up in the

1:15 4 lung cancer appears to be increasing in frequency. 11:18 4 couversation, and I thought that bcforc [ made any
1:15 5 We are not certain if this is real or perceived I:18 5 decxsxon about my pamc:patlon I should see- that
11:15 6 increase but certainly we think it is increasing 11:18 6 n:po ultc_ frankly I don’t remember if 1

1:15 7 in frequency. The cause of lung cancer is g 7 asked 1o sec it or if be suggested it might be

11:15 8 presently unknown. A number of factors have been 11:18 8 uscful o me in makmg(gﬂggﬂgk vvvv We had a

[1:16 9  suggested as possible causes. Then be would list 11:18 9 conversation of that sort. He did send me the

11:16 10 15 or 20 causes, influence of pandemic of 1936, 11:19 10 material.

I:16 11 air pollution, tarring of the roads, tomato juice 11:19 11 From that point on everything that I looked

11:16 12 which was invoked for a brief while. Then be 11:19 12 at, everything in all of my bibliographies both

11:16 13 would say a few peopk have suggested that 11:19 13 primary and secondary sources were things that I
1:16 14 cigarette smoking causes lung cancer; bowever, 11:19 14 did on my own initiative and found on my own.
11:16 15 there is no data at the present time to support 11:19 15 That was the only thing be sent me. The sole

I1:16 16 any of these hypotheses, there is no data to 11:19 16 qualification would be that they had access to a
11:16 17 support the idea that cigarette smoking causes 1119 17 translation service and I surveyed the world's

11:16 18 hing cancer. At present we must consider the 11:19 18 pubhshed literature and fortunately the

1:16 19 cause of lung cancer unknown. That's what the 11:19 19 overwhelming majority of it was in the English
11:16 20 article would say. 11:19 20 language and even the Scandinavian countries like
11:16 21 In his expert report he would say Dr. Mary Jo 11:49 21 that they tended to publish in English. But there
1:16 22 Moltzen writing in the prestigious Journal of the 119 22 were occasional papers from South America or
1:16 23 American Medical Association in 1936 wrote, quote, 11:19 23 Germany or France where [ didn't speak the

11:16 24 cigarette smoking causes lung cancer. He would 11:19 24 language and thought it was important to review it
11:17 25 take those five words totally out of context. He 11:19 25 and I asked him if be could have them translated
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11:17 1 would have a footnote of the citation so it would 11:20 for me, so that was my request. They bad some
1:17 2 look scholarly and authoritative but it was 11:20 2 sort of translation service, so at some future

1117 3 fraudulent. As a historian I was troubled by 11:20 3 time I would get the translated version of

i1:17 4 that. Just as a laboratory scientist would be 11:20 4 articles that I asked myself to see.

11:17 5 troubled by the discovery of fraud or creating 11:20 5 Q That was going to be one of my later questions.
11:17 6 data or changing data. It was extremely troubling 11:20 6 Do you speak any foreign languages?

11:17 7 to me to see the historical record literally 11:220 7 A Iused to be okay at Spanish but I'm not now.

11:17 8 WMW& 11:20 8 Q Do you rcad any forcign languages?

11:17 9 my . confhct back in the cighties. Boy, cigaretie 11:220 9 A [used to be pretty good at Spanish but I'm not

11:17 10 smoking is terrible. 11:20 10 now. There were some Spanish articles that 1

1117 10 Then I saw history being misrepresented i in 11:20 .11 wanted to see, and rather than trust my Spanish, I
11:17 12 thls case, being changed, and I also very strongly 11:20 12 asked for the translation service.

117 13 felt the advocate of history and not changing the 11:20 13  Q During that initial project from Mr. Garnick did

11:17 14 fa:ts because of the case at hand and that's bow I 11:20 14 you have other meetings than the initial

11:17 15 got started. That led to the conversations that I 11:20 15 conversation with him?

11:17 16 bave related to you and that's how I agreed to 11:20 16 A Well, the initial conversation or two, I don't

11:17 17 take on the case. 11:20 17 remember if they were one or two or three, early
11:18 18 Q Gamick along with Jeffrey Harris's testimony you [11:20 18 conversations, which led to my examination of the
11:18 19 said sent you refercace matcrials. Throughout 1121 19 Harris report, the claims he made, as I said what
11:18 20 that ipitial time when you were working for him  {11:21 20 was troubling to me was the way he went about
11:18 21 did bhe continuce to scad you documents? 11:21 21 making the claims, that led to my undertaking the
11:18 22 A No, be did not. The only things that he sent me, 11:21 22 project that [ did to study the history of our

11:18 23 and I don't remember the exact sequence of events 11:21 23 understanding of the causes of lung cancer and
11:18 24 because we are talking 14 years ago, but this was 11:21 24 particularly in relation to cigaretie smoking.

111:18 25 ~" early. The only thing he sent me on his own was 11721 25 That was 1988, 1989 that I did that project. And""" -
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=21 1 as I said before, this once I got going was 11:24 i they decided not 1o use me, or the cases went

1:21 2 totally my own iuitiative and direction and there 1124 2 away, [ don't know. You understand this aspect.

121 3 was no outside interference. There wasn't even a 11:24 3 I don't. I bave not testified in any of the cases

11:21 4 glimpse of it. [ did it as I would any historical 11:224 4 for which [ was deposed. Coaversely, in each of

1:21 s project of my own for publication. 1 don't recall 11:24 5 the cases for which, and there have been counting

121 6 exactly, but over that time every few months we 11:25 6 Kotler in 1991 a total [ believe of five, in none

121 7 have a meeting and [ would present my findings and 11:25 7 of those cases was I deposed. Somehow calls came,
122 8 we would discuss things. 11:25 8 can you testify. So there were no depositions.

11:22 9 Q Only to him or were there other attorneys also at 11:225 9 And there have been cases that I have declined to
11:22 10 these meetings? 11:25 10 testify for on tobacco related issues and other

11:22 11 A At that time there were generally other attorneys. 125 11 issues largely because of other obligations and

11:22 12 Q What were the most aumber of attorneys that were 11:25 12 lack of time.

11:22 13 in any of these meetings? 11:25 13 Q Have you prepared expert reports for all of the
11:222 14 A The most? Not all meetings were that large, but 11:25 14 cases that | have on Exhibit number 57

11:22 15 there were meetings where there might have been 11:25 15 A Idon't think so. And the reason for that is this

11:22 16 eight or 10. Most would be smaller with Murray 11:26 16 disconnect between depositions and trials.

11:22 17 and one or two other people. [ would say 11:26 17 Because for the Williams trial, Anderson trial,

11:22 18 typically there might be two or three attomeys. 11:26 18 there are four trials listed here, and I do not

11:22 19 But to aaswer your question what was the most? i1:26 19 recall baving a statement such as the one that we

11:22 20 I'm guessing eight or 10. 11:26 20 bave for bere. There was a call, a trial is

11:22 21 Q Let's get back from our shortcut to Mr. Garnick 11:26 21 coming up, are you available, are you willing to

11:22 22 and go back to, we were talking about the times 11:26 22 do so. I could be mistaken, and maybe there was
11:22 23 you have been deposed and my next question is have 11:26 23 an expert statement from one of those, but in

11:23 24 you always testified as an expert witness as 11:26 24 general I do not remember expert statements for

11:23 25 opposed to a fact witness? If you don't know the 11:26 25 the trials. There were expert statements that 1
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11:23 1 differences, I will be glad to tell you. 1126 1 remember for most of the depositions, but not for
11:23 2 A Please explain it to me. I don't understand. 11:26 2 the trials.

11:23 3 Q A fact witness would be someone who would not be{11:26 3 Q That's not unusual. But my question, now let’s
11:23 4 paid for and they would, let's say in a car 11:26 4 twist this around. Have you ever written,

11:23 5 accident, they would be on the side of the road 11:26 5 bowever, an cxpert report, and thea you were never
11:23 6 watching the accideat and coming to court and 11:27 6 called for the deposition and you were never
11:23 7 cxplaining what happencd. Whereas the tire expert {11:27 7 called to testify at trial? Can you remember an
11:23 8 or the brake cxpert might come in and say inmost |11:27 8 expert report like that?

11:23 9 cases by looking at thesc tread marks my expertise [11:227 9 A That has happened. I couldn’t give you the names
11:23 10 says that be didn't put on the brakes. Have you 11:27 10 of the cases. But largely it has to do with

11:23 . 11 always testified as an expert as opposed to a 1127 1l individual smoker cascs and I might receive a call
11:23 12 fact? 11:27 12 in an carlier period from Amold & Porter or more
11:23 13 A Itis my understanding the answer would be yes, 1127 13 recently from Dave Woods at Shook, Hardy & Bacon
11:23 14 that I have always been an expert witness, as you 11:27 14 and say there is a case in Vermont that has been
11:23 15 have defined it. 11:27 15 put up, in two years it might go to trial, can we

11:23 16 Q Have you ever beea retained and prepared an expert|11:27 16 list you as a witness, and sometimes I will say

11:23 17 report like this but then you did not have to 11:27 17 okay, fine, often there is an expert statcment

11:23 18 testify at cither deposition or trial? 11:227 18 .  that I sign associated with that and then nothing
11:23 19 MR. WOODS: Objection. 11:27 19 ever bappeas, the case is dropped. The expert ’
11:24 20 Q Not counting —- no. 11227 20 statemeats would be very similar to the one that
11:24 21 A There are a couple of dimensions to that reply. 11:28 21 you have seen for this case, but that has

11:24 22 Onel find very humorous. Ihave never at least 11:28 22 happened. That for whatever reason the case is

11:24 23 to date testified in a trial for which I have been 11:28 23 dropped, dismissed, goes away, I don't know. But
11:24 24 deposed. The depositions that I have given for 1128 24 I never bear anything further. As [ have also

11:24 25 whatever reason cither the cases were settled or 11:28 25 meationed, sometimes I'm oot able to testify if
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11:28 1 I'm too busy. 11:3t historical. It has always been on the evolution
11:28 2 Q Do you have any idea, an estimatc of the number of [11:31 2 of our understanding of the causes of lung cancer
11:28 3 times that you have writtea a report and it has 13t 3 and particularly in relation to cigaretie smoking
11:28 4 scver gone any further? 11:31 4 $0 it has been similar historical testimony, early
11:28 5 MR. WOODS: Objection. 13t 5 20th century culminating with the Surgeon
1128 6 A I'm not sure - 131 6 General's report in '64. There is the same -
11:28 7 Q If not, that's finc. 131 7 nothing bas changed about that from one deposition
11:28 8 A -- what you mean by going further. Do you mean 11131 8 or trial to another.
11:228 9 the case being dropped? ' 1:31 9 THE VIDEOGRAPHER: Going off the record
11:28 10 Q Dcposition or trial. You have writicn an expert 11:31 10 for a tape change. The time is 11:27 AM.
11:28 11 report but you have not been swom, given sworm 11:40 11 (Short recess was taken.)
11:28 12 deposition testimony or swom trial testimony. Do {11:40 12 THE VIDEOGRAPHER: We are back on the
11:28 13 you have an cstimate of the number of times? 11:40 13 record. The time is 11:35 aM. ’
11:28 14 A My guesstimate, [ will put guesstimate rather than 11:40 14 Q Dr. Ludmerer, when you arc working ou onc of the
11:28 15 estimate, we are not talking a huge number of 11:40 15 tobacco cases, what percentage of your total, I
11:28 16 cases. We are talking a handful. 11:40 16 will let you use the time period, your total
11:28 17 Q Five? 11:40 17 workday, your work week, your work moath is
11:29 18 A Three, four, five. That is a guesstimate. It 11:40 18 devotced to workiog on the tobacco litigation?
11:29 19 could be as low as one or two, maybe even seven or 11:40 19 A Twould estimate that for the duration of this
11:29 20 eight. I don't know.“T'm just working away asa ™~ [11:40 20 period that you have here on Exhibit S, that the
11:29 21 " doctor and trying to do my book and I get a call 11:40 21 last four years which is around the time that my
11:29 22 from Dave, from Mr. Woods, we got a case in a 11:40 22 participation resumed, I think I mentioned to you
11:229 23 ! couple of years in Austin, Texas, can we list you, 11:41 23 that I bad that early activity the late eighties,
11:29 24 and I said well, as far as I know my schedule is ) 11:41 24 carly ninetics, then literally no contact at all
11:29 25 open in a couple of y&rs go abead and hst me. . . 11:41 25 for roughly a six year period and then things
T ~ Page79 Page 81
1129 1 That has happened a few times, three, four, five, 11:41 1 resumed somewhere around bere. I would estimate
129 2 I'm guessing at that number. 11:41 2 that since the resumption of my involvement with
11:29 3 Q I have asked you this question as far as 11:41 3 the depositions and trials that you have listed
11:29 4 depositions weat and I have given you my 1141 4 bere, through the present, that my work as an
11:29 S definition of a fact witness versus an expert 11:141 5 expert witness accounts for five percent or less
11:29 6 witness but that was with depositions. So the 11:41 6 of my professional time. I would estimate
11:29 7 question again now for trial testimony. Have you 14t 7 probably closer to threc or four percent. I am
11:29 8 ever testified — have you always testified as an I1:41 8 talking in terms of a year. Obviously today alt
11:29 9 expert witness at trial? 141 9 day long is the deposition. But I'm not going to
11:29 10 MR WOODS: Objection. 11:41 10 be deposed - whenever the deposition is over I'm
11:29 11 Q Rather than a fact witaess? . 11:41 11 going to be back doing my regular thing.
11:29 12 MR WOODS: Same objection. 1141 12 Cumulatively over the course of a year I would say
11:30 13 A As far as [ understand from the definitions that 11:41 13 somewhere between three and five percent of my
130 14 you have given me, I have been an expert witness 11:41 14 time is involved with these types of -- these
11:30 15 at trial. 11:42 15 types of cases.
11:30 16 Q Ia Deposition Exhibit 5 which lists the trials and 11:42 16 Q Has your medical or business conduct cver been
11:30 17 depositions over the last four years, in each of 11:42 17 subject of imvestigation by a profmsional review
11:30 18 those four trials and those six depositions that 11:42 18 organization?
11:30 19 you have testified at, did your opinions — did 11:42 19 A No.
11:30 20 your testimony always deal with medical knowledge 11:42 20 Q Has it ever been the subject of review or
11:30 21 and the refationship to smoking and bealth or 11:42 21 investigation by a law cuforcement authority?
11:30 22 smoking and discase? 11:42 22 A Are you talking about my work as a doctor?
11:30 23 MR. WOODS: objection. 11:42 23 Q Your work as a doctor.
11:30 24 A The testimony that | have given in each of these 11:42 24 A No, I have never had any questions or
{131 28 cases has been very similar. 1t has always been 11:42 25 investigations ‘of that sort.
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11:42 1 Q Have you ever brought a lawsuit? 1145 1 Netherlands or France or England and vice versa.
11:42 2 A No 11:45 2 And the hlcmtun: that I consulted was
11:42 3  Q Havc you ever been sued? 11:45 3 interational literature. So two important
11:42 4 A No. 11:45 4 qualifications to reiterate are scientific
11:42 5 Q The judge in this particular case is Judge Gladys 145 S community in distinction to popular perceptions
11:42 Kessler. Have you ever appeared before Judge 11145 6 and that indeed the intemational views, not
11:42 Kessler before? 11:145 7 necessarily Us views alone.
11:42 8 A Tomy knowledge I haven't. 1do not recognize 11:145 8 Q When you talk about thc medical and scientific
42 9 that pame. 1145 9 community, does that include the scientists who
11:42 10 Q If you look at your expert report that is Exhibit 11:45 10 worked for the tobacco industry?
11:43 11 2, on Page 1, the third paragraph and it says, "I 11:45 11 A Itdoes if they published in the subject.
11:43 12 understand that defendaats may call me to testify 11:45 12 Scientists from any industry are part of the
11:43 13 in this matter on the issue of the evolution of 146 13 bonafide members of the scientific community. I
11:43 14 medical knowledge of smoking and disease.” [ want 11:46 14 studied the published scientific literature and
11:43 15 to qualify that statemeat a little bit. Whea you 11:46 15 insofar as they bave — as they may publish
11:43 16 talk about the medical knowledge of smoking and 11:46 16 articles on the subject, then I encountered those -
1t:43 17 diseasc, are you limiting it to the scieatific and 1146 17 in my research and encountered those in my view.
11:43 18 medical community? 11:46 18 [ did not take it upon myself to examine
11:43 19 A Thatis comrect. In this report the term medical 11:46 19 laboratory notebooks, unpublished work of anyone
11:43 20 and scientific are often used interchangeably. 11146 20 whether they be at the N1 or medical school or
11:43 21 I'm referring to our sciestific understanding, or 11:46 21 cancer institute or at a company.
11:43 22 medical understanding to use a synonym, in 11:46 22 Q And because the research studies that you included
i1:43 23 distinction to popular perceptions, common 11:46 23 in your expert report only are published works,
11:43 24 knowledge. Those are issues that I do not 11:46 24 docs that put the context, as you described
11:43 25 address. If I may make one other qualification 11:47 25 carlier, out of balance?
Page 83 Page 85
11:44 | that I just happened to notice. I'm really 11:47 1 MR. WOODs: Objection.
144 2 talking cigarette smoking, not all smoking. I'm 11:47 2 A In my judgment absolutely not. It is an excellent
11:44 3 not talking about pipes and cigars and other forms 1147 3 question and one that is always enjoyable talking
11:44 4 and earlier forms of smoking. If [ were writing 11:47 4 about with students and so forth. The scieatific
i1:44 5 this today I think I would insert the adjective 11:47 5 literature is the currency of science. It is the
11:44 6 cigarette before the word smoking. 11:147 6 accepted way to understand the state of knowledge
11:44 7 (Q What about that last word, discase, would you keep |11:47 7 of the original papers, the review articles, the
11:44 8 that as all discase or would you change that to 11:47 8 textbooks or whatever thcy may be. So now I
11:44 9 lung cancer? 11:47 9 should say, and I'm speaking as an historian now,
11:44 10 A I think I would essentially respond as [ did 11:47 10 that interesting questions can be asked and
11:44 11 before, the focus is lung cancer. But you cannot 11:47 11 interesting information can be learned in select
11:44 12 investigate this literature without discovering 11:47 12 cases looking at bow a certain scientist may have
11:44 13 that cigarette smoking became associated in some 11:47 13 come to the published view that they did. How did
11:44 14 cases in the causal fashion with other discases as 11:48 14 Banting and Best discover insulin. There was an
J11:44 15 well. So the focus is lung cancer on the other 11:48 IS5 outstanding book on that subject by a fine
11:44 16 band, particularly in the pre 1964 period. I 11:48 16 scholar, Michael Bliss, who looks at the
11:44 17 certainly did learn of other associations. 11:48 17 unpublished work and the notebooks and how did the
11:44 18 Q And again when we are talking about medical 11:48 18 ideas develop, it allows you to ask questions such
11:44 19 knowledge, are you limiting this to knowledge of  {11:48 19 as how hypotheses formed, how are they tested,
11:45 20 those in the United States, the scientific and 11:48 20 what is the reality of life like in the
11:45 21 medical community in the United States, or do yourj11:48 21 laboratory.
11:45 22 opinions dcal with world wide? 11:48 22 Another great scholar in my opinion in the
11:45 23 A The latter, world wide. The scieatific community 11:48 23 history of medicine, in the history of scince, is
11:45 24  as you know i an ntemational community. 1148 24  Larry Holmes from Yale who has published a number
11:45 25 Workers in United States read publications in the 11:48 25  of important books, very esotric and take a lot
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11:48 1 of scientific understanding to read, but be has 12:28 1 historical methods." Now I'm not asking for the
11:48 2 looked at Pasteur and Claude Bemard, I could give 12:28 2 specific methods here because we will go into ydur
11:48 3 you some of the names, be has looked at Krebbs, 1228 3 primary and sccondary sources in detail. But when
11:48 4 the notebooks, and how did ideas develop. This is 12:28 4 you say standard historical methods, what do you
11:49 5 a sub theme in the history of medicine, not many 12:28 5 mecan by that term?

11:49 6 people have done this type of research. There is 12:28 6 A I'm referring to the discussion of techniques that

i1:49 7 a certain esoteric quality to it going through 12:28 7 we had before, the importance of understanding the
11:49 8 laboratory notebooks and that type of thing, 1do 12:28 8 context of the events that you are studying.

11:49 9 wish to mention for completion. In general every 12:28 9 Looking at secondary literature, both 10 get a

11:49 10 published paper in any science is a pre-history, 12:28 10 sense of what other people bave said about the

11:49 11 goes through drafts, you are always hammering it 12:28 11 subject as well as to give you a context to help

11:49 12 out in seminars and conferences and there is a 12:28 12 interpret the events that you, yourself, are

11:49 13 pre-history to anything that is published. To 12:28 13 studying. Then appropriate use of primary

1149 14 look at the published literature what finally gets 12:28 14 sources. As we discussed before, the specific

11:49 15 to the New England Journal of Medicine or Nature 12:29 15 primary sources will depend on the topic. But

11:49 {6 or Science or Cell or whatever the journal may 12:29 16 making certain that the primary sources are

11:49 17 happen to be, to review that literature is 12:29 17 identified, that they are looked at in a

11:49 18 coasidered very acceptable in terms of 12:29 18 comprebensive fashion, not in a selective fashion.

11:49 19 understanding the current thinking of the time and 1229 19 Eitber you look at everything or if you are not

11:49 20 also review articles are very helpful too. 12:29 20 able to look at everything, you have a system to

1149 21 Sometimes authors will ~ 12:29 21 make sure that what you do see is representative

11:49 22 Q I'm sorry, what is a review article? 12:29 22 and not biased, that you report accurately.

11:49 23 A Review articles. By that ] mean when you will 12:29 23 Theoretical framework about the history of

11:49 24 take an expert in the subject who will review the 12:29 24 medicine, a seasoned historian will bring into the

11:49 25 state of knowledge 2002 on a certain subject or 12:26 25 project to begin with what you already know in the
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1:50 1 1948 on a certain subject. Not reporting a new 1229 1 general framework. The text of things we talked

11:50 2 finding, but what do we know about this subject, 12:29 2 about before. But specifically understanding the

11:50 3 covering it from different aspects, from the 1229 3 context through secondary sources, and then

14:50 4 published literature. A synthesis and 12:29 4 identifying the appropriate primary sources and

11:56 5 interpretation of current understanding. You 1229 S using them in an appropriate fashion.

11:50 6 could almost call it a textbook chapter that 12:29 6 . Q That paragraph goes on to say, "My research had
11:50 7 appears in a journal as opposed to a book. Those 1230 7 two parts; first I reviewed the secondary

11:50 8 are helpful too. But using the published 12:30 8 literature, that is the literature that people

11:50 9 scientific medical literature is a very acceptable 12:30 9 wrote after the fact." What do you mean by after
11:50 10 technique. 12:30 10 the fact?

11:50 It Q I thiok it is on Page 2 of your repoit you say, {12:30 11 A Essentially someone looking back at a later point
11:50 12 throw away seatence, very top, "A summary of the |12:30 12 of time reflecting on things. Historical

11:50° 13 opinions that I am cxpected to offer at trial is 12:30 13 research — excuse me, historical publications by

11:50 14 sct forth below." Are the opinions that are set 12:30 14 definition are secondary publications. A

11:51 15 forth below in this report accurate and complete 12:30 15 biography of Abrabam Lincoln would be a secondary
11:51 16 as of today? 12:30 16 source in contrast 10 letters that he may have

11:51 17 A In my judgment, yes. 12:30 17 written himself, diaries he may bave kept,

11:51 18 THE VIDEOGRAPHER: Going off the record. 12:30 18 speeches or articles he may have written which

11:51 19 The time is 11:46 AMm. 12:30 19 would be considered primary sources.

12:27 20 (Lunch recess was taken.) 12:30 20 Q What about a biography writtca, let's just say
12:27 21 THE VIDEOGRAPHER: Back on the record. 12:30 21 that Lincoln had writtcn a biography in 1862 or an
12:27 22 The time is 12:23 M. 12:31 22 autobiography. Is that a primary or secondary
12:28 23 Q Dr. Ludmcrer, Page 1 of your expert report, the 12:31 23 source?

12:28 24 fourth paragraph, the first seatcace says, “In 12:31 24 A Well it depends on the subject. And one can get
12:28 25 conducting my study, I followed standard 12:31 25 philosophical and debate some of the esoteric

Page 86 - Page 89

JOHN M. BOWEN & ASSOCIATES - 81 6—421—2876




“TED STATES OF AMERICA -vs- Multi-Page™ KENNETH LUDMERER
AILTP MORRIS, INC,, et al. AUGUST 8, 2002
Page 90 Page 92
12:31 1 aspects of these things. If a scholar today werce 1234 1 rescarch cancer was if you are looking the mid
1231 2 writing a biography of Lincoln and Lincoln had 12:34 2 19th century when it was an area that you weat in
12:31 3 written an autobiography in 1882, which or course 12:34 3 only if you wanted to bave a dead end career in
12:31 4 be couldn’t have, he was already dead, but say he 1234 4 science because the intellectual challenges was so
1231 5 bad done so in 1862 when he was still alive, [ 1234 5§ great at that time. [ read about the NI and the
1231 6 would probably tend to define that as primary 1234 6 development of research support for biomedical
1231 7 source. Because even though be is giving his 1234 7 research. These are examples of the types of
1231 8 interpretations and assessments and still at the 12:34 8 subjects that I read about when I did my quote
1231 9 time, I would suspect it would have a greater 12:34 9 unquote secondary research.
12:31 10 value as a primary source to today's historians 12:34 10 Q How did you sclect those particular topics?
1231 1 than as a secondary source. These things can get 12:35 11 MR. WOODS: Objection.
12:31 12 esoteric. 12:35 12 A Experience as a scholar and teacher in the history
12:31 13 For example, what if you have primary sources 12:35 13 of medicine made it clear that these were arcas
12:32 14 in a certain field, important articles in the 12:35 14 that were very pertinent to understanding the
12:32 15 history of the evolution of our understanding of 12:35 15 evolution of our understanding of the causes of
12:32 16 lung cancer and cigarette smoking, maybe the most 12:35 16 lung cancer. Public health, the history of -
1232 17 important clinical and pathological studies. Well 12:35 17 cancer, the history of cigarette smoking, the
12:32 18 essentially they are primary sources, they were 12:35 18 history of research support, they were from
12:32 19 published at the time. But what if you collect 12:35 19 experience and previous research and previous
12:32 20 these into 2 published book that you can use in a 12:35 20 teaching I had done and I knew these were relevant
12:32 21 classroom so you are reading it. Historians have 12:35 21 considerations to understanding that subject.
12:32 22 debated whether that becomes a secondary source or 12:35 22 Q Were your sclections, do you believe your
12:32 23 primary source. It is possible to at the edge of 12:35 23 sclections were comprehensive?
12:32 24 to engage in debate about what constitutes a 12:35 24 A Ibelicve that they were thorough and that they
12:32 25 primary source and a secondary source. In general 1235 25 were representative. | have a list that is pretty
Page 91 Page 93
12:32 1 it is pretty straight forward. I think that today 12:35 extensive. I looked at everything I could find on
12:32 2 Lincola's autobiography from 1962 that would 1236 2 the subjects that I've related to you so I believe
12:32 3 probably be a primary source. 12:36 3 that — in fact, the second - the study of
12:33 4 Q What processes did you use to -- you said that you [12:36 4 secondary literature was one chapter of the
12:33 . 5 shouldn't try to be selective, but at some point 12:36 5 research project, an entire chapter that I
12:33 6 in timec you bad to sclect your secondary 1236 6 undertook at the time. We are talking 1988, 1989,
12:33 7 resources? 1236 7 it was in and of itself, if I recall correctly,
12:33 8 A That's correct. 12:36 8 the subject of one of the bandful of meetings that
12:33 9 Q What kind of process did you use to choose which 112:36 9 took place between myself and attorneys
12:33 10 secondary resources? 12:36 10 representing some of the defense firms. So I did
12:33 11 A Secondary? Well from my general background as an  {12:36 11 do it I think in a very fair and comprebensive and
12:33 12 historian in medicine, I identified topics that I 1236 12 thorough fashion.
12:33 13 thought would be useful in providing a context, 1236 13 You bave to set boundaries. 1 did not seck
12:33 14 understanding this debate and this intellectual 1236 14 outio be exbaustive. 1tunk it was prefly
12:33 15 evolution. These sources were listed in the 1237 15 thorough and pretty comprebensive. Even more so,
12:33 16 bibliography, secondary bibliography. Examples, 12:37 16 and I suspect you will get into this, whea I got
12:33 17 what bave others - I'm talking 1988 and '89 when 12:37 17 to the primary literature, there | madg t_:\_lcxy very
12:33 18 1 did this project. What accounts of the tobacco 12:37 18 possible eff(i;rté:‘ﬁéngnwﬁiﬁféi;agab}ébmswa an
12:34 19 controversy have been written, so I read pretty 12:37 19 exhausnve::ffoﬁ not to miss anything, to ) make
1234 20 much all of the published accounts that have been 1237 20 sure I saw cvcryt};mg The secondary literature |
12:34 21 written to that point in time to get a sense of 12:37 21 think was done thoroughly and comprehensively.
12:34 22 the feel and what others were saying. I read work 12:37 22 But I can't say that I missed an article in a book
12:34 23 in the history of public and the history of 12:37 23 that might have helped.
12:34 24 preventive medicine, the history of cancer. It 12:37 24 Q You just said that it was the first chapter of
12:34 25 was intezesting to learn bow barren a field of,, . 12:37 25 your rescarch project. But you arc using that
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12:37 1 word chapter figuratively, correct? 12:40 1 might cite primary papers, reading someone's
12:37 2 A Correct. 12:40 2 letter. History of the public health movement
12:37 3 Q You didn't really write a Chapter 1?7 12:40 3 might have a different type of primary document,
12:37 4 A The first thiog I did. 12:41 4 or the public bealth association went on record
12:37 5 Q Then my ncxt question is, as part of that initial 1241 5 and such and such or president so and so wrote a
12:37 6 project for Amold & Porter, did you produce some {12:41 6 letter. I'm sure there are primary sources in the
12:37 7 kind of written document? 12:41 7 book. Ican't really speak very well at this
12:37 8 A No, I did not. 1241 8 point to the various letters and so forth that
12:383 9 Q Did you review literature oaly in English? I'm 12:41 9 were cited in those books. But I would be
12:38 10 sorry, we arc still on the secondary literature. 12:41 10 startled if they didn't cite themselves primary
12:383 11 A That's correct. Everything that I reviewed in the 1241 11 sources. To me or to anyone reading them today
12:38 12 secondary literature was written in English, that 12:41 12 you are reading a secondary source. An historian
12:38 13 is correct. 12:41 13 is writing from primary sources as well as
12:383 14 Q And did you revicw any letters or correspondence  |12:41 14 secondary sources. So I'm close to certain that
12:38 15 or memos that weren't in the — that weren't found {12:41 15 there are primary sources in those books.
12:38 16 in some publication or another? 12:41 16 Q Now I'm not sure where to put this acxt category,
12:38 17 MR. WOODS: Objection. 12:41 17 whether it is primary or secondary. It probably
12:38 18 A I'm not certain I understand that question. Could 12:41 18 docsn't even matter. Let me know if it does or
12:38 19 you rephrasc that please? 12:41 19 not. Ofitca in the scientific journals there will
12:38 20 Q There might be some, let's just say internal 12:41 20 be an article that you rcad and that you used as
12:38 21 correspondence in 2 company that never was meant | 12:41 21 onc of your reference materials; and then cither
12:39 22 to be published but for onc reason or another 12:41 22 maybe in that issue or a following issuc therc
12:39 23 might now have found its way into a book about thei 12:41 23 will be an editorial and then maybe later there
12:39 24 tobacco industry, let's say. So thea I couldn’t 12:42 24 will be back and forth letters to the editor. Did
12:39 25 say to you did you only review literature that was  {12:42 25 you consider those as part of your reference
Page 95| - Page 97
12:39 1 published because that would include those kind of |12:42 1 materials?
12:39 2 intcrnal memorandums and letters. 12:42 2 MR. WOODS: Objection.
12:39 3 MR. woODs: objection. 1242 3 A Yes, I did. Certainly there frequently is give
12:39 4 Q Did you rcvicw any published letters and 1242 4 and take in the medical and scientific literature
12:39 S memorandums? 12242 5 such as you describe. An article will frequently
12:39 6 MR. WOODS: Objection. 12242 6 be accompanied by an editorial. Sometimes that
12:39 7 A Are you referring from tobacco companies or in 12:42 7 will prompt someone else to write a response that
12:39 8 general? 1242 8 appears in a later issue. I read all of those to
12:39 9 Q Ingeneral. 1242 9 the best I could identify them in the period 1930
12:39 10 A [ think it would be fair to say that in the review 12:42 10 to 1964 and they would be considered, from my
12:39 11 of the secondary literature, everything was 12:42 11 perspective, primary sources in terms of this
12:40 12 secondary, it was published. I don't think anyone 12:42 12 project. So if someone wrote an article and then
12:40 13 looking at that list today would have any doubt 12:.42 13 there was an editorial in the same issuc on that,
12:40 14 that that's secondary literature. Now, any time a 12:43 14 I would read the editorial as well as the article.
12:40 15 historian is doing a book they are going to be 12:43 15 I would define both as primary sources.
12:40 16 primarily quoting documents. So you can read, 12243 16 Q Will the letters to the editor and editorials, are
12:40 17 using our example of President Lincoln, you can 12:43 17 they also included in your list of reference
12:40 18 read a biography of Lincoln and letters will be 12:43 18 materials? :
12:40 19 quoted in that. So I really don't remember the 12:43 19 A Insofar as I cited letters to the editor, they
12:40 20 specifics of everything I read. But I would be 12:43 20 would be listed and I would consider them to be
12:40 21 surprised if there were not primary documents 12:43 21 primary materials. They are part of the debate
12:40 22 quoted in some, if not most of the secondary 12:43 22 going on in the thirties or the forties or the
12:40 23 sources. The nature of the documents would depend  {12:43 23 fifties or the sixties or whatever it is. Idid
12:40 24 on the nature of the book. A book on cancer 12:43 24 not systematically search out letters to the
12:40 25 research or our history of understanding of that 12:43 25 editor in the way that I systematically sought out
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12:43 1 the original articles, review articles and 12:47 1 then start going into the primary materials?
1243 2 editonials. 12:47 2 A My recollection is that there was overlap. Bu.\,
12:43 3 Q Have you ever done any similar kind of review or a 1247 3 as a generalization, I focused on the secondary
12:44 4 massy of articles with the respect to any other 12:47 4 sources first. I could read a book at home. I
12:44 S medical or scientific topic? 12:47 5 couldn’t check out a journal from the library from
12:44 6 A Well the techniques that I followed for this 1247 6 1938 but I could check out a book. So as a
12:44 7 project were similar to the techniques that [ 12:47 7 generalization 1 did the secondary literature
12:44 , followed for my three books. The specifics; of 12:47 8 first and the primary literature afterwards. But
12:44 course, vary, but ia terms of techniques and 12:47 9 I'm sure there was overlap. I would be finishing
12:44 10 methods, I would say that the approaches were 12:47 10 the secondary literature, bave a few extra hours
12:44 11 similar. 12.47 11 50 I could go to the library and start the primary
12:44 12 Q At the bottom of Page 1 aad the top of Page 2 you 12:47 12 literature. But as a generalization, the primary
12:44 I3 say, "Sccoad, I reviewed the primary literaturc, 12:47 13 sources after doing the secondary sources.
12244 14 articles published in the scientific literature 12:47 14 Q What process did you use to select the primary
12:44 15 betweea 1930 and 1964." What was your purpose in 12:47 15 literature?
12:44 16 reviewing the primary literature? 12:47 16 A That was an casy one because of the availability -
12:45 17 A Well the primary literature is really the language 12:48 17 of the Index Medicus which is a bibliography to
12:45 18 of communication in scieace, getting back to some 12:48 I8 the biomedical ~ the published biomedical
12:45 19 of the conversation that we were having before 12:48 19 literature and the same way that the reader’s
12:45 20 lunch. The published article or the official 12:48 20 guide is a published bibliography to popular
12:45 21 response {o it as an editorial might be or a 12:48 21 magazines and periodicals. Ihad to do it
12:45 22 soundiug board position might be. This is the 12:48 22 manually because the computerized literature
12:45 23 currency of science, the published scieutific 12:48 23 searches weren't being done at that time.
12:45 24 literature, and those are considered primary 12:48 24 Actually they were being done at that time but the
12:45 25 sources and ultimately I felt the respousibility 12:48 25 carlier years were not on it. But ecach year there
. Page 99 Page 101
12:.45 | as a responsible historian not to draw conclusions 12:48 1 is a publication — there is a publication called
12:45 2 about this issue from what others have written 1248 2 Index Medicus. And I think issues come up
12:45 3 about it but to go back and see the primary data 12:48 3 monthly, but they are bound together and each year
12:45 4 myself. That's what really makes it original 1248 4 there is a volume. It is by year, 1930, 1931,
1245 5 resecarch, when you start examining the primary 12:48 5 1932, so forth. This is an exhaustive
1245 6 data. 12:49 6 bibliography to the world's biomedical litcrature.
12:45 7 You can leam a lot from secondary 12:49 7 I'm purporting your earlier question was this Us
12:45 . 8 literature, it certainly can help in terms of 12:49 8 or international. The world's scientific
1245 9 developing a general context, certainly can belp 1249 9 literature is listed there.
12:46 10 in terms of teaching. If you are teaching a 12:49 10 And what I did was go through the categories
1246 11 survey course in the history of medicine, you use 12:49 11 because the index was listed by subjects. There
12:46 12 the secondary literature to put together a 1249 12 may have been author index too but I did it by
12:46 13 lecture. But it doesn't give you that same sense 12:49 13 subject. And I looked under four topics; lung
12:46 14 of knowledge and authority of really doing the 1249 14 cancer, bronchogenic cancer — curiously I would
12:46 1S original research yourself. In any historical 12:49 15 have thought there would have been one entry, but
12:46 16 subject you need to deal with primary sources, to 12:49 16 in fact there were two entries during this time,
1246 17 get into the meat of it yourself, and this 1249 17 lung cancer and bronchogenic cancer, and many
12:46 18 particular case not what those in 1988 4990 12:49 18 articles would actually be listed in both. But, .
12:46 19 were saying about lung cancer but what were people 1249 19 in fact, there were articles that for whatever
12:46 20 at the time saying about it. Well, there is 12:50 20 reason would be listed in lung cancer but not
1246 21 scientific literature. So Idid.a‘sys.tcmatic, 12:50 21 under bronchogenic cancer or vice versa. So 10 be
12:46 22 compreheusive, indeed exhaustive review of the 12:50 22 complete, 1 Jooked at both. In addition; I looked
1246 23 worlds published scientific litcrature ini1930 12:50 23 under tobacco and under cigarettes. I forget if
12:46 24 through January, 1964. 12:50 24 it was tobacco smoking and cigarettes. There were
12:46 25 Q Did.you first review the secondary materials and  {12:50 25 two tobacco-related entrics that were present. S0
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12250 1 there were a total of four entries. [ literally 12:54 1 described to you. I would have my notebook, 1

12:50 2 wrote every one of them down. [ tend to write on 12:54 2 would have the Index Medicus, I would be in the

1250 3 these notebooks too except I use the smaller 1254 3 library to do this. I would look under lung

12:50 4 version of this. So I would go to the Index 1254 4 cancer, bronchogenic cancer, under cigarettes,

12:50 S Medicus, 1930, I wrote down every article from 1254 5 under tobacco, and I literally wrote down every

12:50 6 each of the four categories that [ mentioned. And 12254 6 article that appeared in Index Medicus. 1did not

12:50 7 in my judgment, as far as humanly possible, I bad 12:54 7 duplicate. So if there was an article that was

1250 8 in front of me the world's scientific literature 1254 8 Listed under lung cancer and under bronchogenic

12:51 9 on that subject. Included original articles, 12:55 9 cancer, as much as possible I only entered it

12:51 10 clinical reports, case descriptions, editorials. 12:55 10 once. I'm sure I slipped a few times but

12:51 11 It did not index letters to the editor. I did 12:55 11 essentially I entered it one time.

12:51 12 that from 1930 to January, 1964. I wrote down the 12:55 12 Then after generating the bibliography, I

12:51 13 complete list, every article I could find under 12:55 13 went and read the articles and evaluated what the

12:51 14 those topics so I had as close to bumarily possible 12:55 14 author had to say. This is comprehensive.

12:51 15 1 believe the world's scientific literature on 12:55 15 Everything is there. It is representative. All

12:51 16 that subject. Then I went and read every one of 12:55 16 views are there. It meets sound historical

12:51 17 them. : 12:55 17 methodological approaches because you find out not
12:51 18 Q Do you remember how many articles that was? 12:55 18 only what people are saying but what people bad to
12:51 19 A Yes, and they presumably have been made available 12:55 19 say about that view, did they accept it or not,

12:51 20 to you as part of the materials. But I would say 12:55 20 did they reject it or not, did it create a stir.

12:51 21 all together in the range of 1100, 1200 articles 12:55 21 Everything is there. Then these comments over

12:51 22 with the number of articles increasing 12:55 22 here I would read the article and sort of

12:52 23 significantly after 1950 reflecting the watershed 12:55 23 summarize what it was about, what the point was,
12:52 24 year of 1950 and bow intensely this became a 12:55 24 etc., etc.

12:52 25 subject of scientific inquiry at that time. But 12:55 25 Q Dr. Ludmerer, would you agree that this documcot
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1252 1 if you were 10 take the three - I have three 12:55 1 is very difficult to read?

12:52 2 bibliographies. One is 1930 to 1950. That made 1255 2 A Yes, [ would.

12:52 3 sense because 1950 was such a watershed year in 12:56 3 Q Do you have your original notes?

12:52 4 view of everyone who had studied the subject. [ 1256 4 A No.

12:52 5 agree with that interpretation. 12:56 5 Q Do you know where they arc?

12:52 6 Then there is a second bibliography 1950 to 12:56 6 A Plaintiff attorney Mark Edell took them from us in
12:52 7 1959. The only reason it stops in 1959 is that 1256 7 1990, promised to return them, never has done s0.
12:52 8 the number of articles each year is increasing 12:56 8 Q Ijust want to put on the record the United States
12:52 9 and, as | mentioned before, periodically there 12:56 9 reserves its right to depose Dr. Ludmerer on these
12:52 10 were meetings with the Arnold & Porter group and 12:56 10 rcfcrence materials should the United States cver
12:53 11 others who may have chosen to attend in which I 12:56 11 obtain a copy that it can read. :

12:53 12 would discuss the findings and what [ found and 12:56 12 A May I put on the record that as far as these

12:53 13 bere is what we have. There was so much material 12:56 13 things go, I would love to have my originals

12:53 14 after 1950 that we decided 1o have a conversation 12:56 14 returned to me. 1 cannot read these any better

12:53 1S in 1950 to 1959 and then I completed this on 1960 12:56 15 than you can. But a plaintiff attorney from

12:53 i6 to January, 1964. 12:56 16 another case, not related to the US government,

12:53 17 Q I'm going to hand you what has been marked as 12:56 17 took them and ncvant-,tumeddmn.

12:53 18 Ludmerer Deposition Exhibit 7. Can you identify {12:56 18 Q Do you remcmber the name of the law firm?
12:53 19 this onc? 12:56 19 A Iremember the name of the lawyer but not the law
12:53 20 A Yes, Ican. This is Exhibit 7. This is a copy of 12:56 20 firm. The lawyer was Mark Edell.

12:53 21 the bibliography and my comments having read the 12:56 21 Q Wasi it in the Cipollonc case?

12:53 22 articles from the 1930 to 1950 period. Between 12:56 22 A This had to do with the retrial of Cipollone.

12:54 23 that period there were 276, in the range of 280 12:56 23 Mark Edell was the attorncy who won the original
12:54 24 articles, plus or minus one or two, I ideatified 12:56 24 verdict. He was the attorney who was leading

12:54 25  from the Index Medicus in the fashion that 1 ' 12:57 25 things for the retrial of the casc and he was the -
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12:57 1 attorney somewbere in New Jersey, who deposed me 13:00 1 the date 2/16/91.
12:57 2 on my first deposition, the one I mentioned 1300 2 A That's correct.
12:57 3 before, for the retrial of the Cipollone case, in 13:00 3 Q Somy guestion is, if you were doing this in *88
12:57 4 1990. And I had my originals there at his 13:00 4 and '89, why do I kecp runniang across that date?
12:57 5 request. And instead of going through copies, we 1300 5 A The reason that you run across different dates is
12:57 6 went through oniginals. He said you know, 13:00 6 that I consulted this at different times.
12:57 7 wouldn't it be great if these were typed up and 13:00 7 Q Sothat's a notation of a day of consultation?
12:57 8 transcribed. I said fine. Then be said you know, 13:01 8 A Right, because I did the project in 1988 and 1999
12:57 9 I would like my staff to transcribe tbese so we 1301 9 (sic) but then as you know there was a deposition
12:57 10 will all have a written copy of it. Your 13:01 10 in 1990, trial testimony in 1991, and at that time
12:57 11 bandwniting is not very good. Even on the 13:01 11 I would go back and review the notes and sometimes
12:57 12 original my handwriting is not always very good. 13:01 12 on a second reading or third reading in
12:57 13 To tell you the truth, I was a little 13:0¢ 13 preparation for a deposition or for trial
12:58 14 apprehensive. I felt that - I was concerned 13:01 14 testimony something would catch my eye for some
12:58 15 about getting them back. But it wasn't my call 13:01 15 reason. The fact you find February, '91 I suspect
12:58 16 and the attorneys from Amold & Porter said that's 13:0t 16 it has to do with the Kotler trial, I was N
12:58 17 satisfactory with us, please return them in a 13:01 17 revicwing my copy, one of these things for the
12:58 18 prompt fashion. He said I promise I will do so. 13:01 18 Kotler trial and something caught my eye and [
12:58 19 He bas never returned them. For awhile I know 13:01 19 just made a point that this caught my eyc now as
12:58 20 attorneys from Amold & Porter were periodically 13:02 20 opposed to when I did it before.
12:58 21 calling him but they have just given up. He has 13:02 21 Q So the date is morc of what caught my cyc as
12:58 22 never returned them. I don't even know if they 13:02 22 opposed to an additional section of notes written
12:58 23 exist. I don't know if they are in an office 13:02 23 on that date?
12:58 24 drawer somewhere or if he destroyed them. I have 13:02 24 A Thatis correct. The basic notes that you see
12:58 25 never seen them back. 13:02 25 were done in 1988 and 1989. But as I thumb
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112:58 1 Q When did you put together this oniginal document? {13:02 1 through this myself I see a number of February,
12:58 2 A All of this work was done in 1988 and 1989. 1 13:02 2 1991 and that had to do with my review of the
12:58 3 might add, just for completeness, that serendipity 1302 3 notes in preparation for the Kotler trial.
i2:58 4 influences things. Why a person does what they 13:02 4 Q Would you tcll me again what the notes generally
12:58 5 do, how they get involved. As I told you before, 13.02 5 had to do with?
12:58 6 I did not contact Amold & Porter; they contacted 1302 6 A Areyou talking about the notes undemeath the
12:59 7 me. Part of the serendipity of my involvement is 13:02 7 articke?
12:59 8 that [ was between projects. I just completed my 13:02 8 Q First of all there will always be an author's
1259 9 second book, Learning to Heal, the one that [ had 13:02 9 name, I take it?
12:59 10 received tenure and promotion to associate 13:02 10 A That's comrect.
12:59 11 professor for. I hada't quite gotten into the new 13:02 11 Q And the name of aa article?
12:59 12 book that became, the new project that became the 13:02 12 A Comect. You will see, to the degree these poor
12:59 13 Time to Heal. So I had a window of opportunity to 1302 13 qualities let us see, there is a complete
12:59 14 do this study that [ would not have had had Murray 13.02 14 citation, you have authors, you have titles of
12:59 15 Garnick called me a year earlier or a year later. 13:03 15 article, primary lung cancer, 18 autopsy cases,
12:59 16 That's the sercndipity. m&gmgy_dy from 13:03 16 I'm reading from number 2, NEM, that's New
12:59 17 which my opinions today arc based was donc in 13:03 17  England Journal of Medicine, volume 203, pages 473
1259 18 1988, 1989. e T 1303 18 10477, September 4, 1930. .
12:59 19 Q There are some notations that I can read because 13:03 19 Q 30 maybe?
12:59 20 I'm going to ask you about and if you can't read 13:03 20 A 30. Again I bave something under it that is a
12:59 21 them, please let me know. On that, for the 13:03 21 clinical review, it discusses some of the clinical
13:00 22 record, this set that [ gave Dr. Ludmerer is Bates  113:03 22 behavior. You will see the next point under it
13:00 23 numbered A as in apple, P as in Peter, 5 024 0566 |13:03 23 etiology not discussed, which was an important
13:00 24 to 0638. On that first page, 0566, I scems to me 13:03 24 observation. And I did that at the time of
13:00 25 that out in the left-hand margin near. the top is 13:03 25 original reading for each of thvsg. Two years
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13.03 1 later, three years later with the Kotler tral 13:07 1 But beyond that, I'm really not able to say what I
13:03 2 went back and looked at some of this to refresh 13:07 2 was trying to do.
13:03 3 myself then for whatever reason something caught 13:07 3 Q But that table was written in February of "91
13:03 4 my mind in February of '91 and those are the 13:07 4 rather than as part of your original survey?
1304 5 February, '91 marks that you see in the left. 13:07 5 A Thatis correct, because you sec a date 2/16/01.
13:04 6 Q To the best of your memory do most of the notes 13:07 6 I was reviewing these meager copies that we had
13:04 7 have to do with a summary of the articlc or what 13:07 7 and doing some type of thinking about the subject
13:04 8 you thought were the important points in the 13:07 8 in preparation for Kotler and that table bad
13:04 9 article? 13:07 9 something to do with that but I can't tell you
13:04 10 A That is correct. That I can go even stronger and 13:07 10 anything more at this time. That's about as far
13:04 11 say that they eatirely have to do with the 13:07 11 as [ can go. '
13:04 12 summation of what was in the article and what was 13:07 12 Q That's finc. I'm going to hand you what has been
13:04 13 it about, that type of thing, yes. Was ita 13:07 13 marked as Depositidn Exhibit Ludmerer 8. This is
13:04 14 clinical study, was it a review, was it 13:08 14 another document that your attomcys scat us as
13.04 15 controlled, was it not controlled, what did they 13:08 15 reference materials.
13:04 16 find, what did they conclude. But I would say 13:08 16 A Correct.
13:04 17 exclusively there is a summation of what the 13:08 17 Q For the record, the Bates number is APS 024 0639
13:04 18 article was about. If I can just add a general 13:08 18 to 0669. Can you identify what this document is?
13:05 19 historical point as you are thumbing through. 1 13:08 19 A Yes, [can.
13:05 20 looked at in each of these cases the entire 13:08 20 Q Would you please?
13:05 21 article as an entirety because accuracy, fairaess 13:08 21 A Yes. This was the bibliography to the original
13:05 22 and comprehensiveness and not taking things out of 13:08 22 report prepared and written and filed by Dr.
13:05 23 context are important. A person can be ambivalent 13:08 23 Jeffrey Harris in the original Cipollone case. He
13.05 24 in an article on anything. You can take one 13:08 24 wrote an expert report, this is a bibliography to
13:05 25 quotation, but if it is not put in context that 13:08 25 that report.
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13:05 1 would suggest that the person has a certain view, 13:08 1 Q And were there articles in this bibliography that
13:05 2 but you can take another quotation from the same 13:09 2 you had not read for your original study?
1305 3 article and it would give a different 13:09 3 A Iactually reviewed this prior to undertaking my
13:05 4 interpretation. I read the entire article and had 13:09 4 own original study, in terms of the sequence of
1305 S summations about the overall thrust as opposed to 13:09 S events. This is the first thing that I did.
1305 6 what the non-trained individual, the individual 13:09 6 Q My fault for labeling them backwards.
13:05 7 not trained in history would do. It is easy if 13:09 7 A That's hard to know, even for me it is hard to
13:05 8 you are biased or if you are not trained in 13:09 8 know. The copies are so poor. This gets back to
1305 9 history, you have to pick and choose selectively. 13:09 9 the conversation we had before lunch. You asked
13:05 10 These comments referred to the entire article and 13:09 10 what I think is a very important question. I'm a
13:05 11 the entire articles were read. 13:09 11 doctor, 1 believe that lung cancer -- I belicve
13:05 12 Q On the last page which is Bates numbered 0638, at |13:09 12 that lung cancer is caused by cigarette smoking.
13:06 13 the bottom half of that page there is the date 13:09 13 We have known it for close to four decades.
13:06 14 again, 2/16/91, then it looks to me like a table. 13:09 14 Cigarette smoking is a great public bealth menace.
13:06 15 Can you explain what that bottom half of that page {13:09 15 I tell my patients not to smoke if they don't
13:06 16 is, if you remember? 13:09 16 smoke, I tell them to stop if they do, etc., €ic.,:
13:06 17 A I'm going to try. I can't guarantee. A, this was 13:09 17 etc.. You asked how does that viewpoint lend
13.06 18 11 years ago, and B the copy is poor. [can only 13:10 18 yourself to being a witness for the defense.
13:06 19 speculate what I was doing there. I would rather 13:10 - 19 And it was really this document that led me
13:06 20 not. I'm sorry, I just don't remember that. 13:10 20 to realize that I'm an advocate for pubhc hmlth.
13:06 21 Q That's finc. 13:10 21 I'm also an advocate for the mtegnty ity of lustory
13:06 22 A Clearly | was putting something together in the 13:10 22 and not changing the facts of history to _f_\{ggort
13:07 23 context of refreshing myself on the subject and 13:10 23 your political or social view of the preseat. So
13:07 24 organizing my thoughts for the preparation for the 13:10 24 I read the Harris report which looks like a very
1307 25 testimony I was going 1o give in the Kotler case. 13:10 25~ proper, academic report, it is lengthy, it is well
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13:10 1 typed, highly footmoted. But reading the text 13:43 1 principal I can -- they there are two important

13:10 2 itself from my general knowledge both as a 13:13 2 points. Number I, I did the same thing in general
13:10 3 histonan of medicine and as a physician, there 1313 3 that | did subsequently where [ would read an

13:10 4 were many statements in there that were frankly 13:13 4 article and I would have some sort of summation,
13:10 5 wrong, and many of them had footnotes. So I i314 5 whether it was about what they did, how they came
13:10 6 compared his statements with the original sources, 13:14 6 down. In addition to that there were a number of
13:11 7 and to my surprise and disappointment [ found that 13:14 7 important examples where as [ mentioned before |
13:11 8 he had in many cases actually misrepresented the 13:14 8 found that Dr. Harris misrepresented what was in
13:11 9 articles bere. He would claim in his report that 13:14 9 these articles and there were comments to that

13:11 10 the article -- that the author had made a certain 13:14 10 effect that he says that Dr. Smith said this when

1311 11§ stacment. You read the article, that statement 13:14 11 in fact if you look at the article he took it out

13:11 12 f had not been made. He fabricated it, He 13:14 12 of context where he says sdmething else.

13:11 13 5 committed fraud. It was distressing to me as I 13:14 13 Q You made a comment to that cffect?

13:11 14 5‘ described before. 13:14 14 A Imade a comment to those effects on this

13:1 15 And I was ready not to accept this assignment 13:14 15 bibliography where that occurred. He has a lot of
13:11 16 ; until I read that report and wrestled with the 13:14 16 sources bere. It is not that every article is B
13:11 17 f issue that I described to you before of boy, I 13:14 17 misrepresented, it is that maybe six or eight or

13:11 18 { wish everyone in the world would stop smoking 13:14 18 10 key articles from that from the period are

13:11 19 j tomortow. On the other hand, I'm an advocate for 13:14 19 misrepresented, and I made comments. But the copy
13:11 20 z the integrity of history, not changing it. That's 13:14 20 is 50 poor I can't — I'm having the same

13:11 21 % when [ consulted the Dean and my department 13:15 21 difficulty everyone clse has, reading it. Maybe

13:11 22 ! chairman, a few people like that and bow I got 13:15 22 Mark Edell will be kind enough to return the

13:12 23 ¢ into the case. But historically it preceded my 13:15 23 originals so [ will be able to read this better.

13:12 24 own research. This was my careful, obviously 13:15 24 Q The next exhibit I'm going to pass you is Exhibit
13:12 25 careful study of the Harris report because I not 13:15 25 number 9, Ludmerer 9, and again this --
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13:12 1 only looked at his quotations but compared his 13:i15 1 THE VIDEOGRAPHER: Off the record for a
13:12 2 quotations with the sources. 13:15 2 tape change. The time is 1:11 pM.

13:12 3 When I found he was misrepresenting them, 3 (Short recess was taken.)

13:12 4 that was disturbing to me and that led to my 13:24 4 THE VIDEOGRAPHER: Back on the record.
13:12 5 willingness to speak as an advocate of history in 13:24 5 The time is 1:18 pMm.

13:12 6 these issues afier consulting some of the 13:24 6 MR. WOODSs: Tthis is David Woods.

13:12 7 uaiversity leadership. This came first and then, 13:24 7 Because the Court has what I understand is a

13:12 8 Deposition Exhibit 8 came first, that was part of 13:24 8 pretty strict rulc on what objections I can make
13:12 9 the history, the Harris report, that's when [ said i3:24 9 versus not make, I didn't waat to say anything
13:12 10 to Murmay Garuick, 1 will uadertake the study. 13:24 10 carlier, but when Ms. Moltzen reserves her rights
1312 11 First [ did the secondary reading as we described, 13:24 11 to potentially reopen the deposition in the event
13:12 12 then | entered my own primary reading which I did “ 113:24 12 she is successful in extracting thesc long lost
13:12 13 in the systematic way that I described to you. 13:24 13 notes from Mr. Edell, I didn't want my silence to
13:12 14 This was actually the first thing that 1 did. 13:224 14 indicatc acquicscencc to her having any such
13:12 15 Q Deposition Exhibit 8 in chronology comes bef 13:24 15 rights. In the event she actually is ablc to get
13:13 16  Deposition Exhibit 77 13:24 16 thosc original notcs out of Mr. Edell, we can take
13:13 17 A That's correct. 13:24 17 it from there. That's all I want to say.

13:13 18 Q There are lots of notes in the margias on 13:24 18 Q I think we left off as I handed you Ludmerer
13:13 19  Deposition Exhibit number 8. Are those your notes 13:24 19 Deposition Exhibit 9, and again this was something
13:13 20 or are thosc someone else's notes? 13:24 20 that I reccived from your attorneys as refercnce
13:13 21 A Those are mine. 13:24 21 materials. The Bates number is APS 024 0997 to
13:13 22 Q And generally what were you commenting on ia those 13:24 22 1056. Again, they arc very difficult to rcad but
13:13 23 notes? Because again I cannot read most of this. 1324 23 I do belicve that the title on them is Paradigm.
13:13 24 A I can't do much better than you caa with many of 13:24 24 Could you tell me what this documeant 1s?

13:13 25 these. Again for the same reason, but in 13:24__25 A You are correct, the title is Paradigm. This is a
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13:24 1 figurative chapter of the original project done 13:27 1 and then you will have some comments summarizing
1324 2 toward the end of the project. Quite frankly, Ms. 13:27 2 what it says. Or is this done in a diffcrent
13:24 3 Moltzen, I don't remember if it was the last thing 13:27 3 method?
1324 4 I did or one of the last things I did, but it does 13:27 4 A 1 would say this is actually an amalgam. 1
13:24 5 very much have to do with the issue of methods of 1327 5 generated a bibliography called Paradigm, or
13:24 6 history that we talked about before, doing it 1327 6 something to that effect, which is a bibliography
13:24 7 properly, bringing a context to what you are 1327 7 of secondary sources, and its analogies with the
13:24 8 doing, the historical framework and understanding 1327 8 eardier bibliography —
1324 9 of how medicine and science evolved that a trained 13:28 9 Q Idon’t mean to interrupt. This may help. I'm
13:24 10 historian of medicine develops in the process of 13:28 10 going to hand you what has becn labeled as
1324 11 acquiring that training. 13:28 11 Ludmerer Deposition Exhibit 10 and it is called
13:24 12 Particutarly when I got to the literature of 13:28 12 Paradigm It looks like a bibliography. I
1324 13 the fifties and sixties, it occurred to me that 13:28 13 apologize if that was not a helpful interruption.
13:24 14 much of the debate at that time had a Kuhaian 1328 14 A Actually it was a helpful interruption. [
1325 15 explanation. By Kuhnian I'm referring to the 1328 15 appreciate you doing that. This is a study of
1325 16 greatest historian, philosopher of science, Thomas 1328 16 secondary literature. [ would make the same
13:25 17 Kuhn, K-u-b-n, who wrote seminal works on paradigm {13:28 17 comments about it that I did about the earlier
13:25 18 shifts, scientific revolution, this sort of thing. 1328 18 secondary bibliography. I think this is very
13:25 19 Whben one world view replaces another. And it 1328 19 thorough, I think it is very comprehensive and
13:25 20 struck me that we were experiencing such a 13:28 20 representative on literature dealing with this
13:25 21 paradigm shift in the investigations of lung 1328 21 issue of paradigm as it existed in April of 1989
1325 22 cancer in the fifties and sixties. The 13228 22 when I did this. I do not claim this to be
13:25 23 epidemiology, the old epidemiology was that of 1329 23 exhaustive and’ completely inclusive as [ would
13:25 24 infectious diseases. We have a new discipline 13:29 24 claim for my primary search when [ weat to the
13:25 25 being created, epidemiology of chronic diseases 1329 25 Index Medicus. This is pretty good. And as a
. Page 119 Page 121
13225 1 with new canons of truth, new ways to show 13:29 1 historian of medicine who keeps up with the field, v
13:225 2 causality; instead of having to show specific 329 2 you know what some of the important sources are to
1325 3 causes, you are talking risk factors. Instead of 1329 3 begin with, you pick up sources, you sec what
13225 4 having to have laboratory or experimental 1329 4 their bibliographies are, literature searches, you
13:26 5 confirmation that something is a toxin, you can 1329 5 talk with friends, and you put together a
1326 6 arrive at such conclusions indirectly through 1329 6 representative bibliography. And that is Exhibit
13:26 7 epidemiological studies if certain criteria are 1329 7 10. In Exhibit 9 I did not approach it in the
13:26 8 met. It was one world review emerging and 13:29 8 same fashion that I did the original sources.
13:26 9 challenging the traditional view that you have to 13:29 9 Q Exhibit 7?
13:26 10 demonstrate it in the laboratory, that there are 13:29 10 A Exhibit 7, to use that as an example. Exhibit 7 1
13:26 11 specific causes of disease, etc. : 13:29 11 look at every article and commented on them. On
13226 12 So to understand that point better, Idxd 13:29 12 Exhibit 10 I looked at everything here. On the
13:26 13 some work in the area of scientific revolutions, 13:30 13 other hand, not surprisingly, some of the books or
13:26 14 paradigm shifts, and that is the theme of Exhibit 13:30 14 articles proved to be more useful than others.
13:26 15 9, and indeed that's what I maintain today. The 1330 15 Some of them stimulated ideas and syntheses and
13:26 16 debate at that time had much to do with the 13:30 16 interpretations in my mind, and that's really what
13:26 17 creation of a new field, new canons of proof, no 13:30 17 this is. When I would read something from
13:26 18 definitions of causality, new definitions of risk, 13:30 18 Lilianfeld or from whoever it may be, that would
13:26 19 a newer view had to replace a traditional world 13:30 19 stimulate an idea or teach me something or belp me
13:26 20 view. This literally belped me understand that 1330 20 understand something, I kept these notes of it.
13:27 21 pheaomena. 13:30 21 But it is not a systematic or comprehensive
13:27 22 Q Was this set up along the samc lines as Exhibits 13:30 22 discussion of what Reference Number 1 said, what
13:27 23 Number 7 and 8 where you read the literature, and {13:30 23 Reference Number 2 said. This was a - more
13:27 24 thea for each onc that you list here you will hbave 113:30 24 accurately can be described as a working document
13:27 25 the name of the article or the book and the author 13:30 25 that helped me understand thesubiect.
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13:30 1 Q As a documeat, though, you did consider this and 13:34 I Actually, as I look at this, there are -- this
13:30 2 use this in coming up with your initial 13:34 2 list includes primary and secondary sources,
13:30 3 conclusions? 1334 3 because what I would find is that some of the
13:31 4 A That is correct. But, as I say, in distinction to 13:34 4 articles that [ would be finding on my own
13:31 5 the primary sources with Exhibit 7 being an 1334 5 themselves would talk about this conflict in world
13:31 6 example where after looking at each article and 1334 6 view. Traditionally medical science demanded
1331 7 making comments on each article, I did not 13:34 7 experimental view, but we knew epidemiologists
13:31 8 necessarily write down comments of everything on 13:34 8 feel there are other ways to do this. Some of the
1331 9 this bibliography. If something was helpful or 13:34 9 sources from the fifties and sixties contributed
13:31 10 taught me something or helped pull something 13:34 10 1o this view of a paradigm shift. That's what got
13:31 11 together, I would. But there were other things 13:35 11 me thinking of it in the first place when I read
13331 12 that [ didn't learn anything that [ didn't already 13:35 12 some of the articles form the fifties and sixties
13:31 13 know or weren't as belpful as I hoped it might be, 13:35 13 and they would use words such as paradigm shift,
13:31 14 and I didn't feel the need to write this specific 13:35 14 new ways of proof. Some of the challenges and
13:31 15 comment on here. By "here" [ mean Exhibit 9. 13:35 15 discussions that were going on at the time about
13:31 16 Q How did you go about selecting thesc 56 items? 1335 16 how does one really demonstrate a cause, what type
13:31 17 A Well, as | mentioned before, there is an art as 13:35 17 of criteria do you need? So I appreciate your
13:31 I8 well as a science, but by staying up with the 13:35 18 making that point. I think that it would be more
13:31 19 literature, by baving been a professionally 1335 19 accurate to characterize this bibliography as
13:32 20 trained historian of medicine, I knew Thomas Kuhn 13:35 20 consisting of both primary and secondary sources.
13:32 21 and some of the articles or books on this theme of 13:35 21 Q And also to characterize this bibliography as not
13:32 22 scientific revolution, paradigm shift, that sort 13:35 22 being exhaustive?
13:32 23 of thing. 1 did a bibliography search and 1 13:35 23 A I would not claim that it is exbaustive. | would
13:32 24 learned of other articles, more recent articles 13:35 24 claim that it is sufficient, but I would not claim
13:32 25 that were interpreting those decades in exactly 13:35 25 it is exhaustive, that every article or book on
Page 123 Page 125
1332 1 the same fashion. Susser, for example, Number 52, 13:35 1 the subject of paradigm or scientific revolution
13:32 2 Epidemiology in the United States after World War 1335 2 is there. 1 would claim that it is sufficient and
13:32 3 1. The evolution of technique. Terrorists. 13:35 3 thorough and comprehensive.
13:32 4 Number 53 what be is calling the second 13:35 4 Q Sufficicat for what purpose?
1332 5 epidemiological revolution. So I did a literature 13:35 5 A Sufficient for the purpose of developing and being
13:32 6 search, there was already an emerging literature 13:35 6 able to defend the viewpoint that a revolution was
13:32 7 developing at this point that a scieatific 1335 7 going on within epidemiology itself, what Susser
8 revolution or paradigm shift was in fact 1335 8 called the epidemiological revolution, new
13:32 9 occwring. 13:35 9 standards of causation, new ways of demonstrating
13:33 10 Other literature searches helped, sometimes 13:36 10 proof. Basically to understand the evolution of
13:33 11 references for -- you would read something and 13:36 11 the epidemiology of chronic diseases as a new
13:33 12 there would be references to mm&hng ina 1336 12 discipline, how that greW, how that became
1333 13 bibliography or citations and you would pick that 13:36 13 institutionalized, sufficient to tcll a
13:33 14 up. Consult historical colleagues, "Anything on 13:36 14 respounsible story.
13:33 15 the paradigm issue or scientific revolution that [ 13:36 15 Q What is the time period of that second
13:33 16 sbould know of that I havea't?" It is an art. 13:36 16 epidemiological revolution?
13:33 17 Q Ican see where most of these fit into the 13:36 17 A Basically at the threat of the tobacco
13:33 18 definition of secondary sources that you were 13:36 18 controversy. Largely out of the tobacco
13:33 19 talking about. I do have — would you look at 13:36 19 controversy, to a secondary degrec out of the
13:33 20 Number 9, please, Jerome Comﬁclﬂ. He is writing [13:36 20 Framingham study. It was largely embedded in the
13:33 21 in 1951 and he is applying it to cancer of the 13:36 21 tobacco controversy. So the time period would be
13:33 22 lung, breast and cexvix. 13:36 22 roughly 1950 to the mid sixties.
13:33 23 MR. WOODS: Objection. 13:36 23 Q I'm going to hand you what has becn labeled as
13:33 24 Q Iso't that a primary source? 13:36 24 Ludmerer Deposition Exhibit Number 11. Can you
13:34 25 A I'would say that is a correct characterization. 13:36 25 ideatify that docuyment for me?

JOHN M. BOWEN & ASSOCIATES - 816-421-2876

“Page 122 - Page 125




KENNETH LUDMERER Multi-Page™  UNITED STATES OF AMERICA -vs-
AUGUST 8, 2002 PHILIP MORRIS, INC,, et al.
Page 126 Page 128

13:37 1 A Yes. 13:40 1 included in one of the earlier bibliographies. By

13:37 2 Q What is it? 13:40 2 the way, between here and there, there is a

13:37 3 A Item 11 is entitled Supplemental Bibliography. 13:41 3 similar bibliography, 1950 to '59, 1960 to '64

13:37 4 Q While you are looking that over, for the record 1 13:41 4 which is 1988, '89.

13:37 5 will say that the Batcs number on this is APS 024 13:41 5 Q And this Exhibit Number 11, I take it that again

13:37° 6 1062. The second page is 1063. The third and 13:41 6 it is a mixturc of primary and secondary, is that

13:37 7 last page cannot be read. I'm sorry, go ahead. 13:41 7 correct?

13:37 8 A Ido not remember precisely at what point this was 13:41 8 A Ican'tsecit. May I see it, please? That is

1337 9 put together. If I were to hazard a guess -- 13:41 -9 correct.

13:37 10 Q Did you put it togcther? 13:41 10 Q I'm handing you what has been marked as Ludmerer
13:37 11 A Yes, I did. It would have been at one of two 13:41 11 Deposition Exhibit 12. Can you identify that?

13:38 12 points. I think it is most likely that this was 13:41 12 A Exhibit 12 is entitled Additional Bibliography,

13:38 13 put togetber in late 1990 or early 1991, in 13:41 13 and there are 24 items on it. Most of the sources

13:38 14 preparation for my first trial appearance at the 13.42 14 as [ look through quickly are secondary sources,

13:38 15 Kotler case. Idid my work, as [ mentioned to you 13:42 15 but actually it is a mixture of primary and

13:38 16 before, in ‘88 and ‘89, but now a couple of years 13:42 16 secondary sources. Actually, as I look through it

13:39 17 later there is a trial, you find a few new things, 13:42 17 probably it is a2 mixture, a combination of

13:39 18 you find you forgot to put a few things in. A 1342 18 secondary and primary sources. This was put

13:39 19 supplementary bibliography was put together for 13:42 19 together for completeness sake in this more recent

13:39 20 the sake of thoroughness and complete revelation 13:42 20 year of my involvement. My opinions basically

13:39 21 to the opposing side of everything that I had 13:42 21 come fiom the '98, '99 study.

13:39 22 consulted. I believe it was done at that time. 13:43 22 Q You mean '88, *39?

13:39 23 Q To put these in a chronological order then, 13:43 23 A Yes,'88. What did I say?

13:39 24 Deposition Exhibit 8 comes first, that's the 13:43 24 QI thiak you said 98, '99.

13:39 25 Harris bibliography? 13:43 25 A '88,'89. As! think I mentioned, six years weat
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13:35 1 A That's correct. 13:43 1 by with o contact at all, then the last four or

13:39 2 Q Then Deposition Exhibit Number 7, which is the 13:43 2 five years there has been a flurry of cases and

13:39 3 1930 to 1950 portion of your matcrials, in time 13:43 3 occasional deposition or trial that I have been

13:39 4 comes next, is that correct? 1343 4 involved with. This is just a supplemental

13:39 5 A Actually, that is not correct. There would be the 1343 5 bibliography of things that I encountered in that

1339 6 original bibliography of secondary sources that 1343 6 more recent preparation for completeness or may

1339 7 would come next. This is a generalization that I 1343 7 bave forgotten to put on one of the earlier

13:39 8 did, most of my work on what historians call 13:43 8 bibliographies. The objective was complete

13:39 9 context first, then I jumped into the primary 13:43 9 disclosure to the plaintiff of everything that T

13:39 10 sources. That would have been second, then this 13:.43 10 have seen. [ haven't gone through and checked. 1
1339 11 would have been afterwards. 13:43 11 would suspect that some of the things here are in
13:39 12 Q Docs the Paradigm then, Exhibit 9, come before the| 13:43 12 those earlier bibliographies. But just to be sure

13:40 13 cxhibit we arc working on now, Exhibit 11, the 13:43 13 everything was listed we put together a

13:40 14 supplementary bibliography that you think might {13:43 14 supplemental bibliography, we called it Additional
13:40 15 have been written in '917 13:43 15 Bibliography, November 2001, so you would have a
13:40 16 A I'm sorry, I didn't hear that question. Could you 13:43 16 record of everything that I have consulted.

13:40 17 repeat it please? 17 (Deposition Exhibit No. 13 was marked

13:40 18 Q The paradigm work, docs that come before the 13:44 18 for identification.)

13:40 19 supplcmental? 13:44 19 Q I'm going to hand you what has becn marked as
13:40 20 A Yes. Paradigm was part of what I call the 13:44 20 Ludmerer Deposition Exhibit 13 and it is part onc
13:40 21 original crutch, I think in ‘88, 1989. That, the 13:44 21 of the 1964 report of the advisory committce to
13.40 22 supplemental bibliography, was the additional 13:44 22 the Surgeon General of the Public Health Service
13:40 23 sources put together [ believe before the Kotler 13:44 23 entitled Smoking and Health. On Page 19, beading
13:40 24 trial that either I discovered in preparation for 13:44 24 Chapter 3, this particular chapter is called

13:40 25 that-or that just for some reason didn't get 13:45 25 Criteria for Judgment. “In making
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13:45 1 critical appraisals of data and iaterpretations 13:48 1 A In science what matters is ideas and proof and i
13:45 2 and in formulating™ -- 13:48 2 argument, and not who happened to fund it, not /
13:45 3 A What line are you on? 13:48 3 whether it is National Institute of Health or

13:45 4 Q The very top. "In making critical appraisals of 13:48 4 whether it is Memorial Sloan-Kettering or a

13:45 S data and interpretations and in formulating its 13:48 5 private foundation or whatever. It is the ideas

13:45 6 own conclusions, the Surgeon Geaeral's advisory {13:48 6 that count. Many projects also - again, I'm glad

13:45 7 committee on smoking and health, ..., made 13:48 7 you asked that question because it illustrates

13:45 8 decisions or judgmeants at threc levels." And it 13:48 8 some of the complexities of the history and the

13:45 9 looks like they look at the validity of a 13:48 9 untidiness of history. This whole issue of

13:45 10 publication or report and the elements they used 13:48 10 funding also depends on chronology. If you are

13:45 11 for the competence of the training of the 13:49 11 looking before World War 11, there was very little ,
13:45 12 investigator, degree of freedom from bias, design  [13:49 12 funding of any sort, and people often did studies 1
13:45 13 and scope of the investigation, adequacy of 13:49 13 ou their own, they did work at night and they i
13:45 14 facilities and resources, and adequacy of 13:49 14 would go back to the hospital and do retrospective '
13:45 15 controls. Did you make any value judgments when |13:49 15 reviews, they would have small grants. This era g
13:45 16 you were reading and revicwing the various 13:49 16 of larger funding is really post World War u i i
13:46 17 studies? 13:49 17 = phenomena. \
13:46 18 MR. WOODS: objection. 13:49 18 The issuc of funding becomes additionally |
13:46 19 A Idon't know that I formally went through in a 13:49 19 complex in that you find many studies that bave ‘,
13:46 20 systematic way and gave each paper a numerical 13:49 20 multiple sources of funding, private and public. '
13:46 21 score or that sort of thing. On the other hand, [ 13:49 21 But basically ideas count and I did not do -- not
13:46 22 do think it is important to point out that part of 13:49 22 sources of money. Science is a marketplace of
13:46 23 reading the literature is to read it critically. 13:49 23 ideas, you have to be able to demoanstrate and
13:46 24 In that sense [ did. I did take into account not 13:49 24 prove and persuade others and ultimately over the ;
1346 25 only who wrote things, the Nobel laureate said 13:49 25 long run that is what is important, not who your  ;
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13:46 1 something, the leader in the field, you take that, C {1349 .funder bappened to be. e ;
13:46 2 one tends to take that more seriously than if a 13:49 2" Q Do you believe thé source of fundmg gan ever }\
13:47 3 post-doc in an unimportant lab said something. 13:49 ? influence scientific independence? ? )
13:47 4 The emphasis is part of critical review of 13:50 4 A You know, [ don't know. It wouldn't surprise me /
1347 S everything. But I did notice the type of study 13:50 5 if you can find an occasional instance when that /:‘l
13:47 6 that it was. Was there data or was it 13:50 6. happened. I would submit that that we would bc an -
1347 7 speculation? Was it a controlled study or an 13:50 7 N aberration.” Becaiise Grie of the Tast thmgs -

13:47 8 uncontrolled study? Is this a formal 13:50 8 Ascxennsts wants to do is to be exposed as a

13.47 9 epidemiological, well-controlled, retrospective 13:50 9 fraud. It would destroy a scientist’s reputation

13:47 10 study with good coatrols, such as we saw after 13:50 10 if it could be shown that funding sources

13:47 11 1950, or is this an uncontrolled study. Igot 100 13:50 11 influenced one’s viewpoint. Now we are all

13:47 12 patients, 80 of them, 80 percent smoke, maybe 13:50 12 biased, all of us bave our biases and prejudices. %
13:47 13 smoking is the cause. 13:50 13 But I'm talking about fabrication, changing data, 3‘
13:47 14 [ would distinguish between that and a letter 13:50 14 changing meaning, this sort of thing tbat goes 1,
13:47 15 to the editor where someone would say I have no 13:50 15 beyond the bias that each one of us carries in our %
13:47 16 data, but maybe this is going on or maybe that is 13:50 16 day-to-day world. The scientist who can be shown |
13:47 17 going on. So I do think it would be fair to say 13:50 17 to be unfair, dishonest, is a person who bas lost %
13:48 18 that in the formation of my opinions I looked not 13:51 18 a career. We have aberrations in the history of ;
13:48 19 only at what was said but who said it, how it said 13:51 19 science where that has happened, but those are ~
13:48 20 it, what was the evidence to substantiate that, 13:51 20 considered aberrations. )
13:48 21 how did other people react to it and so forth, 13:51 21 Q Do you remember if any of the primary hmt‘“" |
13:48 22 yes. 13:51 22 that you revicwed was published as a result of f
13:48 ( 23 Q Did source of funding go into your judgment? 13:51 23 tobacco industry funded projects? .

13:48 124 A Notatall 13:51 24 A Yes, I do. Now I do want to underscore, as I did 1
13:48 {25 Q Why not? 13:51 25 before, that I did not do a systematic review of j
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13:51° 1 funding sources in my study of the papers. I 13:54 1 the evidence. Less the observations themselves,
13:51 2 looked carefully at the papers and what they said 13:54 2 more the interpretations and what conclusions can
13:51 3 and what the type of paper was, is this a clinical 13:54 3 be drawn from epidemiological data in the absence
13:51 4 study, a pathological study, epidemiological 13:54 4 of the traditional experimental laboratory type of
13:51 5 study, experimental study of some sort, was it 13:54 5 confinmation that medical science at that time was
13:51 " 6 controlled, does the data seem to be or are the 13:54 6 accustomed to. So there were plenty of those in
13:51 © 7 conclusions validated. All of those sorts of 13:54 7 the fifties and sixties. They decreased with time
13:51 . 8 things I looked at. It is very common, as I said 13:55 8 because you have a building consensus, a growing
13527 9 before, for investigators, particularly after 13:55 9 consensus. In the 1950's a hock of a lot of
13:52; 10 1950, to bave multiple sources of funding because 13:55 10 skepticism about the idea that lung cancer might
13152‘;5 1t that's when the private foundations like American 13:55 11 be caused by cigarette smoking, then you start
13:52 12 Caacer, American Heart are as starting to grow, 13:55 12 seeing the building of the consensus in the early
13:52; 13 that's when the National Institutes of Health is 13:55 13 pronouncements by public health agencies and you
13:52 14 also taking off. 13:55 14 start to witness a furn in sentiment within the
13:5? 15 And T also noticed that some of the papers 13:55 IS scientific community and it grows year by year.
13:5% 16 were funded by the tobacco industry, either 1 13:55 16 I like to usc the term a growing consensys,
13:52 17 think it is the TIRC or individual companies, and 13:55 17 an emerging consensus. On the other hand you
13:523‘; 18 I can recall - [ didn't systematically study it 13:55 18 coatinued to see skepticism toward that view by
13:52% 19 but there were papers that had conclusions that 13:55 19 responsible scientists through the early sixtics,
13:522 20 were critical of the tobacco industry that were 13:55 20 through the Surgeon General's report. To my
13:52 21 supported by cither TIRC money or supported by one 13:55 21 knowledge in the great majority of these cases,
13520 22 of the companies. 13:55 22 these were independent scientists. These were not
13:52; 23 For example, one of the confirmations that 13:55 23 tobacco company scientists. They tended to be
13:52 24 the carcinogenic agent, benzoapyrene, exists in 13:55 24 laboratory workers, Memorial Sloan-Kettering,
13:52 ( 25 cigarette smoke, which was published was done by a 13:56 25 Yale, National Institutes of Health, many of them
a Page 135 . Page 137
13:53 ’ 1 scientist working at, I believe the American 13:56 1 were statisticians. These were the types of
13:53 ‘ 2 Tobacco Company. One of the published 13:56 2 individuals who in the fifties and sixties were
13:53 ‘ 3 confirmations of the skin painting experiments was 13:56 3 still expressing their reservations about the
13:53 i 4 published I remember by Dr. Bock who was employed [13:56 4 hypothesis; not about the data, but about the
13:53 i 5 by onc of the tobacco companies. [ observed this 13:56 5 meaning or interpretations that could be concluded
13:53 |6 anecdotally. Ididn't systematically see it. 1 13:56 6 from it.
13:53 f 7 don't bave a graph that I can give you. 1did see 13:56 7 Q Iwant to clarify my question and your answer. My
13:53 g 8 studies that had observations or conclusions that 13:56 8 question was, did you sec articles funded by the
13:53 |9 helped build the case against cigarette smoking 13:56 9 tobacco industry that discussed -- that supported
13:53 i 10 that in some way were funded by cither a tobacco 13:56 10 the open controversy? And you said there were
13:53 2 11 company or the TIRC. Most of the papers, of 13:56 11 plenty of articles like that. But I had limited
13:53 ; 12 course, had other sources of funding. American 13:56 12 it to tobacco industry articles. Were you
13:53 ‘ 13 Heart, American Lung, National Institutes of 13:56 13 limitiag it to it in your answer also?ﬁumﬁ
13:53 |14 Health, so forth, that's where the majority of it 13:56 14 A No. Agaid I have'iof at any pomt studied ideas™™"..__
13:53 15 came from. 13:56 15 . “in relation to funding sources. And as I said N
13:53 16 Q You said you rcmember some TIRC and industry  {13:56 16 - before, in science what matters is idea and proof \
1:53 17 funded projects that where the result was against  [13:57 17 . and evidence and persuasion ultimately and not who i
13:54 " J8’ ./ smoking or that camc out saying that smoking did |13:57 18  -thefunder happens tobe. . - o
13:54.39.. cancer. Do you remember if there were any  {13:57 19 If one is looking at those who expressed
13:54 2077 " studies ?at came out promoting the ideca that it 13:57 20 their doubts about being able to draw causal
13:54 21 ill an opcn question? 13:57 21 conclusions from existing evidence in the fifties
13:54 22 MR. WOODS: objection. 13:57 22 and sixties, the great majority of those people to
13:54 23 A Well there were a number of studies and a number 13:57 23 my knowledge had no relationship to the tobacco
13:54 24 of papers and essays and articles in the fifties 13:57 24 industry. I'm making that point. These are
-H3:54 25 and sixties that did express theirskepticism of 13:57 25 people, as I said thcy’tcndcd 1o be people of the
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13:57 1 traditional paradigm that you needed to have 14:00 | classic book, the Structure of Scieatific
13:57 2 laboratory confirmation or experimental 14.00 2 Revolutions. If a persou is going 1o talk about
13:57 3 conversation. They were laboratory workers, not 1401 3 scientific revolutions, if a person is going 1o
13:57 4 epidemiologists. They were suspicious, 1401 4 talk about paradigm changes, if a person is going
13:57 5 intellectually what does this mean. It docsn't 1401 5 to talic about the establishment of a new ficld or
13:57 6 meet the traditional standards. And the ones who 1401 6 new ways of demonstrating causation, you got to
13:57 7 immediately come to mind were funded by major 14:0t 7 understand Thomas Kuhn and his work in scientific
13:58 8 . private cancer institutions such as Memorial 1401 8 revolutions. But the issue of cigarette smoking
13:58 9 Sloan-Kettering, they were medical schools such as 1401 9 and public health is not something that Kuhn
13:58 10 Yale, many of them with the National Cancer 14:01 10 discusses in the book. So both types of items are
13:58 11 Institute. They were the laboratory workers and 1401 11 on this bibliography. Some items specifically
13:58 12 they were government funded. 14:01 12 come out of the smoking health controversy. When
13:58 13 Q Was all of the primary litcrature that you 14:01 13 you see participants in the study talking of these
13:58 14 reviewed published in peer revicwed journals? 14:01 14 terms, we got a new paradigm, we got to persuade
13:58 15 A I belicve that is a requirement to be listed in 1401 15 others about it. That comes from the primary
13:58 16 Index Medicus so [ believe the answer to that is 14:.01 16 literature. But if you were reading Thomas Kuhn,
13:58 17 yes. There is something in medicine that we call 14.01 17 if you are reading the literature on scieatific
13:58 18 throw-aways, things are published in them, you get 14:01 18 revolutions itself, that is necessary in my
13:58 19 it because you are a doctor, and there is stuff in 14:01 19 opinion to understanding the paradigm shift that
13:58 20 it. Everything I reviewed is from the Index 14:02 20 was occurring. But you are correct it doesn't
13:58 21 Medicus; and if not 100 percent peer reviewed, it 14:02 2i necessarily talk about tobacco or lung cancer per
13:58 22 was 99.9 percent peer reviewed. 14:02 22 se. It gets back to principles of history,
13:58 23 Q I was originally going to ask you if all of the 1402 23 putting things in context, understanding the
13:58 24 primary literature you revicwed was on the subject {14:02 24 context of the events more fully that you are
13:59 25 of smoking aad health but now that you have 1402 25 studying. So both types of things are bere.
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13259 | explained the paradigm to mc I already know the 14:02 1 Q I asked you this for the secondary literature, now
13:59 2 answer to that. Is it not truc that all of the 1402 2 I'm going to ask it for the primary literature.
13:59 3 primary literature that you reviewed for your 1402 3 Did you revicw any internal tobacco industry
13:59 4 study was not on the subject of smokiag and 14:02 4 documents in your review of the primary
13:59 S health? 14:02 5 literaturc?
13:59 6 A It really relates to smoking and disease because 1402 6 A No,Ididn't. And this has to do with issues of
13:59 7 these are original studies that were helped 14.02 7 setting boundaries. Now that you mention this,
13:59 8 building a new ficld, the ficld of epidemiology of 14:02 8 this is something that I would also like to be an
1359 9 chronic diseases. That was central to solving the 14:02 9 addendum to my response to your earlier question
13:59 10 lung cancer questions. So I would say it does 14:02 10 of how historians do work. One of the things you
13:59 11 relate to the issue of smoking and health. 14:02 11 have to do is be able to put boundaries around a
13:59 12 Q Butall of those articles do not tiscuss smoking 14:02 12 project, where you begin at a point, where you end
13:59 13 and health, is that comect? 14:03 13 at a point, why something is included, why
13:59 14 A Which articles are you referring to? 1403 14 something might not be included, otherwise you are
13:59 15 Q In the work you did eatiticd Paradigm? 14:03 15 doing research for life and not writing anything.
13:59 16 A Do have you that Paradigm bibliography? That 14:03 16 The study I did is, one chapter of it
13:59 17 would help me more. 1 believe it is correct to 14:.03 17 obviously is a very complex case and complex
14:00 18 say that some of the literature that [ consulted 14:03 18 serics of events. I studied things as a historian )
14:00 19 in this issue of understanding the second 1403 19 of medicine, the evolution or scientific
14:00 20 epidemiological revolution is a more general 14:03 20 understanding of the causes of lung cancer that
1400 21t secondary literature to help me understand 14:03 21 culminated with the consensus that grew in '64
1400 22 scientific revolutions and paradigm that help me 1403 22 with the Surgeon General's report, the last step
14:00 23 understand the events of smoking and health but 14:03 23 of the process. .
14:00 24 don't necessarily discuss smoking and health per 1403 24 I did not go into other areas, company
14:00 25 se. For example, I list Thomas Kuhn in his 14:03 25 behavior, company signs, what companics knew, what

JOHN M. BOWEN & ASSOCIATES - 816-'421—2876

“Page 138 - Page 141




KENNETH LUDMERER Multi-Page™  UNITED STATES OF AMERICA -vs-
AUGUST 8§, 2002 PHILIP MORRIS, INC,, et al.
Page 142 Page 144
14:03 1 they didn’t know, how they acted. It was not 1407 1 funding by TIRC?
14.03 2 necessary for what I did. I have not reviewed 1407 2 A Thatis correct. I cannot tell you exactly. But
1403 3 company documents. In the same way I haven't 14:07 . 3 I can't say that about any funding source. I mean
14:03 4 studied public opinion or public perceptions. 1407 4 as we sit here today ideas, as | said before, what
14.03 5 .That was not part of the project that I did. 1407 S matiers in science ultimately is the quality of
14:04 6, Q Did you belicve that the intcrnal documents of the {14:07 6 ideas and evidence and not the funding sources. I
14:04 7 3 industry were not important to the context? 1407 7 cannot tell you how many of the articles were
14:04 8 i A [ think that for the project that I did, the state 14:07 8 supported by the National Cancer Institute, bow
1404 9 of scientific knowledge of the causes of lung 1407 9 many by the National Institutes of Health, how
1404 10 3 cancer and bow we investigated that and how we 14:07 10 many by the Public Health Service, how many by the
14:04 11 % came to conclusions that we did, I mamtam that 1407 11 American Cancer Society, how many by the American
14:04 12 |  the acceptable currency is the p\mx“bl;sbcd 1407 12 Heart Association, how many by local foundations,
14:04 13 ;| scientific literature. This is pretty standard in 1407 13 how many by an individual tobacco company, how
14:04 14 ESE;I;};‘Z;{ medicine. Insofar as company 14:.07 14 many by the TIRC. 1am unable to speak to that.
14:04 15" scientists may have published, and that was part 1407 1i5 I can say just impressionistically that the
14:04 16 of what I looked at as I indicated to you before, 1408 16 majority of published sources were published from
14:04 17 on the other hand reviewing company attitudes, 14.08 17 funds that did not involve TIRC or tobacco money
14:04 18 company responses, company bebaviors, [ understand  [14:.08 18 or tobacco interest. I can also tell you
14:05 19 the relevance of those issues to these cases but | 14:08 19 anecdotally that I would occasionally encounter a
14:05 20 do not fec! that they were pertinent to the role 1408 20 published study that had been funded by the TIRC.
1405 21 that I played in this. I have not done that. 14:08 21 I can't tell you how many that that would happen.
14:05 22 Q Did you review the articles in a publication put 1408 22 Some of them had conclusions that were actually on
14:05 23 out quarterly by the Tobacco Institute called 14:08 23 the side that cigarette smoking is dangerous. |
14:05 24 Tobacco and Health? 14:08 24 There were those.
14:05 25 A No, I did not. 14:.08 25 In my opinion the two most important that I
- Page 143 Page 145
14:05 1 ai’g;Axc you familiar with the tcrm TIRC? 14.08 1 remember as we sit here today were the Bock
14:05 2 1A Ihave beard the term. I don't know much about 14:08 2 article which was a confirmation of skin painting
1405 3 it. 1408 3 and one of the confirmations that benzoapyrene
14:05 4 ;| Q What do you know about it? 1408 4 exists in cigarette smoke.
14:05 S |A Iknow that the mounting scientific information, 14:08 5 Q As I understand the manner in which you reached
1405 6 building a case that cigarette smoking might be 1408 6 your conclusions, you selected primary and
1406 7 the cause of lung cancer, I say “might be" because 1409 7 secondary sources, and then read thosc sources and
1406 8 we are talking 53, but the tobacco industry 1409 8 made notcs about those sources. What clse, what
1406 9 concerned about this issue, it is my understanding 14:09 9 other techniques did you usc in your analysis whea
14:06 10 i that in response they formed an organization 14:09 10 you got to that point, the notes?
14:06 11 é called the TIRC. 1always forget what those 14:09 11 A Well historians are limited by available cvidence.
14:06 12 § initials stand for, Tobacco Institute Research 1409 12 When you get beyond primary sources and get beyond
14:06 13 | Council or something. [ don't know to what degree 14:09 13 secondary sources there really isn't much else for
14:06 14 they werc involved with supporting research. 1 14.09 14 a historian to look at. Ithink I was complete
14:06 15 know that there was an industry organization that 1409 15 and compreheasive in looking at pertinent sources
14:06 16 funded certain research. 1 don't remember to what 14:09 16 that addressed this. I think what is especially
14:06 17 | --Idon't know to what degree TIRC was a 14:09 17 important was my review of primary sources,
14:.06 18 supportive researeh, to what degree it was part of 14:09 18 because I was exhaustive and the published peer
14:.06 19 ; the public relations campaign that you were 1409 19 review scientific literature which shows on the
14:.06 20 | alluding to before with some of the documents, or 1409 20 one hand an evolving consensus but also shows the
14:.06 21 ; it did both. I really don't know much about it. 14:09 21 debates that were occurring at the time, debates
14:06. 22 X [ have not studied it, I have no intention to 14:10 22 that we had forgotten about because that was 40,
14:06 23 o study it. It is again out of my area. 14:10 23 50 years today. We all know today that
14:06 24 }LQ Thea you cannot tell me how many of the articles [14:10 24 epidemiology works, this is the role of history.
14:06 25 E that you reviewed were published as.a result of 14:10 25 I think the exhaustive 100 pexcent examination of
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14:10 1 primary sources was indispensable to the opinions 1413 1 it
14:10 2 that I formed. What does a historian do? Make a 14:13 2 Q Have you cver written any article with respect to /
14:10 3 good conscious effort to look at everything you 14:13 3 your study?
14:10 4 can realistically look at. You try to be 14:13 4 A I have not done so.
1410 S comprehensive. You oy o be repmscmanve and 14:13 5 Q Why not?
1410 6 look at all sides of thc story, ook at opposing 14:13 6 A Two reasons. Number 1, from the very beginning
14:10 7 vxcws not only what ideas were put out there but 14:13 7 one of the conditions that I insisted on with
14:10 8 bow people responded to them. You look at 14:13 8 Armold & Porter in terms of whether I would
14:10 9 secondary sources to put things in context and 14:13 9 undertake this was the complete freedom, including
14:10 10 help explain these events that you are learning 14:13 10 the freedom to publish. So there were never any
14:10 11 from the primary sources; and in a good conscious, 14:13 11 restrictions. On the other hand, 1 don't know bow
14:10 12 good faith way you try to put it together. That's 14:14 12 it 1s for you, but for me writing is bard work,
14:10 13 exactly what I did in my work. 14:14 13 and the additional amount of time that would have ) “')
14:10 14 Q Did you discuss your findings and conclusions with{14:14 14 been involved just to sit down and write a paper
1411 15 _any other histofians? ) 1414 15 would bave been substantial. And though I did
14:11 16 A Iremémber having occasional conversations at the 14:14 16 this research in a very responsible and exhaustive
14:11 17 time, we are going back close to 15 years ago. 14:14 17 fashion, I didn't learn anyll_n'ﬂ% new. The common
14:11 18 But I had conversation -- one of the fun things 14:14 18 wisdom that [ bad always heard even before
14:11 19 about scbolarship is the opportunity is to talk 14:14 19 beginning this is you got some early studies in
14:11 20 and discuss your ideas. I had conversations both 14:14 20 the twenties and thirties and forties suggesting
14:11 21 with historians as well as with physicians who 14:14 21 smoking might cause lung cancer, you got a
14:11 22 lived through the period. Does this make sense to 14:14 22 watershed year of 1950, then you got this becoming
14:11 23 you. So I had conversations with a variety of 14:14 23 perhaps the most intensely inv&étigated scientific
14:11 24 people. 14:14 24 issue in the world, various controversies going on
14:11 25 Q Other than the notes that you made on your various |14:14 25 at the root of which is the creation of a new
Page 147 Page 149
14:11 1 primary and secondary source listings, did you 14:14 1 field of the epidemiology of chronic diseases, it
14:11 2 make any other kinds of notes or outlines or 14:15 2 culminates with the last step of the Surgeon
14:11 3 reports or comments? 14:15 3 General's report which belped bring clinical
14:11 4 A No, [ did not. 14:15 4 epidemiology to maturity, which belped erase any
14:12 S Q Lookiog back at it from hindsight, what ¢lsc could }14:15 5 residual doubt that there might bave been in the
14:12 6 you have done in reaching your counclusions? 14:15 6 scientific community that could be used as a
14:12 7 A In hindsight [ don't think there is anything clse 14:15 7 conveaient data or understanding that cigarettc
14:12 8 that I could have done reaching my conclusions for 14:15 8 smoking causes lung cancer, the '64 Surgeon
14:12 9 the proloct that [ was studymg i behcve tbal | 14:15 9 Geoeral's report. That all was common knowledge
14:12 10 14:15 10 in the history of medicine. All the secondary
14:12 11 14:15 11 sources that I read had esseatially similar
1412 12 ystcmancally than anyone in the world had donc ) 14:15 12 cxplanations. Had I found something different,
1412 13 “Tdon't think that there is anything else | could 14:15 13 that would have been worth writing about. But the
14:12 14 have done. Now I could have changed careers. 1 14:15 14 fact is I didn't want to be the 21st person 0
1412 15 could have said instead of focusing on my 14:15 15 confirm the skin painting experiment. didn't
ha12 16 interested medical education I'm going to change 14:15 16 think it was a valuable use of my time so I wasn't
14:12 17 subjects and start exploring other aspects of 14:15 17 really inclined to do that.
14:12 18 this. You mentioned a number of them in your 14:15 18 In addition, ‘.’f,,!w‘fﬂi vﬁmslnfxg thn\t I call
14:12 19 earlier questions, but I wasn't really interested 14:15 19 the first stage, the late cightics, early -
14:12 20 in this. This was a project that came at that 14:15 20 nineties, those continucd €0 appw m@ﬁnt
14:13 21 w;ntcrval between finishing one book in medical 1416 21 papers by respected historians, most notably Jobn
14:13 22 education, getting started in another book in 14:16 22 Bumham and Allan Brandt who | know is an tleJﬁn
14:13 23 medical education. That's where my heart and 14:16 23 for you, that made essentially the same points, [
14:13 24 passion is. That's where [ would estimate 95 to 14:16 24 tﬂought thcy were cxccllen?ﬂpgs [ saw lmk’:
14:13 25 97 percent of my time today is and I went back 1o 14:16 25 to be gained from me doing all the work to write

JOHN M. BOWEN & ASSOCIATES - 816-421-2876

Lj £ one A€ malug Ti«é
{:“55 A, r ?

T Syt

“"Page 146 - Page 149




KENNETH LUDMERER Multi-Page™  UNITED STATES OF AMERICA -vs-
AUGUST 8, 2002 PHILIP MORRIS, INC,, et al.
Page 150 Page 152
14:16 1 down John Burnham and Allan Brandt and many others {14:19 | cancer, not issues of company bebavior, public
14:16 2 bave said it very well. [ wasa't adding anything 14:19 2 opinion,hs‘()'};x{h: wéowl"m sayi-ng .this out loud
14:16 3 to it. Now [ had found a new book to work on, I 14:19 3 just as an aid o myself but I think we've covered
14:16 4 wanted to get back to work on that. 14:19 4 it.
14:16 5 [ can guarantec you though, had [ found 14:19 5 THE VIDEOGRAPHER: Going off the record
14:i6 6 something different that bad in some way 14:19 6 for a tape change. The time is 2:16 eM.
14:16 7 contradicted the cominon wisdom, then I would have 1435 7 (Short recess was taken.)
14:16 8 taken the effort to have written. But since 14:35 8 THE VIDEOGRAPHER: We are back on the
14:16 9 everything [ found was confirmatory -- [ like 1435 9 record. The time is 2:31 pm.
14:16 10 doing new things. I don't get much joy being the 14:35 10 Q Dr. Ludmerer, on Page 2 of your report, the second
14:16 11 15th person to confirm something that is already 14:35 11 paragraph, under "Overvicw opinions™ states, *1
14:16 12 known and already been written about. So I went 14:35 12 also expect to testify about the state of medical
14:16 13 back to my own work. That's where my efforts bave  |14:35 13 knowledge of smoking cigarcttes, discase, and a
14:17 14 been since then. 14:35 14 possible relationship between cigarctte smoking
14:17 15 Q On Page 2 of your repont, the section is headed 14:35 15 and discase in the United States from the carly
14:17 16 Overview of Opinions. And the first paragraph is, {14:36 16 1900 to January, 1964."
14:17 17 "I expect to explaia the principles of historical 14:36 17 A couple of questions. Here you have limited
14:17 18 analysis. Specifically I expect to testify about 14:36 18 this opinion strictly to the United States,
14:17 19 the historical analysis of developments in 14:36 19 correct?
14:17 20 scientific and medical knowledge.” Is there 14:36 20 A Correct.
14:17 21 anything you want to add about the principles of {14:36 21 Q Smoking and disease in the United States. Again
14:17 22 historical analysis that you haven't testified to - 14:36 22 when you say state of medical knowledge, that's
14:17 23 this morning and this aftcrnoon? 14:36 23 not popular knowledge, that's the medical and
14:17 24 A Let me just reflect on that out loud to make sure 14:36 24 scientific community, is that correct?
14:17 25 1 haven't omitted anything. We have done a pretty 14:36 25 A That is correct. I'm using medical and scientific
Page 151 Page 153
14:17 1 thorough job as we bave ¢'ve falked about 14:36 1 interchangeably, both of which are completely
14:18 2 the importance of bavinf a context, 1 m bave taIkcd 14:36 2 different from community or popular so that is a
14:18 3 about the importance of bcmg accuratc ‘and fair jn 1436 3 correct statement.
14:18 4 how you represent material, thaf Was my criticism 14:36 4 Q Or media knowledge?
14:18 5 you recall of Dr. Harris's report. You have 1436 5 A Correct.
14:18 6 importance of bei Z:E;nﬁr&n-—s.i-\"’c}«;ooking at all 14:36 6 Q And again, you usc the word disecase so we arc not
14:18 7 sides of the issue, not just onc point of view, 14:36 7 just speaking of lung cancer, we are talking about
14:18 8 but the responses to it and what other issucs 1436 8 many, many discascs that might be associated with
14:18 9 there were, what sort of rehashing was evoked, 14:36 9 smoking, is that correct?
14:18 10 tha at type of thing. You bave the importance of 14:36 10 A That's correct. As you can see from my
1418 11 < "not using hmds;aft'\,l’eoplc at the time made 14:36 11 bibliography, the focus of my research, the focus
14:18 12 ﬁd?g’iﬂ&\'fswzn what is known then, not on what  |14:36 12 of my opinions is on lung cancer. On the other
14:18 13~ is subsequeatly known and that thing, we have 14:36 13 hand one get a sease of other associations and
14:18 14 discussed that. We have discussed the importance 14:37 14 ‘other diseases. So I think it fair to usc thc
14:19. 15 of understanding how science and medicine do not 14:37 15 ‘term "disease.”
14:19 16 cvolvc in straight lines from iignorance to truth 14:37 16 Q “Tlns statcment also starts, in the early 1900's,
1419 17 and all then mmsmé?‘f that, how the consensus 14:37 17 it goes to January, 1964. _
14:19 18 can be wrong, how secmmgly have a rational idea 1437 18 A Comect -
14:19 19 and can ultimately turn out to be comrect. How 14:37 19 Q Do you cossider yourself qualified to give an ™
14:19 20 good work can be overlooked for bonest reasons but 14:37 20 cxpcrt opinion with respect to the statc of the
14:19 21 ignored and then rediscovered, things of that 14:37 21 medical knowledge of smoking cigarettes, disease,
14:19 22 sort. We talked about the importance of puiting 14:37 22 and a possible relationship between cigarette
14:19 23 borders on project, otherwise you never get 14:37 23 smoking and disease in the United States after
14:19 24 anything done. For me the border was the 14:37 24 January, 19647
-{14:19 25 scientific understanding of the' causes of lung 14:37 25 A Not as an'expert.” I have not studied that and [
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14:37 1 am not prepared to speak about events and the 14:40 1 All of that ties in with each other. la my
14:37 2 scientific study after January, '64. 14:40 2 estimalte it is an original contribution, an
14:37 3 Q This relates to the term “state of medical 14:40 3 incredibly important contribution, and to make the
14:37 4 knowledge.” Wasn't the state of medical 14:40 4 statement that things in December of '63 were the
14:37 5 knowledge-- 14:40 5 same as in January of '64, I do not believe that
14:37 6 A Excuse me, where are you? 1441 6 is a correct statement because of the importance
14:37 7 ¢ Q‘That same scatcnce, the sccond paragraph. "The 14:41 7 of the Surgeon Geaeral's first report.
14:37 8, state of medical knowlodge." Wasa't the statc of  |14:41 8 Q Let me reword it then. What [ meaat to say was to ‘
14:38 9§ medical knowledge in this country the same in 14:41 9 take the term you use here, that you just '
14:38 100  December, 1963, as it was in January, 1964 after  [14:41 10 testificd that there was 20 new data. The state o
14:38 lz the Surgeon General's report was released? 14:41 11 of medical knowledge, the data that was available. A il ,-,7(
14:38 12 §7 1 would not agree with that statement, because of 14:41 12 in December, 1963, the medical data that was
14:38 13 i the extraordinary power and impact of the Surgeon 14:41 13 available, was no different than the medical data UV\:/X
14:38 14 3 General's report itself which in my estimation 14:41 14 that was availablc the day after the Surgeon do
14:38 15 1 made a major intellectual contribution to our 14:41 15 General's report was released, is that true?
14:383 16 |  understanding of this issue, particularly its 14:41 16 A If you are looking at the basic data itself,
14:38 17 | annunciation of the five criteria. 1 beliove the 14:41 17 think that is correct. If you are looking at ways
14:38 18 Surgeon General's report, althoﬁgh it was based on 14:41 18 of thinking and interpreting data, ways of making
14:38 19 existing work, that is true, I believe it made a 14:41 19 sense of the world, that did change.
14:38 20 new intellectual contribution of its own. It was 14:41 20 Q You said some of the Surgeon General's, some of
14:38 21 more than just a summation. I consider it one of 14:41 21 the articles that they used, some of the studies
14:38 22 the great scientific documents of the 20th 1441 22 they reviewed were uapublished. Do you know what
1438 23 e century. 14:41 23 percentage of the studies that the Surgeon General
14:38 24 g But as far as the state of medical knowledge, it 14:41 24 considers in the 1964 report were unpublished? ‘
14:39 Si was based on cxisting medical knowledge, is that  {14:42 25 A The Surgeon Geseral, as I recall, doesa't say ‘
Page 155 Page 157
1439 1 correct? 14:42 | specifically so I don't know what percentage that -
14:39 2 A It was based on existing data and studies. But 14:42 2 would be. But it does make a point of two things
14:33 3 the issue always in science is oot just data but 14:42 3 that I think are pertinent to that. Number 1, it
1439 4 how you interpret the data and what conclusioas 14:42 4 points out how much new published information
1439 S you can draw from it. So it is correct that the 1442 S appeared in the intervening four or five years.
1439 6 Suxgeon General's report evaluated existing 1442 6 How much new material there was for it to evaluate
1439 7 studxes mcludmg unpublished studies, so from 1442 7 and to consider, how the case had grown stronger
1439 8 that perspective the Surgeon General's committee 1442 8 even from Surgeon General Burney's 1959 statement.
1439 9 had access to information that the general 14:42 9 So the amount of published information is larger
14:39 10 scientific community might have, but the question 14:43 10 and more impressive in '64 even than it had been a
14:39 11 is what sense do you make of this. And it was 14:43 11 few years before then. In addition to that, the
14:39 12 brilliant in terms of how it interpreted the data, 14:43 12 Surgeon General poins out the inspiring f
14:39 13 the definition of the five criteria of causahty, 1443 13 cooperation it received from all sorts of
14:40 14 how ofic can use epxdemxologmal tools , partigularly 14:43 14 scicntists and workers who shared unpublished l
14:40 15 itk bout causality 14:43 15 information or we have this article going to press %‘
14:40 16 and the absence of direct laboratory evidence that 14:43 16 or this sort of thing with them. It doesn't give
14:40 17 the scientific community for cmti—xﬂg::sM 14:43 17 an amount of that but it does make a point of
14:40 18 uad.uonéﬁi"‘ii&?d’aié"cﬁ;’ibﬁé&ﬁ In my mind that 14:43 18  praising the scientific community in general for
1440 19 is a pretty important qoqgep%! lutign. It 1443 19 sharing with them the latest that may not have yeét ‘
14:40 20 is not new data. It'sa Esﬁgépml revolution and 1443 20 made press. :
14:40 21 I think in my opinion is the final step u:}kc 14:43 21 Q When you say interveaing four or five years, you
14:40 22 evolution of our current mcogmtlgéﬁftfntt 14:43 22 are talking about the years between the January,
1440 23 cigarette smoking causes lung cancer. It helped 14:43 23 *64 Surgeon General's report and Surgeon General
14:40 24  creaic a now ficld, the field of ciwonic 14:43 24  Bumcy's 1959 statemeat on smoking and lung
14:40 25 cpidemiology, epidemiology of chronic discases. 14:43 25 cancex?
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14:43 1 A That is correct. I am saying that the scientific 14:47 1 way was assembled to persuade more than a bandful
1443 2 case that cigarctte smoking causes lung cancer 14:47 2 of people that cigarette smoking was a real
1444 3 grew stronger from 1959 through January, 1964 and 14:47 3 poslsxybyll‘xfx\qs”gbc; cause of lung cancer, something
1444 4 that medical sentiment — and the Surgeon General 14:47 4 ofthat sort. Iwo;;l& agrt;e thh that
14:44 5 commeants on this 100, that one reason they did the 14:47 5 phraseology.
1444 6 report was that as much scatiment as there may 14:47 6 If you examine the Surgeon General's report,
14:44 7 have been in 1959, that there has been a decided 14:47 7 the Surgeon General essentially says the same
1444 8 shift in the intervening four or five years as new 14:47 8 thing in 1964 report, that earlier suggestions and
14:44 9 information has come in and new data has come in 14:47 9 studies go back, but 1950 is a watershed year. So
14:44 10 and that medical sentiment bas shifted yet even 14:47 10 I do maintain the importance of 1950. And then
14:44 11 further from 1959 to 1964. That is correct. 14:47 11 the types of hazards that were associated with
14:44 12 Q The next sentence in that sectlon on starts, ... 14:47 12 cigarette smoking, the other part of your
14:44 13 "ng]\ ng in 1950," it says, Begmmng in 1950 \ 14:47 13 question, before 1950, Buerger's Disease, tobacco
14:44 14 / ~ medical and Mﬁ'ﬁ""amda began appearing in ', 14:438 14 amblyopia, the suggestion had been made that
14:44 15 {  the lcading scncnuﬁc:and medical journals, /|14:48 15 cigarette smoking might cause lung cancer but you
14:44 16 ‘ suggcesting a pom’blc link bctween cxgamttc ) {1448 16 have to put things in context. It was not an idea
14:44 17 \“1‘_. smoking and lung Canocr "And then [ want you to |14:48 17 that evoked much of a response if you were looking
14:44 18 “skdp to the next page wow, Page 3. The heading is |14:48 18 at the thirties and the fortics. Textbooks didn't
14:44 19 "Statcments of opinions and basis.* Your first 14:48 19 mention it, review articles didn't mention it. If
14:44 20 scatence there is, “I have concluded based upoa my |14:48 20 peoplke mentioned it at all, often they said we
14:45 21 review of the litcrature that there was no 14:48 21 have beard this idea but there is no data, it is
14:45 22 credible evidence linking cigarette smoking to 14:48 22 speculative. One of the pioneers, one of the
14:45 23 lung cancer or any life-threatening discase before  |14:48 23 leaders the prospectus study says as late as 1947
14:45 24 1950." Is that still your opinion as we sit bere 14:48 24 he considered it to be nonsense. So those would
14:45 25 today? 14:48 25 be the two changes or the two events; the linkage
, Page 159 Page 161
14:45 1 A Yes, itis. Ithink I would elaborate in a way 14:48 1 of cigarette smoking with other illnesses before
1445 2 that will shorten the summation. It is hard to 14:48 2 1950 but the focus of lung cancer really emerging
1445 3 do. But the two specific points are number 1, 14:48 3 with 1950 and those studies as well with other
14:45 4 there were concems of the health hazards of 14:48 4 serious diseases, then the importance of 1950 as a
14:45 5 cigarette smoking expressed before 1950. I do not 1448 5 watershed year.
1445 6 want to give the impression that I am unaware of 14:48 6 Not the first time anyone made the suggestion
14:45 7 those. That is very much part of this story. On 14:48 7 or made the claim, but when using Dr. Doll's
1445 8 the other hand, the amount and quality of data in 14:48 8 words, when you have a sufficient amount of
14:45 9 the 1930's and fortics was really pretty minimal. 1449 9 responsibly obtained and credible evidence being
14:46 10 It was speculative, uncoatrolled studics, letters 14:49 10 brought forth to persuade the eatire scientific
i4:46 11 to the editors, experimental studies that couldn’t 14:49 11 community, not just a handful of thosc at the
14:46 12 be replicated by other individuals. 14:49 12 margin that cigarette smoking might be responsibie
14:46 13 Participants in this, in these events look at 14:49 13 for a material amount of significant disease.
14:46 14 1950 as a watershed year. That's not my term, 14:49 14 Something like that. I'm paraphrasing Dr. Doll.
14:46 15 that's Sir Richard Doll's term, how the evidence 14:49 15 But I would agree with that new prediction.
14:46 16 that began appearing in 1950 was so much more 14:49 16 Q Well what Dr. Doll then is saying is that morc
14:46 17 impressive and disturbing than the types of 14:49 17 impressive, more disturbing and more persuasive
14:46 18 evidence that had been there before, if you are 14:49 18 medical and scientific articles began appearing in
14:46 19 looking at cigarette smoking and lung cancer. I'm 14:49 19 1950 but that's not what you say here. You say
14:46 20 paraphrasing Sir Richard Doll, but he says reports 14:49 20 beginning in 1950 medical and scientific articles
14:46 21 about cigarette smoking and lung cancer go back 14:49 21 began appearing. Would you agree that before
14:46 22 for awhile but it wasa't uatil 1950 with the 14:49 22 1950, medical and scicntific articles began
14:46 23 publication of the various reports that for the 14:49 23 appearing in leading scicntiﬁc and medical
14:47 247 first time a sufficient amount of high quality 14:49 24 journals suggesting a possible link between
14:47 25 information obtained in a sufficiently responsible 14:49 25 cigarette smoking and lung cancer?
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14:50 1 A I'm saying that to be accurate one has to be 14:52 1 you are to be a responsible histodan. If you

14:50 2 comprehensive, and you have to look at the quality 14:53 2 look at Menne and Anderson writing in JAMA, for

1450 3 of the article and the response to them. 1 would 1453 3 example, in 1941, they talk about that cssentially

14:50 4 adbere to this view and it is very consisteat with 14:53 4 what we have is speculation but not data.

1450 5 Dr. Doll. The suggestion that smoking causes lung 14:53 5 The Ochsner and DeBakey articles of 1939 and

14:50 6 cancer is not a new suggestion. But the quality 14:53 6 1941 were uncontrolled. Tbcy actually studled lhc

14:50 7 of evidence was very poor and if you look at the 14:53 7 subjoct and retracted that vxcw _They « dl q,

14:50 8 scientific community, there are not many people 1453 8 ] study, whxch they did not do i 939

14:50 9 who are persuaded by that. If you look at the 14:53 9 and 194 l:rh::y wc;cunabletod(;monstratca

14:50 10 reviews of the subject of lung cancer as late as 14:53 10 relationship between cigaretic smoking and lung

14:50 1t 1947, 1948, '49, you sec the cause of lung cancer 14:53 11 cancer, and between 1947 and 1948 wrote seven or

14:50 12 being listed as unknown, you don't sec in the 14:53 12 cight public retractions of that concept. So my

14:50 13 textbooks relations with cigarette smoking being 14:53 13 personal view that their inability to demonstrate

14:50 14 drawn. That's what changes after 1950. Not the 14:53 14 the relationship that they hypothesized in1939

14:50 15 idea, but the fact that now we are getting some 14:53 15 was one of the major reasons why there was still

14:50 16 well done studies, the evidence it is not just 14:53 16 in the western world skepticism toward that

14:50 17 someone writing a letter to the editor or doing an 14:53 17 concept in the late forties. They advanced the

14:50 18 uncontrolied study but that the first of the 14:54 18 idea, they studied it, they bad negative results,

14:51 19 better done epidemiology studies that led to the 14:54 19 they concluded they were wrong, they retracted

14:51 20 second revolution in epidemiology, the quality of 14:54 20 their conclusion. Now, of course, later on they

14:51 21 the data, the amount of the data, and that's why 14:54 21 came on board. But I think the '48 study needs

14:51 22 so many people, including Dr. Doll, and several of 14:54 22 retraction has to be added to the '39. So there

14:51 23 the surgeon generals look at 1950 and use the term 14:54 23 is a lot of staccato. This — oy

14:51 24 watershed year. I agree with that. 14:54 24 Q Would you agrec that the article was published \

14:51 25 But of course it is correct to point out and 14:54 25 before 19507 }

Page 163 Page 165 §

14:51 1 important to point out that the idea is not a new 14:54 1 A Yes, of course. i
14:51 2 one. It is not that ao one had ever made that 14:54 2 Q Would you agree that it appeared in a leading /l i

1451 3 suggestion before, the suggestion that lung cancer 14:54 3 scientific and medical journal? l,!

14:51 4 is caused by cigarette smoking does go back for a 14:54 4 A Of course.

1451 5 few decades. No one had data. It was speculative 14:54 5 Q Would you agree that it suggested a possible link i

14:51 6 for the most part, and that was the problem. It 14:54 6 between cigarctte smoking and lung caacar? j
14:51 7 also violated common sense based on existing 14:54 7 A Yes, I would s

1451 8 paradigms. Those are the things that changed in 14:54 8 Q Have you — are you familiar with the article by

14:51 9 1950, why in 1950 you have a whole new ear and 14:54 9 A. Askia, A-R-K-I-N, and D.H. Wagner, W-A-G-N-E-R,

14:51 10 understanding of these relationships. 14:54 10 entitled "Primary Carcinoma of the Lung,”

14:52 11 Q Did you read an article by Altoa Ochsner, 14:54 11 published in the Journal of the American Medical

14:52 12 O-C-H-S-N-E-R, and Michacl DeBakey, D-E, capital 14:54 12 Association in 19367

14:52 13 B-A-K-E-Y, called "The symposium oa cancer 14:54 13 A Yes,fam. )

14:52 14 analysis of 79 collected cases and ﬁuentzlion of 14:54 14 Q Was this article published before 19367

14:52 15  sovem personal cases ia surgery, gynccology and 14:55 15 A It was published -

14:52 16 obstetrics, writtea in 19397 14:55 16 Q Before 19507

14:52 17 A Yes 1 did 14:55 17 A Yes, it was.

14:52 18 Q Isit still your opinioa that that particular 14:55 18 Q Is the Journal of the American Medical Association

14:52 19 article did aot suggest a possible link betweea 14:55 19 a leading scientific and medical journal?

14:52 20 cigarette smoking and lung cancer? 14:55 20 A I coasider it to be so.

14:52 21 A That article suggested a link between cigarette 14:55 21 Q And did the article suggest a possible link

14:52 22 smokiog and lung cancer and in fact it attracted a 14:55 22 between cancer smoking and luag cancer?

14:52 23 fot of atteation. The problem is that it had no 14:55 23 A Itoffered that as a speculation, but again

1452 24 data There were no controls. Scieatists — and 14:55 24  getting back to principles of doiag history, it is

14:52 25 B ag,a:;\l;”; why one has to be comprehensive if 14:55.. 25 important to assess the quality, the validity. It
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14:55 1 was important. It was an important suggestion. 14:58 11 shocked the scientific community and brought even
14:55 2 Subsequently proved to be correct. But that paper 14:58 2 more attention to the issuc.

14:55 3 was_not a controlled study. It was not an 14:58 3 Q Ompounng is not the word you usc. You used the
14:55 4 epidemiological study. It was anotber of the 14:58 4 word "bcgm A "Medlcal amclcs begm appcanng "
14:55 S bandful of studies that appeared in the thirties 14:58 5

14:55 6 and forties where you bad some well-inteationed 14:58 6 and sc:cntlﬁc‘ ;;flclw-

14:55 7 physicians, usc often chest surgeons who had their 1458 7 A Wcll, 1 lhmk that as nice of a pcrson as you

14:55 8 own series of paticats but did not have controls. 14:58 8 obwously are that I think you are doing a little

14:56 9 And they would say 80 percent of our patients with 14:58 9 bit o? qulbbhnme_gymm Thcy began appeanng
14:56 10 lung cancer smoke but they didn't have any 14:58 10  “then. I'm adding for elaboration of a short

14:56 11 controls. Smoking had already become a very 14:58 11 document that the number of articles begin to

14:56 12 widespread habit in the United States. Maybe 70, 14:58 12 soar. But I think it is correct, 1950, the amount

14:56 13 80 percent of the general population smoked. It 14:59 13 and the nature of the evidence changes, and that's
14:56 14 was not coasidered -- without the controls it was 14:59 14 the point that I make here and that's the point

14:56 15 not considered persuasive by people at the time. 14:59 15 that I will continue to make.

14:56 16 I think that context has to be added and that 14:59 16 Q But you would agree that before 1950 the medical
14:56 17 explains the opinion of the Surgeon General and 14:59 17 and scicutific articles had begun appcaring in
14:56 18 Dr. Doll and others. The suggestion bas been 14:59 18 leading scientific and medical journals,

14:56 19 made, there are clinical studies, but it wasn't 14:59 19 suggesting the possible link between cigarette
14:56 20 until 1950 that you have a sufficient body of 14:59 20 smoking and lung cancer without any

14:56 21 quality data and representative data obtained in a 14:59 21 qualifications?

14:56 22 responsible way. 14:59 22 A I would very much agree with the statement that

14:56 23 An uncontrolled study is not a responsible 14:59 23 the suggestion that cigarette smoking causes lung
14:56 24 epidemiology study. That's why they call 1950 the 14:59 24 cancer had been made before 1950. I'm pointing
14:56 25 watershed y;ar» They arc calling it a watershed 14:59 25 out that the evidence to document that statement

Page 167 ~ Page 169

14:56 1 because of the quality of work that came out and 14:59 1 was preity scantly. I'm pointing out that an

1456 2 the degree of concern that this working both in 14:59 2 historian has to look at things in context bow

14:57 3 the scientific community. No one, them or I, is 14:59 3 people respond to the ideas. Not many people

14:57 4 saying that no one made the suggestion before. 14:59 4 bought into that view. But yes, you can find that
14:57 S5 You are providing some excellent examples of 14:59 5 statement there.

1457 6 people who in earlier years threw in that 1459 6 But what I'm doing is at the one hand

14:57 7 suggestion. 14:59 7 acknowledging the accuracy of that statement but
1457 8 I would cite again Dr. Menne Anderson in 1941 14:59 8 at the same time trying to be representative and

14:57 9 also writing in the American Journal of Medical 1459 9 point out that you bave to be comprehensive and

14:57 10 Association who used the words, “This is pure 14:59 10 look at all of the data and sec bow people

14:57 11 speculative nonsensc. We need data. And without 14:59 11 *  responded to it, and the degree of concem that

14:57 12 controls and epidemiological studies, no 15:00 12  was evoked by the early suggestions was minimal
1457 13 conclusions could be considered verifiable.” 15:00 13 compared with the degree of concern that came in
14:57 14 @%ﬂt your opinion as it stands now is incorrect 15:00 14 the watershed year of 1950. As I said before,

14:57 15 without all of those qualifications, correct? 1500 15 Ochsner and DeBakey's failure to demonstrate the
14:57 16 I A Which opinion are you referring to? 15:00 16 relationship that they postulated in 1939 and 1941
14:57 17 1\ Q Beginning in 1950 medical and scientific articles  115:00 17 in my opinion contributed 10 the relative lack of
14:57 18} began appearing —- 15:00 18 concern before 1950.

14:57 19 %A What page are you on? 15:00 19 7WAR; you aware of an articlc by Raymond Pearl,
14:57 20 i* Q I'm on Page 2, the bead of the section is called 15:00 20 g P-E-A-R-L, entitled "Tobacco Smoking and
14:57 21 | "Ovecrvicw of opinions.” It's the third paragraph. [15:00 21 | 3 Longevity" in the publication Scicace in 19387
14:57 22 } 1t starts, "Bceginning in 1950." 15:00 22 ; A Correct. That's another notable part of the

14:58 23 sA Well, I think that's a correct statement, 15:00 23! pre-1950 literature. He was

14:58 24 i beginning in 1950 you got an outpouring of 15:00 24! Q Docs that article suggest a possible link between
14:58 25 | important, well-done, well-conducted: stisdies that 15:00 25 cigarette smoking and hing cancer?
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15:00 1 A My recollection is that it talks about cigarette 15:03 1 :”%«Tylccolc, T-Y-L-E-C-O-T-E, his article is "Cancer
15.01 2 smoking and decreased longevity. Without secing 15:03 2 of the lung,” published in Lancet in 1927, Was
1501 3 the article I don't know if it says anything - | 15:03 3 that article published before 19507

15:01 4 don't remember if it says anything specifically 1503 4 A Yes, it was, and as { said, there were a number of

1500 5 about longevity. Pearl is actually one of my 15:03 S | articls in the twenties and thirties and forties

15:01 6 people that I admire. He was an eminent 1503 6 . that made the suggestion. [ would have to see

15:01 7 biologist. He played a role in my first book on 15:03 7 that partxcular amelc I N

1501 8 the eugenics movement in American society. I 1504 8 d&ccnptxon of it bemg comxt thc article i is

15:01 9 admire Raymond Pearl. He was a biometrician. 1504 9 that it lacks data, is not doue in a mgonsxblc

15:01 10 But again, from the standpoint of responsible 15:04 10 yv vay. I would have to again sec what he had in the
15:01 11 history, one needs to be comprehensive and look at 15:04 11 way of controls. The allegation and assertion is

15.01 12 the entirety of the data to get a sense of what 15:04 12 being iiade during this period. What is lacking is
15:01 13 was going on rather than to pick and choose 15:04 13 much in the way of evidence or controls or

15:01 14 selectively. This can easily be done by picking 15:04 14 experimental studies to back up that assertion at

15:01 15 the examples that you are. Pearl was criticized 15:04 15 a time that lots of people smoke are smoking and

15:01 16 for very statistical reasons at the time. Dr. 15:04 16 not getting sick. So again the response that that
15:01 17 Doll himself in his recollections of the smoking 15:04 17 article evoked was small relative to the response

15:01 18 controversy discusses how Pearl was considered a 15:04 18 that occurred to the 1950 articles. But yes, it

1S:01 19 marginal figure, that there were flaws with his 15:04 19 was there, of course it was,

15:02 20 argument, peopie tended to discount it. In 15:04 20 Q In the next scatence, we are still oo Page 2 of
15:02 21 retrospect we know that he was right. But at the 15:04 21 that fourth paragraph, "There were varying views
15:02 22 time it did not evoke a considerable amount of 15:04 22 within the scicatific community regarding these
15:02 23 concern. But it was there. It is notable and it 15:05 23 studics.” ['m just curious, besides published
15:02 24 should be commented on. It was very much a part 15:05 24 medical and scicatific articles, what else do

15:02 25 of the printed pre-1950 literature. 15:05 25 members of the medical and scientific community
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15:02 1 iQ MWhat about the article by Frederick Hoffman, 15:05 1 refer to or consider or rely on wheu they arc

15:02 2 H-O-F-F-M-A-N catitled "Cancer and Smoking 1505 2 forming their views and beliefs about an issuc?
1502 3 Habits," in the Annals of Surgery in 1931, was 15:05 3 MR. WOODS: Objection.

15:02 4 that article published before 19507 15:05 4 A You are referring to -- can you show me where you
15:02 5 § A Yes, it was. 1505 5 are refaring?

15:02 6 | Q Was it in a leading scientific and medical 15:05 6 Q We arc on Page 2, oa the fourth paragraph.

15:02 7 journal? 1505 7 A Beginning in 19507

15:02 8 {A Yes,it was, 15:05 8 Q I'm sorry, third paragraph. We discussed that
15:02 9 ; Q And did it suggest a possible link between 15:05 9 first sentence. Now we are on the second scatence
15:02 10 cigarette smoking and lung cancer? 15:05 10 of that paragraph when you talk about varying
15:02 11 A Iremember that Hoffman bad an article. Do you 15:05 11 views within the scientific community regarding
15:02 12 h"a»i)pm to have a copy of the article to show me? 15:05 12 the studies. Bcsides the studies, I'm just asking
15:02 13 Because I do not remember that article as well as 15:05 13 you a general question, besides scicntiﬁf:_.

1502 14 I do the others to see the exact wording. Were 15:05 14 studies, published articles, what do members of
1503 15 there controls? 1 really don't think so. Was be 1505 15 the scicatific and medical community rely on,
15:03 16 talking about lung cancer, was he talking about 15:05 16 consider, what are some other tools they use whea
15:03 17 cancer of the mouth and pipe smoking. 1 just 15:06 17 they arc coming up with their views or beliefs on
15:03 18 don't remember. Sometimes these things are 15:06 18 a medical or scientific issuc?

1503 19  confused because the literature relating pipe 15:06 19 MR_ WOODs: objection. ’
15:03 20 smoking and oral cancer is struggling and 1506 20 A Well, the major source of information as you

15:03 21 cigarette smoking and lung cancer. I'm looking at 15:06 21 suggest is the literature itself, as we have been

15:03 22 cigarette smoking and lung cancer and those are 15:06 22 talking about all day long. Thbe scientific

15:03 23 the sorts of articles you need to look at. [ 15:06 23 literature is the currency. I think, wearing m my

15:03 24 _ would have to see the Hoffman. 15:06 24 medical hat now, not just the historical hal,

15:03 25 KQ No, I don't have it with me. How about F.E. 15:06 25 people. talk aboutarticles. It is not just that
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15:06 1 something comes out. Again, you have to put 1509 1 this is discussed not at great length, but it is

15:06 2 yoursclf in the reality of the real world at the 15:09 2 discussed in the first Surgeon General's report

1506 3 time things happen and not some abstract idealized 1510 3 where they talk about the possibility of adding

15:06 4 notion. 15:110 4 additives to cigarettes that in some way might :
1506 5 The fact that an article is written even in a 15:10 5 counteract the apparent carcinogen. In the

1506 6 prestigious journtal doesn't necessarily mean that 15:10 6 fiftics I would say with Dr. Wynder, I don't

15:06 7 it is correct, doesn't necessarily mean that it is 15:10 7 remember if it was the mid fifties or late

1506 8 read. If it is read, someone may read it six 15:10 8 fifties, I would tend to say the mid fifties he

15:07 9 months later and not immediately because it gets 15:10 9 wrote about this in some of his published

15:07 10 stuck in the pile. All sorts of practical things 15:10 10 statements, and this concept was pursued in the

15:07 11 that make sense in a common sense bappen in a way 15:10 11 Surgeon General's report of '64.

15:07 12 that scientists operate, 15:10 12 Q How about the public health — public health

15:07 13 In addition, science is a social phenomena. 15:10 13 community’s response to the reduction of aicotine
15:07 14 Scientists are not individual actors working by 15:10 14 yiclds, what years arc we talking about the puBlic
15.07 15 themselves. Part of the fun of it is that you are 15:10 15 - health community acting?

15:07 16 talking with others, you are conversing, you are 15:10 16 A I'mglad you asked that because nicotine is not

15:07 17 interchanging, you are exchanging views; so if you 15:10 17 something that I have really looked into. My

15:07 18 do have a notable article come out, you discuss 15:10 18 knowledge of nicotine is that little was known

15:07 19 it, you have a journal club, you have seminars, 1s:11 19 about it. The Surgeon General report in 1964

15:07 20 someone presents it or maybe you are having lunch, 15:11 20 considers cigarette smoking to be a habit not to

15:07 21 did you see Dr. Smith's article in last week's New 15:11 21 be addictive. The Surgeon General's report was

15:07 22 England Journal of Medicine. You did? What do 15:11 22 less concerned about the biological consequences

15:07 23 you think about it. There is a lot of this that 15:41 23 of nicotine than today we are. Quite franklw)_/“_ii

15.07 24 goes on. 15:11 24 this had been sent to me for mywcarﬁﬁ@micw
15:07 25 Sociologists have talked about gpinion 15:11 25 t&iay I would scratch that out. I appreciate you
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15:07 1 setters in science. It is not if you got 500,000 15s:11 1 bringing that up. I'm talking about reduction in

15.08 2 physicians, it is not that every physician reads 1541 2 tar. I'm only addxéssinwgﬁlungcancer, not issues

1508 3 the article immediately but the view of certain 15:11 3 of addiction and physiological stuff like that.

15:08 4 opinion setters, the leading people in the field, 15:11 4 Let's delete those two words. £ We vill make a note
1508 5 the chairs and that sort of thing influences 15:11 5 that should I ever be asked to have an expert

1508 6 others. There is a permutation process. I could 15:11 6 statement like that in the future, those two will

1508 7 go on. But these are examples of part of the 7 ngt:;@;dg_g

1508 8  informal process of scientific dialog. 15:11 8 Q The two words being "tar™ and "nicotine™?

15:08 9 {f) I believe it is the uext paragraph, it starts, "I 15:11 9 A The two words being “and nicotine”.

15:08 10 expect to testify how the findings of these 15:12 10 Q Were there any other responscs by the public
15:08 11 studics werc addressed by public health officials. | 15:12 11 health community other than the creation of the
15:08 12 One response considered by the public health 15:12 12 first Surgcon General's advisory committee and the
15:08 13 community was the reduction in tar and nicotinc  [15:12 13 public health community’s reduction in tar yiclds
15:08 14 yields as a possible means of reducing the risks 15:12 14 as a possible means of reducing risks?

15:08 15 associated with cigarettes.” 15:12 15 A Yes, there were.

15:08 16 Whea did the public health community consider(15:12 16 Q What were some of those?

15:09 17 reducing tar and nicotine yiclds? What ycars? 15:12 17 A The chicf response was the growing view, beginning
1509 18 I will ackn;\;lcdge to you that of all the 15:13 18 in 1954, that it is befter not to smoke at all.

15:09 19 sentences in this swnmary review, this is the onc 15:13 19 And you sec various health organizations start

15:09 20 that, this particular sentence is the one that I 15:13 20 taking positions in the mid to late fifties on

1509 2t have been least involved with or thought the least 15:13 21 this issue. Each of them set in their own way,

15:09 22 about. Given that qualification, I know that Dr. 15:13 22 some said it more strongly, some said it less

15:09 23 Wynder himself published in the mid fiftics on the 15:13 23 strongly. You see the growing consensus that we
15:09 24 issue of developing filters and boping that that 15:13 24 have inherited today that cigarette smoking is the
15:09 25 mipht obviate the cancer problem.  In addition, 15:13 25 cause of lung cancer, better off not to smoke. ot §
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15:13 1 The first use of the term primary prevention 15:16 1 report, not listed oa the reference material

15:43 2 that I'm aware of from the American Public Health 15:16 2 supplied to the United States?

15:13 3 Association was 1954. Somewhere around 'S6 or 15:16 3 A No,lhaven't.

15:13 4 '57, and you probably know these organizations 15:16 4 Q Have you reviewed the opinions expressed by other
15:13 5 better than I, but various medical organizations 15:17 5 experts in this case? And my example to you would
15:14 6 in the United States and in other countries began 15:17 6 be by reading their expert reports?

15:14 7 taking positions to the effect that cigarette 15:17 7 A Ihave read the expert reports of Allan Brandt and
15:14 8 smoking is a heaith danger. Often they would 15:17 8 Robert Proctor.

15:14 9 revise an carlier opinion and come out with a 15:17 9 Q Have you read the report of Peter English?

15:14 10 later opinion stronger than the earlier opinion, 15117 10 A Ne.

15:14 11 which to my perspective is evidence of this 15:17 11 Q Has the review of these deposition — of these
15:14 12 growing consensus, ncw information coming and the 15:17 12 expert reports changed any of the opinions in your
15:14 13 rising tide. 15:17 13 original report?

15:14 14 The best example is probably the public 15:17 14 A No, they have not.

15:14 15 bealth surgeon -- the Public Health Service. 15:17 15 Q Based on any work that you have done since January
15:14 16 Surgeon General Burney in 1957 signed that 15:17 16 30, 2002, bave you supplemented this report at
15:14 17 excessive cigarette smoking is — or he may have 15:17 17 all?

15:14 18 even said may be one of the causes in lung cancer 15:17 18 A No,1have not.

15:14 19 toward a stronger statement in 1959 when he says 15:17 19 Q Tumiag to Page 3 of your report, that first

15:14 20 that cigarette smoking is the principal cause of 15:17 20 seatence, "I have concluded, based upon my review
15:15 2t lung cancer. You see these types of statements 15:18 21 of literature, that thexe was no credible

15:15 22 from the Public Health Service, from other public 15:18 22 scientific evidence linking cigarette smoke to

15:15 23 bealth organizations beginning in the fifties and 15:18 23 tung cancer or any life-threatening disease before
15:15 24 this recognition that and growing acceptance by 15:18 24 1950." What is your definition of credible

15:15 25 the cigarette smoking causes lung cancer and a 15:18 25 scientific evidence?
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15:15 1 material amount of other discase, it's catching 15:18 1 A Evidence means just the evidence, as opposed to
15:15 2 on, it is growing, year by year it giows stronger. 15:18 2 speculation and hypotbesis. If you are looking at
15115 3 I would say that was an even louder respouse than 15:18 3 clinical studies, you need controls. To bave a
15:15 4 the idea of looking for a safer smoke. 15:18 4 series of studies without controls is not really a
15:15 5 Q The last paragraph on Page 2 starts, "I 15:18 5§ bonafide epidemiological study even by the old
15:15 6 understand,” "I understand that [ may be asked to  [15:18 6 fashioned standards, retrospective standards and
15:15 7 offer opinions regarding the opinions and 15:18 7 standards that existed at that time. This was
15:15 8 testimony expressed by other witacsses in the 15:18 8 common very frequently in the thirties and

15:15 9 casc. I receive the right to supplement this 1519 9 forties.

15:15 10 report based on my continuing review of academic |{15:19 10 One of my favorite examples is the one I
15:45 11 litcrature and on the opinions expressed by other 15:19 11 mentioned to you before, Menne and Anderson, in
15:15 12 cxperts in this case." We are speaking as of 115:19 12 which they acknowledged that the suggestion had
15:16 13 today. Have you reviewed the opinions and 1519 13 been made many times and you listed yourself
15:16 14 testimony expressed by any other witnesses in this [15:19 14 before a number of people who had suggested that
15:46 15 case? 15:19 15 cigarette smoking caused lung cancer, but just on
15:16 16 ] MR. WOODS: Objection. 15:19 16 the basis of speculation, hey, I bave got 80

15:16 17 A [haven't - if by testimony you mean depositions 15:19 17 patients that I have operated on, most of them
15:16 18 and that type to thing? 15:19 18 smoke, there is more smoking in the world today
15:16 19 Q I think that would be the main example that I 15:19 19 than there was, maybe it is cigarette smoking. -
15:16 20  would cite. 15:19 20  But without controls, without proper study, such
1516 21 A To my recollection I have not reviewed depositions 15:19 21 conclusions, you don't really have evidence, you
15116 22 of witnesses for cither defense or plaintiff in 15:19 22 have speculation. So I'm distinguishing between
1516 23 this case. 15:19 23 hypothesizing and speculation and that type of
15:16 24 Q Have you reviewed any academic literature since | 15:19 24 thing versus real evidence that you get from a
15:16 25 January 30, 2002, that's whea you signed the 15:19 25 well-controlled, well done study. And credible,
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15:19 1 I'm also using that as a shorthand for 1523 17 credible scientific evidence linking cigarctte
1520 2 reproducibility. 1523 2 smoking to lung cancer.

1520 3 One of the important aspects in all of 15:23 . 3 - A Well there is another question. Maybe it should
15:20 4 scientific work is not in merely making an 15:23 4 be read back because I want to make sure we are on
15220 5 observation, but in doing it in such a way that 1523 5 | the same wave length.

15:220 6 other people can follow your techniques and do the 15:23 6 (The following question was read back:
1520 7 same thing and reproduce it. So there were also 15:22 7 Q Is it your testimony that none of those 279
1520 8 some laboratory studies, primitive laboratory 15:22 8 picces of primary literature have any credible
15:20 9 studies in the twentics and thirties. And the 15:22 9 scientific evidence linking cigarettc smoking to
15:20 10 person whose name is most frequently associated 15:22 10 lung cancer?)

15:20 11 with that is Roffo from South America but no one 15:23 11 A What I'm saying is that the ¢vidence was weak and
15:20 12 could confirm what be did. And that led his work 15:23 12 uot taken very seriously. And historians bave to
15:20 13 to be discounted at the time. People tried to 15:23 13 look at the response to studies, not just the

1520 14 confirm his bomographic studies and skin painting 1523 14 studies themselves. Someonc makes a ciaim, how
15:20 15 studies. They were all unsuccessful. And he was 15:24 15 did the rest of the scientific community react to
15:20 16 also, as Dr. Doll points out, very vague in 15:24 16 the claim. What I'm saying is that despite the
15:21 17 experimental details that be provided. So people 15:24 17 suggestions that were made by the several people
15:21 18 thought that he had not done what he asserted that 1524 18 that you mentioned, those suggestions evoked

15:21 19 be had done. : 15:24 19 relatively little concern prior to 1950. The

15:21 20 So these, so reproducibility in evidence as 1524 20 common teaching prior to 1950 was that the cause
15:21 21 opposed to speculation are really the things that 15:24 21 among cancer is unknown. Someone will go on to
15:21 22 I'm referring to bere. As I said before in my own 15:24 22 say that a number of factors have been suggested
15:21 23 view, Dr. Ochsner's inability to demonstrate a 1524 23 as possible causes, they would often list 15

15:21 24 relationship in the 1940's I personally believe 15:24 24 factors, including cigarette smoking, but they

15:21 25 was instrumental in the skepticism toward the idea 15:24 25 would go on to say that we really have no cvidence

Page 183 Page 185

15:21 1 that cigarette smoking causes lung cancer that 1524 1 to substantiate any of these at the moment. The
15:21 2 persisted through 1950 and be retracted that idea 1524 2 cause of lung cancer is unknown. This would be
1521 3 that bas to be added to the discussion. And all 1524 3 the tone of the literature and of the textbooks

15:21 4 of this changes of course with using Dr. Doll's 15:24 4 through the late forties. It is the watershed

1521 S term, the watershed years of 1950. 15:24 S year of 1950 in which that claim evokes much
15:22 6 Q Exhibit 7 which is your — the articles, the 1525 6 greater attention and much greater concern,

15:22 7 studics that you read and they were writtea or 15:25 7 Q On your Exhibit 7 you have listed 279 picces of
15:22 8 publisbhed between 1930 and 1950, contained 279 |15:25 8 primary litcraturc you read. My question is, is
1522 9 items. 15:25 9 it your testimony, your opinion, that in aonc of
1522 10 A Right. 15:25 10 these 2— we will forget about the 12 articles
15:22 1 l@k it your testimony that noue of those 279 picces  |15:25 11 that I had carlicr. Now we have 279 that you have
15:22 12 of primary literature have any credible scientific 15:25 12 written down; that in none of those is therc any
15:22. 133 cvidence linking cigarctte smoking to lung cancex? [15:25 13 credible scicatific cvidence linking cigarcttc
15:22 141 A I'm saying that it is my testimony that, using 15:25 14 smoking to lung cancer?

1522 15 X 1950 as an arbitrary turning date, it would be 15:25 15 A Well I would say there was very little, listle

1522 16 ig more accurate to say that the cause of lung cancer 1525 16 cxgdxl'_t‘)_lf > scientific evidence. Certainly the

15:22 17 2 is unknown. I think that would be 2 more accurate 15:25 17 suggestion had been made, but what is lacking is
1522 18 *K way of saying that. I think this statement that “115:25 18 on the clinical side, controls. What is lacking
1522 19 | the cause of lung cancer is at present unknown is 15:25 19 on the experimental side is reproducibility

1522 20 in every review of the subject, published review 15:25 20 because the investigator who claimed that he had
1522 21 of the subject of lung cancer between 1930 and 1525 21 been able to induce skin cancer with cigarette
1522 22t 1945 15:26 22 fragments and identify benzoapyrene no one could
15:23 23 ! Q I'm sorry, you arc in the wrong place. The 15:26 23 confirm that work and he was discounted. That is
15:23 24 scoteace that I just said doesn’t say anything 1526 24 what [ am saying. Also, putting things in

15:23 25 about lung cancer and unknown. It says no 1526 25 context, very few of these articles before 1950
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15:26 1 really deal with the issue of causation. And 15:29 1 cigarette smoking, then the percentage would be

1526 2 again this gets back to the historian's 1529 2 higher. If you would discount that type of

15:26 3 responsibility of looking at things in the context 15:29 3 paragraph in a larger article, then very few of

1526 4 of the time, not with our present understanding. 15:29 4 the papers really dealt with the issue of cause in

1526 5 That's an no-no in history. Scientists in all 1529 5 the way the papers that you cited today do.

1526 6 fields address questions that they consider 15:29 6/ Q ‘We are not talking about cause. We are talking
15:26 7 answerable with the techniques at the time. 15:29 7 about linking, linking cigarcttc smoking to lung
15:26 8 The great majority of studies before 1950 are 15:29 8 . cancer. Haven't hit the discussion about

15:26 9 not studies of the causes of lung cancer. Thosc 1529 9 ; causation yct. Would you say at least 10 percent,
15:26 10 are clinical studies of various aspects of the 15:29 10 ' at least 28 of thesc articles?

15:26 11 presentation and management of the disease; is the 15:29 11 MR. WOODS: Objection.

15:26 12 increase in lung cancer that we are seeing 15229 12 Al haven t counted them or read them since 1988.

15:26 13 perceived or real, how does lung cancer behave, 15:29 13 Butas a gucsstimate, I would say less than ten”

1527 14 what are the cell types, where does it go, what 1529 14 petcent. You arec . _You are picking
15:27 15 organs does it metastasize to, how does it 1529 15 the very t best amcks over a scvcml decade

15:27 16 metastasize, how does one make the diagnosis, how 15:30 16 pc;ﬂgd. The typical amclcg in bere would say, as _
15:27 17 does one treat it, etc, etc. That really is the 15:30. 17 I said before, the cause of lung cancex is

15:27 18 flavor of this information. 15:30 18 unknown, a number of factors have been suggested
15:27 19 It would be an error on my part in this 15330 19 as ;c;;;;blc causes but we don't have evidence to
15:27 20 discussion not to bring that point to your 1530 20 support any of these at the moment. The cause of
1527 21 atiention if you are looking at the pre-1950 15:30 21 lung cancer is unknown. If you really wish to

1527 22 literature. It is easy to look at the bandful of 15:30 22 understand the tenor of the period, what people at
15:27 23 papers that do go into the issue of cause. That 15:30 23 the time are saying, that's a pretty accurate

15:27 24 is a very tiny amount of the literature on lung 15:30 24 reflection.

1527 25 cancer before 1950 because the tools were 15:30 25 Q I'm trying to understand the tenor of your word
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15:27 1 primitive. As the marr change compared with the 15:30 1 berc which is no. If I'm cherry-picking, I'm
15:227 2 post 1950 period where the issue of causation, not 15:30 2 sorry, but it is in your opinion. You are saying
1527 3 clinical behavior and treatment of lung cancer 15:30 3 there is no credible scientific cvidence linking
15:27 4 becomes the focus of concern. 15:30 4 cigarcttc smoking to lung cancer beforc 1950 and
15:227 S5 Q What percent of these 279 articles talk about not 15:30 5 lhis is your 1930 to 1950, and all I'm asking you
15:27 6 causation, but links between cigarettc smoking and [15:30 6 s, therefore you arc saying that in these 279
15:27 7 lung cancer? 15:30 7 articles you arc telling us there is Bo cmdlblc
15:28 8 A It depends on how you talk about links. I would 15:30 8 mml_hgﬂkl«ggkggﬂgg& cigarettc smoking and
1528 9 say the typical review, the typical article might 15:30 9 lung_cancer.

15:28 10 be our experience with lung cancer. Here is our 1530 10 MR_ WOODS: Objection.

15:28 11 patieat — here is our population of patients and 15:31 11 A Well, I would say that qualitatively the essence -
15:28 12 we have seen maybe three patients with lung cancer 15:31 12 of what I have been saying is correct.
15:28 13 and bere is bow it compares with the general 15:31 13 Q How about quantitatively? v
15:28 14 experience, here is bow we believe the diagnosis 1531 14 A And close to quantitatively. If I were writing

15:28 15 should be made, how is how it should be treated, 15:31 15 this today I'm sure I would - [ had this v
15:28 16 bere is how it spreads. 15:31 16 discussion with Mr. Woods last night, I would put
15:28 17 In those reviews many papers would have a 1531 17 __little credible scientific evidence rather ﬂlaﬂ no

15:28 18 discussion of etiology. If you consider the one 15:31 18 credible scientific evidence. And actually as

15:28 19 paragraph discussion of etiology to be a 15:31 19 part of my testimony as I said before, that

15:28 20 discussion of cause, then the number gets higher. 1531 20 concem about this issue goes back awhile. But

15:28 21 If, on the other hand, you read that paragraph and 15:31 21 data is needed and that is what was lacking, plus
15:29 22 say the cause of lung cancer is currently unknown, 15:31 22 ability is needed, that is what was lacking. It

1529 23 here is a few things that bave been suggested as 15:31 23 is not just a question of Dr. Tylecote thinking

1529 24 possibilities but we don't have any data, if you 15:31 24 that writing a letter to Lancet do people belicve

15:29 25 consider that a discussion of lung cancer and 15:31 25 this. 1 agree with the plnaseology of Dr. Doll.
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1531 1 As [ said before he says that the suggestion that 15:42 1 Everyone that ['m aware of was worried about the _
1531 2 cigarette smoking causes lung cancer goes back to 15:42 2 data. Idoa't know of anyone who was cavalier
1532 3 the twenties and thirties and forties. But it is 15:42 3 toward it in the scientific community. The
15:32 4 not until 1950 that a sufficient amount of good 15:42 4 question was are these statistical associations or
1532 5 scientific information is collected in a 15:42 5 is there a true cause and effect relationship
15:32 6 responsible way that persuades more than a mere 15:42 6 between cigarctte smoking and lung cancer. It was
15:32 7 handful of people to think that cigarette smoking 15:42 7 the interpretation of the data that generated most
15:32 8 is the cause of lung cancer and other material 1542 8 of the discussion. Other studies of course were
1532 9 disease. I agree with Dr. Doll and that is my 1542 9 being conducted, pathological studics and studies
15:32 10 testimony. I personally do not like the word no 15:42 10 of skin painting studies and constituents of smoke
15:32 11 in here because it leads to a sense of absolutism 15:42 11 and other things. But the lack of an animal
15:32 12 which I'm really not trying to suggest. And [ 15:43 12 model, the lack of an experimental model, the
15:32 13 would change it to little rather than no. 1543 13 lack of the ability to show in the traditional
15:32 14 Q l;agc 3, the second scatence in that paragraph, 15:43 14 fashion that cigarette smoking causes lung cancer
15:32 15 beginuing -- 15:43 15 the same way that if you give someone measles who
15:32 16 - THE VIDEOGRAPHER: Going off the record 15:43 16 hasn’t had it they are going to contract measles,
15:32 17 for a tape change. The time is 3:29 M 17 and you are contracting them by coax postulates,
15:40 18 (Short recess was taken.) 15:43 18 those traditional standards hadn't been met. That
15:40 19 THE VIDEOGRAPHER: We are back on the 1543 19 was really the nature of the debate. Given what
15:40 20 record. The time is 3:36 pM. 15:43 20 conclusions we can draw from these new
15:40 21 A May I make a brief statement qualification? I 15:43 21 epidemiological studies, by “new" I mean chronic
1540 22 believe this was contained in the conversation we 15:43 22 diseases. Epidemiology is do we have a
1540 23 had prior to the break, but just to make sure, I 15:43 23 statistical association or do we have frue cause
15:40 24 would like to say on that paragraph, again 1543 24 and effect.
15:40 25 documents get sent 10 you, you read them quickly, 15:43 25 Q Were thexe just two sides to that debate then or
» ; e Wm"mf“a—.g: 191 Page 193
[5:40 1 you sign them. If I were writing this today [ 15:43 1| were there three, that with one group saying
1540 2 m the wo! swould use the word 15:43 2 smoking causcs discase, the other group you cail
1541 3 htdc d my main pomtT; not 0 argue over no 15:44 3 them here both sides, saying smoking does not
15:41 4 us little. My maia point is remains the same, 15:44 4 cause discase, and a third group saying we don't
15:41 5 to contrast the quantity and quality of scientific 1544 5 know yet whether smoking causes discase or not?
1541 6 evidence and the degree of concern evoked in the 15:44 6 A Actually it depends on kind of how decp into the
15:41 7 rest of the scientific community before 1950 and 15:44 7 story you want to go. But if one wants to get
15:41 8 after 1950. 1950 is a watershed. That's really 15:44 8 subtle, there were groups, there were various sub
1541 9 the point that I'm making. Not to dmy thawggp 15:44 9 groups. There were some people and some people
1541 10 were serious mdmduals who had  genuing concerns 15144 10 became convinced early on, by early on, early mid
15:41 11 - ’n'nfi’sTnoi(]Bg might cause lung cancer beforc 1950, [15:44 11 fifties, that cigaretic smoking caused lung
1541 12 I'don't want that Wording to’ Cause my mam;;o“l:lt 1544 12 cancer. There are others who said we are worried
1541 13 to be lost. 1 don't think it was, but I wanted to 15:44 13 but we really don't know. There were others who
15:41 i4 make that clarification. 15:44 14 said that, as you are saying now, that we can draw
15:41 15 Q At the bottom of that same paragraph, the last 15:44 15 - we are worried but in the absence of an animal
15:41 16 scatence says, "Rather the issuc of whether 15:44 16 model or traditional postulates of causation being
15:41 17 smoking causcd discase was the subject of debate, |15:44 17 shown we are unable to draw that conclusion.
15:41 18 with reputable scieatists on both sides.” What 1545 18 It actually gets more complex still because
15:41 19 were the two sides? 1545 19 even particularly —~ now again let me make an
15:42 20 A The issuc was not the data that was being 15:45 20 aside. We are talking about a rapid dynamic bere
15:42 21 accumulated from the epidemiological studies. The 15:45 21 from skepticism in 1950 to a new consensus by
1542 22 issue was the interpretation of the data, whether 15:45 22 1964, the creation of the new ficld, the
15:42 23 these new types of studies and the inferences that 1545 23 epidemiology of chronic diseases. From a
15:42 24 could be drawn from them were sufficient to allow 15:45 24 historical perspective a lot happened quickly. "
115:42 25 conclusions about cause and effect to be made. 15945 25 And yeat by year the tone changes and new studics
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15:45 1 come out. So what you say about 1952 is not the 1548 1 about.” The question was do these new standards
1545 2 same as 'SS or 'S8 or '61. So all of these 1548 2 provc it or in fact is this a false correlation
1545 3 qualifications bave to be put into it. But 1548 3 and smoking is not guilty of the charges that have
1545 4 particularly in the fifties, less so in the 1548 4 been put to it. [ think they would phrase it like
1545 5 sixties, but particularly in the fifties you have 1548 5 that. I don't know of individuals who are saying
15:45 6 othber levels of debate, much of which bad to do 1548 6 the whole subject is baloney, cigarettc smoking is
1545 7 with debates among the epidemiologists themselves, 1548 7 s_aoi"'é'.' I'm sure you can find peoplc onthc
1546 8 not over just over the issue of whether cigarettc 15:48 8 fx:ingmc. but I'm unaware of that view that
15146 9 smoking caused lung cancer, but how strong a cause 15:48 9 responsible scientific community. It was more
15:46 10 it was. Was it a major problem or a minor problem 15:48 10 ova:sd]cmstatlstlcalassocmwnonmcly that or
15:46 11 relative to pollution or environmental exposure or 15:48 11 are we able to conclude cause and effect. That is
15:46 12 something of this sort. 1548 12 a more accurate representation.
15:46 13 There was some epidemiologists, the majority 15:49 13 Q The Surgcon General made a statement in here that
15:46 14 of epidemiologists were saying that cigarette 15:49 14 1 was going to ask you about. It is on Pagc 32 of
15:46 15 smoking causes lung cancer and it is a major cause 15:49 15 his rcport.
15:46 16 and they of course were at the front of the 15:49 16 A Ithink that's right here.
15:46 17 bandwagon. But there were epidemiologists who 15:49 17 Q Itis. It is under cardiovascular discase, the i
15:46 18 were saying, "I think cigarette smoking 15:49 18 very top section. We are not talking about lung
15:46 19 contributes to lung cancer but it is a minor cause 15:49 19 cancer here but it is more a statcmeat of — what
15:46 20 relative to occupational exposure or pollution or 15:49 20 be says here is the committec -- goes down to
15:46 21 that sort of thing. From the early and mid 15:49 21 about the fourth line, "The committee considers it
15:46 22 fifties you have additional levels of debates that 15:49 22 more prudent from the public health viewpoint to
15:46 23 are going on. So it is more complex if you pursue 15:49 23 assume that the established association bas
15:46 24 14ww-é:' 15:49 24 causative meaning than to suspend judgment until
15:46 25 f/ Q Do we have a group, maybe we don't, that says 15:49 25 0o uncertainty remains.” Do you believe that )
j"\ e Page 195 Page 197
15:46 l; smoking does not cause cancer, lung cancer? 15:49 1 that, from a public health viewpoint, that that is
15:46 2 MR. WOODS: Objection. 15:49 2 a prudcat way to look at the cvideace that was out
1547 3! A Who are you talking about? 15:50 3 thers betweca * 50 and ‘647
15:47 4] Q Well herc I think in your statcment here [ think 15:50 4 If you are talking about cardiovascular diseasc*as
1547 5 you are talking about between 1950 and 1964, and  {15:50 5 indeed they are talking about, I agree with that
1547 6 you talk about a conseusus within the medical and [15:50 6 statement, believe it is a responsible statement.
15:47 7i scientific community, and then you say that there  [15:50 7 Medicine differs from science because as a
15:47 8 is reputable scicntists on both sides. So we have 1550 8 physician or as a public bealth advocate you don’t
15:47 9 talked about those reputable scicntists on the 15:50 9 not have the luxury of waiting for all of that
15:47 10 sidc that say cigarcttc smoking docs causc lung 15:50 10 information. You bave someone who is sick who is
15:47 11} cancer, then you talked about the reputable 15:50 11 in front of you now and you have to make a
15:47 12 % scientists who say it may, but you don‘t have the  |15:50 12 decision. You may not know if this drug or that
15:47 13 l proof so we arc not going to say onc way or the 15:50 13 drug is the best or if you need any drug at all,
15:47 14 ! other. I'm asking, is there another group of 15:50 14 but the patieat is ill, is suffering, you don't
15:47 15 reputable scientists between "50 and 64 who are  115:50 15 have time to wait. So there are differences in
15:47 16 saying doesn't causc it? 15:50 16 the practice of medicine from science where you go
15:47 17 }A If there are, Ms. Moltzen, I don't know of any. 15:50 17 off and you do an experiment, you wait for the
1547 18  The debate had to do with what conclusions could 15:50 18  data to come in.
1547 19 be drawn from the epidemiological studies, what 15:50 19 And similarly, in public bealth, there may be
1547 20 inferences were justifiable. Tdon't know of any 15:51 20 sufficient worry where it may be prudent to make a
1548 21 respoasible scientists who weze saying that 1551 21  recommendation rather than wade through all of the
15:48 22 cigarette smoking is safe. I don't know of any 15:51 22 data. That's precisely the situation that
15:48 23 respoasible scieatists of this period who were 15:51 23 occurred with coronary artery discase. It was
1548 24  sayiog that I'm ot worried. Everyone I know of 15:51 24 ironic because the prospective studies as you know
154825 is saying, "Hloy, we have got something to worry - {15:51 25 showed that cigarettc smoking was related 1o or in
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15:51 1 some cases causally with a range of disease, not 15:54 1 of the evidence, and the amount and power of the
15:51 2 Just lung cancer. The whole thing began with lung 15:54 2 evidence was growing year by year. There was much
1551 3 cancer. One of the surprises that occurred and 15:54 3 more evidence in 1957 than in '53 or '54. There
15:51 4 people were surprised is the range of illnesses 1554 4 was more evidence in '62 than in '57. One bas to
15:51 5 that are being associated with it. Now, some of 1554 5 be, in my judgment, very specific. At some point
Is:51 6 the associations were very loose statistically and 15:55 6 public health officials or physicians will make
1551 7 bad other biological explanations. An excellent 15:55 7 recommendations in a state of uncertainty. But
15:51 8 one in the Surgeon General's report is liver 1555 8 you have to have enough evidence to justify that.
15:51 9 disease because so many people drink and smoke. 15:55 9 Then the second point to bring out is just
15:52 10 So statistical association, the small statistical 15:55 10 how fragile this whole area of public health
15:52 11 association they saw had other explanations. 15:55 11 recommendations is because should you have a
15:52 12 Coronary artery disease posed a real problem 15:55 12 manunogram or not, should you have bormonal
15:52 13 because the toll on the nation's health that 15:55 13 supplement. All of these things are coming out.
15:52 14 appeared to be the result from coronary artery 15:55 14 You have epidemiological data suggesting one form
15:52 15 disease was much more than for lung cancer. - 15:55 15 of behavior, then they are contradicted by
15:52 16 They began to study lung cancer, they are 15:55 16 another. Just extraordinary confusion among the
15:52 17 finding all this morbidity and mortality from 15:55 17 public and among the medical profession, the
15:52 18 coronary artery discase. The problem was the 15:55 18 public health officials what to do. Add on to the
15:52 19 specificity was not as great. The chances of 15:55 19 fact that you are not ~ you are talking about
15:52 20 developing coronary artery disease, if I recall 15:55 20 people’s lives and life styles. There are
15:52 21 correctly, were about, it was 1.7 to 1, the 15:55 21 economic implications with certain things. To
15:52 22 noasmoker versus the smoker for coronary artery 15:55 22 change recommendations frequently you can do ill
15:52 23 disease versus 10 to 20 to ! for lung cancer. The 15:55 23 by having a recommendation or changing it as well
15:53 24 specificity was not as high. There are other 15:56 24 as do good. Itis a very difficult issue in my
15:53 25 factors that we were linking played a role in 15:56 25 judgment in that the whole public bealth ficld and
Page 199 Page 201
1553 1 coronary artery disease, lipid levels, things of 15:56 1 recommendations that we give the public. But
15:53 2 that sort. 15:56 2 again, I'm speaking as a reasonably well-informed
15:53 3 On the other hand, if you just calculate the 15:56 3 citizen, not as an expert in public health and
1553 4 number of smokers who had coronary artery disease, |15:56 4 what recommendations to give.
1553 5 it was several fold the number who developed lung 15:56 5 Q In that same paragraph you use the word "dcbate.”
1553 6 cancer and that was a very disturbing finding and 15:56 6 Rather the issue of whether smoking caused
15:53 7 that led to the wording that you were pointing out 15:56 7 discasc —
15:53 8 over here and in my opinion that was very 15:56 8 A Which paragraph are you in?
15:53 9 responsible. 15:56 9 Q Weare--
15:53 10 Q Is that a responsible attitude, if we get away 15:56 10 A Are we still on cardiovascular discases?
15:53 11 from coronary heart discase, let's talk about 15:56 11 Q Let's go back to your expert report.
15:53 12 another chronic discase where there are some 15:56 12 A My expert report.
15:53 13 cstablished associations, maybe lung cancer in the {15:56 13 Q Page 3, paragraph starting - the first paragraph.
15:53 14 fiftics. Is it still responsible to say that it 15:56 14 You talk in there about, the last sentence,
15:53 15 is morc prudent from the public health viewpoint  |15:57 15 “Rather the issuc of whether smoking caused
15:53 16 to assume that the cstablished association has 15:57 16 disease was the subject of debate with reputable
15:53 17 causative mcaning than to suspend judgment until |15:57 17 scncutlsts on both sides."
15:53 18 Do uncextainty remains? 15:57 18 “' Do you have any opinion on whether the -
15:54 19 A I'm not an expert in public health and in 15:57 19 ~ tobacco industry shaped that debate by using its
15:54 20 recommendations and degree of certainty that is 15:57 20 finauacial and public relations msoumug‘f - «
15:54 21 needed so I'm really not the proper person o give 15:57 21 {A I have no mfom,amn to that effect” Candidly
15:54 22 an expert response, but I'm not trying to avoid it 15:57 22 :Wﬂ(').uld be surprised, just lmowmg bow independent
15:54 23 cither. And I would say a couple of things. One, 15:57 23 scscnnsts are, Imowmg how many of the people of
15:54 24 is that the degree to which you decide to act 15:57 24 smokers who themselves at the start of the study
5:54 25 prudently is going to reflect the amount and power 15:57 25 then stopped snioking when they analyzed their gwn -
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15:57 1 data, knowing that the worse thing that can happen 16:01 1  Q In December, 1963, was it textbook tcachiog that
1557 2 10 a scientist is to be shown to be acting in some 16:01 2 cigarcttc smoking caused lung cancer, heart
15:58 3 sort of fraudulent or biased way. We all have our 16:01 3 discase and other life-threatening discascs?
15:58 4 biases; but it is one thiag 1o have a point of 1601 4 As 1 said before, this is certainly one of the
15:58 5 view, it is another thing to fabricate data, to 16:01 5 most intensely investigated issues in all of
15:58 6 invent data, to suppress data. Scientists are 1601 6 bio-medicine. An enormous amount of information
15:58 7 awfully independent people. We know that people 16:01 7 is coming out, new analytical techniques are
15:58 8 like Dr. Wyunder aad Dr. Graham and Dr. Doll-and 1601 8 coming out, new ways to analyze the data are
15:58 9 Hill and Hammouad are a very independent group. So 16:01 9 coming out. Epidemiology of chronic disease is
15:58 10 1 have no direct infonmation oa that, but I would 16:01 10 growing as a field and it could do statistical
15:58 11 be surprised. 1'm always open to learu new 16:02 11 calculations, for example, in 1959 that it could
15:58 12 things, but I would be surprised. 16:02 12 not in '56 or '52. Year by year things are
15:58 13  Q At Page 3, the first paragraph, aad it starts with 16:02 13 changing.
15:58 14 the fourth line down, “At no time between 1950 and 16:02 14 What 1 would say if you are talking December,
15:58 1S January, 1964 - whea the Surgeon General's 16:02 15 1963, is tbat you got a near consensus. If you
15:59 16 advisory committee report was released — was 16:02 16 compare the overall sentiment in 1963 within the
15:59 17 there a consensus within the medical and 16:02 17 medical community that cigarette smoking causes
15:59 18 scieatific J;;uﬂ‘y that cigarette smoking caused 16:02 18 lung cancer, it is stronger than it was even a few
15:59 19 lung cancer, heart disease, or other 16:02 19 years ago, even a few years before that. The
15:59 20 life-threatening discases.” 16:02 20 Surgeon General, by the way, points out bow even
15:59 21 Who makes up the medical and scieatific 16:02 21 from 1959 to the appearance of the report there
15:59 22 community in the United States? 16:02 22 was a decided change in sentiment within the
15:59 23 A Well, in general all those who are qualified 16:02 23 scientific community. So it is not people lined
15:59 24 investigators you are talking about. Medical 16:02 24 up evenly in one side. You have a growing
15:59 25 school facuity, people at teaching hospitals, you 16:02 25 consensus that starts with 1950 and each year
A Page 203 ’ Page 205
1559 1 are talking about in some cases people who might 16:02 1 becomes stronger. If you are looking at December,
15:59 2 be private companies, pharmaceutical companies, 16:03 2 1963, most people are on board.
15:59 3 for example, you are talking about private as well 16:03 3 What 1 bave discovered in my research acting
15:59 4 as public research organizations, major private 16:03 4 as a respoasible historian, looking at all of the
15:59 5 cancer research organizations, for example being 16:03 5 information, is that you have pockets of
15:59 6 Memorial Sloan-Kettering, publicly the National 16:03 6 responsible disagreement even through 1963,
15:59 7 Cancer Institute. You take the whole thing 16:03 7 disagrecment that later went away, and that's why
16:00 8 together. The faculty and the people who are 16:03 8 I would not say you had a conseasus in 1963. 1
16:00 9 doing research and the post-doctoral fellows and 16:03 9 think the most important disagreement came from
16:00 10 so forth. It is a loose definition. So [ would 16:03 10 laboratory scientists who were troubled by the
16:00 11 be inclusive, not exclusive. 16:03 1 ambiguity of the experimental evidence and
16:00 12 Q What do you mcaa by the term “consensus™? 16:03 12 inability to have an animal model. The most vocal
16:00 13 A I'm glad you ask that. Because basically I mean 16:03 13 such groups came from the most — some of the most
16:00 14 textbook teaching where you bave individuals of 16:03 14 important places in American and world wide
16:00 15 divergeat backgr:;unds and perspectives and 16:03 15 medicine. In particular the National Cancer
16:00 ‘16 temperaments and intellectual perspectives all of 16:03 16 Institute and Memorial Sloan-Kettering. Those
16:00 17 who agree; textbook teaching, where you have — 16:03 17 were not people on tobacco company's payroll.
16:00 18 where there is no debate, no serious debate on the 16:03 18 Those were people who bad a different world vx?w
16:00 19 particular issue, where it becomes textbook 16:04 19 Even in '61, '62, is '63, laboratory workers from
16:00 20 teaching, conventional. And again, [ want to 16:04 20 those institutions were publishing paper were
16:00 21 stress among individuals from all perspectives and 16:04 21 worried, but in the absence of biological data we
16:00 22 traditions, not just a consensus within that, 16:04 22 are unwilling to conclude that there is a causal
16:00 23 epidemiologists, for example, but being able to 16:04 23 relationship. Then some of the statistical
16:01 24 persuade the laboratory workers that their science 1604 24 criticisms of Dr. Fisher and Berkson were still
1601 25 s a valid one; that type of thing, 1604 25  unanswered. So those were the main pockets of
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1 doubt. 16:06 1 sense, the only thing wrong with these criticisms
16:06 2 is that scientific fact ultimately showed that
1606 3 they were on the wrong side, but the logic and the
16:06 4 power is very powerful even today. The author
16:06 S says in this paper, "If I bad been there in the
1606 6 late fifties and early sixties and read Dr.
16:06 7 Berkson's papers I'm not sure what side of the
16:06 8 debate 1 would have come down on." And finally I
16:06 9 think it is important regarding Dr. Berkson that
16:06 10 the Surgeon General's report itself addressed his
16:06 11 objections. I believe that is extraordinarily
16:06 12 important both to the legitimacy of Dr. Berkson as
16:06 13 an individual as well as in answering residual
16:06 14 doubts, creating a consensus and so forth. But
16:06 15 the Surgeon General addressed his criticisms.
16:07 16 Essentially the report said Dr. Berkson is right -
16:07 17 in his criticisms. There are certain biases in
16:07 18 these studies and analyses that are there, but the
16:07 19 magnitude is much less than he claims. So even
16:07 20 with these biases, the conclusion that cigarette
16:07 21 smoking causes lung cancer we believe is a valid
16:07 22 conclusion. The fact that the Surgeon General
16:07 23 report addresses Dr. Berkson on those criticism in
16:07 24 my opinion is evidence that he was a serious man
16:07 25 taken seriously by his contemporaries.
Page 208
1604 2 Now this is much different from 1962, '61, 16:07 1 Q Do you know if Dr. Berkson, if any of his research
16:07 2 was funded by the tobacco industry?
16:04 3 '60. Each year you have the growing coasensus. 16:07 3 A Ihave no information on that one way or the
1604 4 But in my judgment it took the Surgeon General's 16:07 4 other. But I don't think it would make any
16:04 5 report to really clench things, to persuade the 16:07 5 difference to me if it were.
16:04 6 remaining residue of laboratory workers that this 6 (Deposition Exhibit No. 14 was marked
16:04 7 method of analysis was valid and so forth. That's 16:08 7 for identification.)
16:04 8 why I considered it such an important document. 16:08 8 Q I'm going to hand you what has been marked as
16:04 9 Q Wasa't Berkson's opinion pretty marginal? 16:08 9 Ludmerer Deposition Exhibit 14. It is a report by
16:04 10 A I would disagree with that. That's an incorrect 16:08 10 BAT Co Scientists, visit to United States and
16:04. 11 statement. Number 1, Berkson was considered to be .  [16:08 11 Camada, in April and May of 1958. And the Bates
16:05 12 the most important biostatistician in the United 16:08 12 aumber is 105408490 to 8499. And the second page
16:05 13 States, so be was very highly regarded at the 16:08 13 lists many of the places that they visited
16:05 14 time. Number 2, if you read his objections you 16:08 14 including medical schools, also tob comp
116:05 15 find that there is a great, in my opinion, a great 16:08 15 On the third page, which is beaded up Page 2,
16:05 16 deal of credibility to them, if you actually read 16:09 16 there is an introduction, and then the second
16:05 17 them. 16:09 17 section is called "Causation of lung -
1605 18 ~ One of the most important articles for me in 16:09 18 These BRAT Co scieatists say, "With one exception,
16:05 19 formulating my views was an article eatitled 16:09 19 (H.S.N. Greeae,) G-R-E-E-N-E, the individuals whom
16:05 20 "Those Who Were Wrong." And I forget the author 16:09 20 we met believed that smoking causes lusg cancer.
16:05 21 of the article, but it would be in the 16:09 21 If by "causation” we mcas any chain of eveats
16:06 22 bibliography. It this an eminent epidemiologist 16:09 22 which lcads finally fo lung cancer and which
16:06 23 who actually went back and read the statistical 16:09 23 involves smoking as an indispensable link. In the
16:06 24 criticisms of Dr. Berkson and said, "You know, 16:09 24 United States only Berkson, apparcatly, is no:‘
- H16:06 25 they really” ~ and Dr. Fisher, they really make " l16:09 25 prepared to doubt the statistical evidence and ‘his
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16:09 1 reasoning is nowhere thought to be sound." 16:13 1 certain percentage of the popular vote,
16:09 2 Do you disagree with their opinion of Dr. 16:13 2 Now I would say two additional things. You
16:09 3 Berkson? 16:13 3 got to bave an awfully high percentage. You are
16:09 4 A Yes, I do, very much. [ bave actually seen this 16:13 4 not talking 70/30, 80/20. You are talking
16:09 5 document before because in a previous deposition 16:13 5 virtually everyone. But there are qualitative
16:10 6 it has been presented to me. And aside from the 16:13 6 aspects that help one recognize a consensus. Do
16:10 7 usual qualifications that a responsible historian 16:13 7 you have ongoing debate or does the debate end.
16:10 & would have about any document, who wrote it and 16:13 8 Are people who continue to advocate a certain
16:10 9 what were the circumstances and who was it for and 16:13 9 view, is that a mainstream view or have they
16:10 10 how was it received and what were the reactions to 16:13 10 become marginalized. There are qualitative
16:10 11 it and that whole litany of things that you see 16:14 11 aspects to that. And also it is very important to
16:10 12 about documents. The fact is that though that 16:14 12 keep in mind, particularly when you are in the
16:10 13 statement is there, it is an incorrect statement. 16:14 13 70/30, 80/20, 90/10, this is how we are going from
16:10 14 It is wrong. Dr. Berkson was the leading medical 16:14 14 the early fifties to mid fifties to late fifties
16:10 15 statistician in this country. He was widely 16:14 15 to early sixties, each year the number grows. You
16:10 16 recognized around the world for his contributions. 16:14 16 also bave to look at who is on your team. [t is
16:10 17 - As I indicated before, be was so notable that 16:14 17 not numbers alone but it is the intellectual
16:10 18 there is a section in the Surgeon General's report 16:14 18 stature of the person, of the people who are
16:10 19 that specifically addresses objections that he 16:14 19 speaking. If any one of us were to have Michael
16:10 20 raised and they said, *"You are right, it is just 16:14 20 Jordan as a partner I will bet that team of two
16:10 21 that the magnitude doesn't change the results.” [ 16:14 21 would beat the rest of us combined in basketball.
16:11 22 have seen no one refer to Dr. Berkson 16:14 22 And I think that is one reason that these,
16:11 23 disparagingly other than in this document and I 16:14 23 what I'm calling residual doubt amidst a growing
16:11 24 would disagree with their characterization of him. 16:14 24 majority and emerging consensus was a real one in
16:11 25 Q Is it possible to take the word “conscnsus” and 16:15 25 the early sixties. Who did it come from? No one
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16:11 1 tura it into aumbess so that yon could say after 16:15 1 was intellectually more important in these debates
16:11 2 January, 1964 a majority of the scientific and 16:15 2 than Ronald Fisher, who is the greatest scientific
16:11 3 medical community — medical community agreed that 16:15 3 mind of all and whose work was the basis of
16:11 4 cigarette smoking , heart di or 16:15 4 epidemiology of chronic diseases. The fact that
16:12 S other life-threatening discases? 16:15 5 Fisher and other biostatisticians continued to
16:12 6 A Could you please repeat that? Probably the day 16:15 6 express their reservations was important beyond
16:12 7 but there is something -- 16:15 7 numbers. It is like giving me Michael Jordan on
16:12 8 Q I'm trying to understand if [ can put the word 16:15 8 my team. Fisher was one of the dominant
16:12 9 “coasensus,” which you have described in very 16:15 9 biologists of the 20th century. The fact that the
16:12 10 conceptual terms, into numbers so that if we lined 16:15 10 leading laboratory workers at the National Cancer
16:12 1l up the tific and medical community and we 16:15 11 Institute and NiH did not yet accept the new
16:12 12 said only 49 perceat of them belicved there was 16:15 12 paradigm that you can accept — that you can make
16:12 13 a — believed that there was a connection, that is 16:15 13 causal inferences from epidemiological studies.
16:12 14 not a couseasus. How big quaatitatively do you 16:15 14 The quality of some of this group of residual
16:12 15 have to get before you get a consensus? 16:15 15 doubters counted as well. So it is not numbers
16:12 16 A I'm speaking personally oa that because 16:15 16 alone. And you find -- if you pick and choose
16:12 17 philosophers and historians can debate these 16:16 17 selectively and just tell the story of onc
16:12 18 issues and they get theoretical. But I think from 16:16 18 discovery leading to another and the growing )
16:12 19 a pragmatic standpoint, it is a judgment call. 16:16 19 consensus, you get onc view. If you look at the
16:12 20 Like anything in history, like anything in 16:16 20 literature exhaustively and comprehensively as I
16:12 21 science, just as the Surgeon Generat acknowledges 16:16 21 do, you essentially get the same picture, but you
16:12 22 that conclusions about causation ultimately are 16:16 22 also realize that not everyone weat along yet with
16:13 23 judgment calls and science and scholarships and 16:16 23 the growing consensus, and these were leading
16:13 24 history are making judgment calls, and I think it 16:16 24 responsible people that was legitimate and it took
16:13 25 would be an error to ry to equate it witha >~ 16:16 25 the Surgeon General's report to get everyonc on
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16:16 1 board. 16:19 1 want to know what you mean about that term. Give
16:16 2 Q Has the debate ended today? 1620 2 me - what is aftcrmath? What arc we talking
16:16 3 MR. WOODS: Objection. 16:20 3 about?
16:16 4 A Which debate? 1620 4 I appreciate your asking it. I appreciate the
16:16 S5 Q You said one of the things you have to look at {1620 5 tenor of the conversation we have been having all
16:16 6 when you are deciding about consensus is the [16:20 6 day long where we can discuss things. It is very
16:16 7 quality of the people; and did the debate end? {16:20 7 possible if I were writing this today I might use
16:16 8 A I think the evidence clearly points to the 1620 8 slightly different words. Let me just explain my
16:17 9 appearance of the 1964 Surgeon General's report {1620 9 views to you which is really what you need.
16:17 10 and an extraordinary intellectual contribution 16:20 10 Number 1, [ maintain that our current consensus
16:17 11 that it made as we talked about before, the five 1620 11 that cigarette smoking causes lung disease and
16:17 12 criteria and how one uses this information. Not 11620 12 other discases as well, that the final step in the
16:17 13 the information per se, but how you use itand  16:20 13 process that gave that consensus was the 1964
16:17 14 draw inferences and conclusions from it. I think,[16:20 14 Surgeon General's report. It didn't come out of
16:17 15 Number 1, it is accurate to say that our current  [16:20 15 the blue. There is a growing consensus year by
16:17 16 consensus, that cigarette smoking causes lung 1620 16 year.
16:17 17 cancer, emerges from that. Number 2,  haven't {16:20 17 But this consensus, this lack of debate, this
16:17 18 studied things since 1964, but I do know that the{16:20 18 acceptance even by laboratory scientists, you know
16:17 19 epidemiology of chronic disease emerges a new {16:21 19 that is, Surgeon General is right, there are other
16:17 20 discipline from this debate and has become an  |16:21 20 ways to prove causation, that dates the '64
16:17 21 important part of biomedicine. Even if you are a{16:21 21 Surgeon General's report we have inberited since
16:18 22 laboratory worker today, you recognize that there|16:21 22 then. That is the first and most important point
16:18 23 is an alternative mode of showing causation 16:21 23 that I'm making.
16:18 24 besides demonstrating it in an experimental way {16:21 24 The second point that I wish to make in this,
16:18 25 which laboratory workers of the fifties and 16:21 25 and this is where things get tricky because
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16:18 1 sixties bad to learn to accept. So I don't know 1621 1 history is messy and untidy and also it is hard to
16:18 2 of anyone today, if you are talking 2002, who 16:21 2 say things in a seven page report. This has very
16:18 3 would say that this is not an altemative 16:21 3 much to do with the issue of scientific
16:18 4 paradigm. 16:21 4 revolutions and paradigms.
16:18 5 Now, you can find responsible scientists, we 1621 S In my opinion the most important contribution
16:18 6 got them in my own university, who will tell their 16:21 6 of the Surgeon General's report, '64, great
16:18 7 patients not to smoke, who will talk about the 16:21 7 document that that is, is not merely in
16:18 8 hazards of cigarette smoking and both the personal 16:21 8 demonstrating that cigarette smoking causes lung
16:18 9  and public health menace it is. When they get 1621 9  diseasc and other discases as well, but in
16:18 10 with their laboratory groups in seminars and say 16:22 10 bringing about the maturation of a new field and
16:18 11 and we still have holes in the biological 16:22 11 acceptance of this new field by the rest of the
16:18 12 evidence, we need more work. But that's a 16:22 12 biomedical community, epidemiology of chronic
16:18 13 different sort of thing. They accept the 16:22 13 diseases, because these same techniques bave now
16:18 14 epidemiological data. I certainly accept it. 16:22 14 been used to study many other problems as well and
16:19 15 Q I belicve the statcment you usc eventually in here  [16:22 15 have become an important part of medical research.
16:19 16 is in the aftermath. I apologize if I'm quoting 16:22 16 In my opinion that general contribution is even
16:19 17 that wrong, but — 16:22 17 greater than the specific observation that
16:19 18 A You are probably quoting it correctly. 16:22 18 cigarette smoking causes lung cancer, as important
16:19 19 Q I want to know but -- I got it now, Page 6 of your [16:22 19 as that is. This gets us back to context, this
16:19 20 report. The sentence, it is the sccond paragraph,  [16:22 20 gets us back to how historians think about
16:19 21 “In 1964 the advisory committec.” If we godown |[16:22 21 problems, this gets us back to scieatific
16:19 22 to the scveath line there is a seatence in there 16:22 22 revolutions. Is everyone going to change their
16:19 23 that starts, "Even though a consensus about 16:22 23 mind immediately? And the answer is probably not.
16:19 24 causation developed in the aftermath of the 1964 [16:22 24 People who bave studied scientific revolutions,
“he:19 25 report.” I don't mean to be nitpicky, I really 16:22 25 again we go back to my paradigm bibliography, have -
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16:22 1 pointed out that when you have one world view 16:25 1 though, I'm Midwestcra through and through, very
16:23 2 anising to challenge or replace another, 16:26 2 practical, born and bred in Minoesota, so it just
16:23 3 ultimately it is less that residual doubters are 16:26 3 sccms to me that just because I get the Surgeon
16:23 4 persuaded, it is that they die off or retire. 16:26 4 General's report ia the mail, when you use

16:23 5 There is that element to it. 16:26 5 aftermath, you do not necessarily mean within the
16223 6 Consider someone who is 50 years old in 1950, 16:26 6 next couple of days I go curcka and suddenly the
16:23 7 an emigent laboratory worker at the top of his 16:26 7 consensus has -- there is a total conscosus?

16:23 8 field, internationally renown, who has been 16:26 8 That's correct. Aftermath is hard to quantify in

16:23 9 brought up with the old paradigm that you need 16:26 9 a precise way and here I'm relying on secondary
16:23 10 laboratory confirmation, who has beard all of the 16:26 10 reading that I have done rather than primary

16:23 11 arguments. Such an individual who in December, 16:26 11 reading. But we are talking weeks, months,

16:23 12 '63, may not have bought into clinical 16:26 12 someone may be on vacation when the Surgeon

16123 13 epidemiology, might not in *64, he is set in his 16:26 13 General's report comes out. As I discussed before
16:23 14 ways. Is such a person irresponsible? 16:26 14 in response to one of your questions, a lot of

16:23 IS What ['m really trying to say there, and 16:26 15 consensus building or consensus deconstruction

16:24 16 can't do it very well in the short number of 16:26 16 occurs not from the paper itself but the informal
16:24 17 pages, is that if you were looking at doubters, 16:26 17 conversations, opinions of — opinion makers, Dr.
16:24 18 you have to look at who they were, when they spoke 16:26 18 Smith the Surgeon General's report came out, do
16:224 19 and how they framed it. For example, the best 16:27 19 you really believe it, do you buy into it. Ido.

16:24 20 example that I know of is Dr. Brownlec from the 16:27 20 Then the students or the other people say T might
16:24 21 University of Chicago. By coincidence [ 16:27 21 as well. We are talking about a process that on

16:24 22 discovered his review of the Surgeon General's 16:27 22 the one hand did not occur the next day

16:24 23 report that was published in 1965 in the Journal 16:27 23 immediately but nonetheless move relatively

16:24 24 of American Statistical Association. This is a 16:27 24 quickly.

16:24 25 statistician speaking, not a laboratory person. 16:27 25 You find epidemiology being accepted as a
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16:24 1 And he was critical of the report basically 16:27 1 discipline in medical schools, and departments

1624 2 because he felt that for all of the information 1627 2 being created and textbooks being written and new
16:24 3 that has been assembled without direct biological 16:27 3 organizations being formed and a lot of evidence
16224 4 confirmation you cannot draw conclusions about 16:27 4 of this sort of the acceptance of a field. You

16:24 5 causality. Now this is 1965. It is not 2002. 16:27 5 find that the published articles that would

16:24 6 He was very cautious in his wording. He was 1627 6 dispute the causation hypothesis that you find

1624 7 acknowledging that he was worried about the 16:27 7 from reputable people even in the "61, '62, '63,

16:25 8 evidence, be was not saying that cigarette smoking 16:27 8 they stop appearing, I think that's notable. So

1625 9 is safe, but he is saying by traditional canons 1627 9 it is hard --

1625 10 the case has not been proved. Scientists are 1627 10 I think you are exactly right that it is hard

16:25 11 independent. 16:27 11 to give a precise time frame to it. We are

16:25 12 I know the Surgeon General came up with these 16:27 12 talking something pretty quickly. Of course as

16225 13 new criteria and people are trying to say there 16:27 13 you know better than I, the report led to the

16:25 14 are ways to prove things without direct biological 16:27 14 legislation requiring warning labels. A lot of

16:25 15 experimental cenﬁmxatxon L just don!.go along . 16:28 15 things happening suggesting that things had

16:25 16 f with that. And I'm unwﬂlmg to say that a pmqg 16:28 16 changed. Epidemiologists who lived through the
16:25 17 *_ like that is acting irresponsibly, - Ahat ﬁ‘rc;luﬂy 16:28 17 period talk about how even by the mid sixties the
16225 18  “Whatl'm siying Even though I would also say you  |16:28 18 field of epidemiology was much more secure than it
1625 19 got the consensus. Most people jumped on board. 16:28 19 had been even a few years before. Onc can go on
16:25 20 The laboratory workers who in the sixties were 16:28 20 and on with these sorts of examples. But it was
1625 21 sayiog you can't do it epidemiologically, they 16:28 21 pretty quick.

16:25 22 quicted down, it enters the textbooks. I'm making 1628 22 Q Do you have an opinion on when there was a
1625 23 that qualification that for the Brownlee type of 16:28 23 coascasus within the medical and scieatific

1625 24 person. 16:28 24 community that cigarette smoking was linked to
16:25 25 Q For the people who do decide to jump aboard 16:28 25 coronary heart discase? - ’
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16:28 1 A 1believe from secondary sources that the Surgeon 16:32 1 a tool for other studies. They also themselves

16:28 2 General's report was accepted as a whole so that 16:32 2 made the claim that though consistent with the

16:29 3 it drew causal conclusions about cigarette smoking 16:32 3 hypotbesis, this is not a proof of that. So the

16:29 4 and bronchitis, as far as I'm aware from secondary 1632 4 authors of the studies themselves are a very good

16:29 - 5 sources, as well as personal experience in medical 1632 5 place to begin.

16:29 6 school, I'm just recalling anecdotally that was 16:32 6 Q Thea in the noxt paragraph there arc some points
16:29 7 accepted that the concerns of coronary artery 16:32 7 that arc numberced 1, 2, 3 and 4. And number 4
16:29 8 disease were real, 50 forth. I'm unaware of 16:32 8 says, “Statistics purporting to link cigarette

1629 9 anyone — I'm not saying it dida't happen, I'm 16:32 9 smoking with the discasc could apply with equal
16:29 10 just saying I'm unaware of someone saying I accept 16:32 10 force to any onc of many other aspects of modern
16:29 1t this conclusion of the Surgeon Geseral's report 16:32 11 life." Do you knmow what other aspects of modern
16:29 12 but not that conclusion. If it happesed, I'm not 16:32 12 life are being alluded to here? - .
16:29 13 aware of it. 16:32 {3 A Yes. Now, again we are looking January, 1954 so
16:29 14 Q Are you familiar with the Frank Statement? 16:33 14 we have to put it in the context of the time. A

16:29 1S A Yes, lam. 16:33 15 lot of the possibilities that would come up in the
16:29 16 Q If [ usc that term. 16:33 16 thirties and forties had already been excluded.

17 (Deposition Exhibit No. 15 was marked 16:33 17 You will remember from some of my earlier comments

16:30 138 for ideatification.) 16:33 18 that I pointed out bow a typical review articke of
16:30 19 Q I'm handing you what has been marked as Ludmerer 16:33 19 the thirties or forties might have 15 or 20

16:30 20 Exhibit 15. Tbe Bates number on that one is CTR 1633 20 possibilities, now we are down to 2 bandful. The
16:30 21 PUBLIC STMT 000010. The Frank Statement was 16:33 21 major ones were if we are talking January, *54 --
16:30 22 published in what year, do you remember? 16:33 22 Q I believe you are right.

16:30 23 A Yes, I do. That would be sometime in January of 16:33 23 A Because of the appearaace of this, that included

16:30 24 1954. 16:33 24 occupational exposure, environmental pollution,

16:30 25 Q The first paragraph says, "Recent reports on 16:33 25 tarring of the roads, exhaust fumes, radiation,
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16:30 1 cxperiments with mice have given wide publicity to(16:33 | the whole fall-out issuc. But the same type of

16:30 2 a theory that cigarette smoking is in some way 16:34 2 statistical correlation between the tarring of the

1630 3 linked with lung cancer in human beings.” Doyou [16:34 3 roads, between the pollution of the atmospbere,

16:31 4 know what cxpcriments TIRC is talking about here? {16:34 4 between exhaust fumes occurred as it did with

16:31 5 A Yes, Ido. They are referring to the Wynder 16:34 5§ cigarette smoking. So it is my understanding that
1631 6 Grabham skin painting experiments which were 1634 6 those bandful of associations are what were meant
16:31 7 published late 1953, November, December, '53, 1634 7 by that statement. By the way, that's a smaller

1631 8 somewhere in that ball park. 16:34 8 list than of the thirties and forties. But in the

16:31 9 Q And then the third paragraph is, "At the samc 1634 9 context of January, 1954, in my judgment it is a

16:31 10 time, we feel it is in the public interest to call 16:34 10 reasonable list.

16:31 11 attention to the fact that cminent doctors and 16:34 11 Q Why is the list smaller than in the'thirtics and
16:31 12 rescarch scientists bave publicly questioned the 16:34 12 forties?

16:31 13 claimed significance of thesc experiments.® Who [16:34 13 A Because there was -- because in science, evidence
16:31 14 were a couple of those eminent doctors and 16:34 14 counts. And people are now really investigating
16:31 15 research scientists, if you know? 16:34 15 the issue more intensely and with more refined

16:31 16 A Ithink the best place to start would be Dr. 16:34 16 techniques and methodologies. The influence of

16:31 17 ‘Wyuder and Graham themselves who made a pbint in {1635 17 pandemic of 1819 that some people thought was a
16:31 18 the paper that their positive experiments in mice 16:35 18 cause of lung cancer, there was no evideace to

16:31 19 was not proof that cigarette smoking in the way 16:35 19 document that. Could lung cancer arise from

16:31 20 human beings smoke cigarettes caused lung cancer 16:35 20 previous infection of the lung, you have an

16:31 21 in humans. It was obviously consistent with that 16:35 21 abscess, Tuberculosis, there was no evidence of

16:32 22 claim but they themselves explicitly in the papers 16:35 22 that. When I was a medical student in the 1970's,
16:32 23 say their major reason for doing it was to see if 16:35 23 even then I recall hearing house officers and

16:32 24 they could identify something in cigarette smoking 16:35 24 attending physicians speak of this phenomcna that
16:32 25 that might be carcinogenic and then you would have 16:35 25 they called scar carcinoma, the idea of the lung
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1635 1 cancer coming out of the scar. Trawma had been 1649 1 A The most important single observation was the

16:35 2 ruled out. There arc things that from our 16:49 2 detection of benzoapyrene, an organic polycyclical

1635 3 perspective looked silly, but again the historian 16:49 3 chemical. The first coaclusive demonstration of

1635 4 analyzes things at the time. [n the thirties, it 16:49 4 that was 1954 that subsequently was confirmed many

1636 5 is in my bibliography, it really astounded me, 16:49 5 times. As I indicated coanfinnation and

16:36 6 there were seven, eight, 10 papers suggesting 16:49 6 replication were of part of the scientific

16:36 7 tomato juice was the cause of lung cancer. No one 16:50 7 process. Other polycyclics were subsequently

16:36 8 had any evidence to document that. So in this 16:50 8 identified and thea ultimately lots of other

1636 9 period you have 15, 20, maybe even 25 16:50 9 different types of chemicals as well. The single '

16:36 10 possibilities bandied about. But now people -- 16:50 10 most important discovery I believe was the

16:36 11 not only are more people investigating the cause 16:50 11 discovery of benzoapyrene in 1954. It was

16:36 12 of lung cancer — 16:50 12 confinmed according to the Surgeon General 19

16:36 13 Q When you use the word now, you mean January, 19547 116:50 13 times in the intervening decade by 1964.

16:36 14 A January '54, and since 1950 it really became a hot 16:50 14 Q And what date was it widely concluded that the

16:36 15 issue. Epidemiological techniques are being 16:50 15 amouat of benzoapyrene in tobacco smoke was simply
1636 16 refined, developed and refined, some of these 16:50 16 too small to have a cancer causing effect? R
16:36 17 earlier ideas are not finding evidence to verify 16:50 17 A Almost from the beginning.

1636 18 them. So the 15 to 20, 25 possible causes that 16:50 18 Q That was again I'm sorry, did you say a -

1636 19 you hear about in the thirties are now narrowed 16:51 19 A The first discovery was 1964 of the presence of

16:36 20 down to half a dozen or so by January, 1954. We 16:51 20 benzoapyrene.

16:37 21 should add genetics. Genetics is not a 16:51 21 Q ‘647

16:37 22 statistical association but 1954 the gene is 16:51 22 A Excuse me, '54 was the first discovery. Now when

16:37 23 identified, genetics is developing as a science. 16:51 23 did people start noticing that you got a problem

1637 24 In 1954 stomach cancer was shown to have a genetic 16:51 24 with dosage? ['m not entirely sure when the first

1637 25 cause. Some people thought that ultimate answer 16:51 25 one was but [ know as early as '56 or ‘57 Dr.
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16:37 1 for lung cancer might be a genetic one. Of course 16:51 1 Wynder himself discussed this problem of dosage
16:37 2 we also should put other. There was no guarantee 16:51 2 and this became a recurrent theme in the

1637 3 at the time that any of these possibilities would i6:51 3 literature. As we sit here today I recall an

1637 4 ultimately be shown to be the factor. We were 16:51 4 article from Lancet in 1962 that discussed the

16:37 S down to maybe half a dozen or so if you are 16:51 5 same problem. Benzoapyrenc is there and by now
16:37 6 talking January of "54. Most of which have this 16:51 6 other known carcinogens as well. But the dose is
1637 7 type of statistical association. 16:51 7 too low to account for the observed carcinogenic
1637 8 THE VIDEOGRAPHER: Going off the record 16:51 8 properties of cigarette smoke. This is also a

16:37 9 for a tape change. The time is 4:33 em. 16:52 9 thing I'm sure you are aware in Surgeon General's
16:48 10 (Short recess was taken.) 16:52 10 report itself, in the report it calls this, a

16:48 11 THE VIDEOGRAPHER: We are back on the 16:52 11 quote, puzzling anomaly. That's the Surgeon

16:48 12 record. The time is 4:44 pM. 16:52 12 General's term, not Ludmerer's termt.

16:48 13 Q Dr. Ludmerer, on Page 4 of your report — 16:52 13 They would bave expected theoretically 40
16:48 14 A Of my report? 16:52 14 times the amount of benzoapyrene than

16:48 15 Q Your report, this is the last sentence, it is 16:52 15 investigators werc able to demonstrate if

16:48 16 going to go on to Page 5. It says, "Betwcen the 16:52 16 benzoapyrene were the cause of the carcinogenic
16:49 17 mid 1950°s and carly 1960's rescarchers wore 16:52 17 potential they were secing in cigaretic smoke.

16:49 18 unable to identify any ageat or combination of 16:52 18 That's what the discussion was about.

16:49 19 agents in tobacco smoke that could account for its {16:52 19 Q Up to the Surgeon General's roport then in 1964,
16:49 20 alleged cancer-causing activity.” 16:52 20 had any agent or combination of agents and in
16:49 21 Did researchers ideatify any kind of 16:52 21 tobacco smoke that could account for its cancer
16:49 22 hazardous -- at that poiat many time, I'm sorry, 16:52 22 causing activity, was any agent identified?
16:49 23 any kind of bazardous chemicals in tobacco smoke? 16:52 23 MR_ WOODS: Objection.

1649 24 A Yes, they did. 116:53 24 A The problem as [ understand it through the Surgoon
16:49 25 Q What kind of chemicals? 16:53 25 General's report was that no single ageat o
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16:53 1 combination of what by then was a large number of 16:56 1 you are discussing the disagreement in the
16:53 2 known agents, was sufficient to account for the 16:56 2 statistical community. You talk about Fisher in
16:53 3 carcinogenic potential. And this was troubling - 16:56 3 England and Berkson at the Mayo Clinic, and then
16:53 4 a troubling piece of evidence. They thought it 16:56 4 the second to the last sentence, "These are only a
16:53 5 would be easy, benzoapyrene, bere you have the 16:56 5 few of the many scientists at the time who
16:53 6 high dosages, and that's the cause. Itled o a 16:56 6 questioned whether the scicatific cvidence of that
1653 7 discussion of promoters and co-carcinogens and 16:56 7 time established that smoking caused lung cancer.”
16:53 8 things of that sort. But it was largely the 16:56 8 Can you give me the names of two other scientists
16:53 9 theoretical level. If you look at the 1964 16:56 9 in addition to Berkson and Fisher who questioned
16:53 10 Surgeon General's report is dominant observation 16:56 10 that?
16:53 11 is what the Surgeon General calls a puzzling 16:56 11 A Who questioned whether cigarette smoking caused
16:53 12 anomaly. Lots of carcinogens demonstrated be 16:57 12 lung cancer?
16:53 13 present in cigarette smoke but such low dosages 16:57 13 Q I think it is who questioned whether the
16:53 14 that we are unablé to relate the carcinogenic 16:57 14 scientific evidence at that time established that
16:54 IS5 properties to those chemicals. So cither there is 16:57 15 smoking caused lung cancer.
16:54 16 something else that we are not — it didn't keep 16:57 16 A Well, there are lots of such individuals. Though,
16:54 17 them from accepting -- you don't have to know the  {16:57 17 as 1 said before, we've got a very rapid dynamic
16:54 18 mochanism to know that something causes a problem. {16:57 18 so people who may have expressed skepticism in
16:54 19 You don't have to know about vitamins to know that |16:57 19 1956 may have jumped on board by 1960. So there
16:54 20 citrus fruit will prevent scurvy and if you 16:57 20 is a dynamic. By the way, American Lung
16:54 21 develop scurvy you can give citrus fruit. In 16:57 21 Association, one of the major public health
16:54 22 terms of the biological reaction. It was 16:57 22 associations, I think it was the Lung Association,
16:54 23 troubling. They thought they had identified the 16:57 23 refused to accept causality in 1956. But in 1960
16:54 24 carcinogen but it turned out with further inquiry 16:57 24 it did. So again you have this evolving dynamic.
16:54 25 they really hadn't at 1964. 16:57 25 But in terms of the scientists themselves, in
Page 230 Page 232
16:54 | And I would like to volunteer this. | know 16:58 1 addition to Drs. Fisber and Berkson, you got
16:54 2 in depositions witnesses should say less rather 16:58 2 several different types of people. In my opinion
16:54 3 than little, but just in terms of the theme we 16:58 3 . the most important were the eminent laboratory
16:54 4 have been taking of words I would say differently 16:58 4 workers who just were of the world view they need
16:54 5 and so forth if I proofread it a little more 16:58 5 laboratory confirmation. Examples would include
16:54 6 carcfully of that sort. 16:58 6 Dr. Frank ’ggrg,f_glvq who was in charge of things at
16:54 7 Q What page should I tam to? 16:58 7 Memorial Sl&m-Kcttcring. Dr. Stanley Greenam who
16:54 8 A Tumn to Page 5. First sentence of that page, "The 16:58 8 was charge of the private cancer institute in
1655 9 inability to identify this unknown agent was also 16:58 9 Philadelphia, who would include Dr. Rod Heller who
16:55 10 considered strong evidence agaiast the causation 16:58 10 is director of the National Cancer Institute, it
16:55 11 hypothesis in the 1950's and the early 1960's." 16:58 11 would include Stewart and Shear who respectively
16:55 12 Literally that's true. And I defend that but 16:58- 12 were the most importaat pathologists and the most
16:55 13 quite frankly [ would phrase it differently and 16:58 13 important experimental cancer researcher at the
16:55 14 talk about, say something to the effect that the 1658 14  National Cancer Institute. But laboratory types
16:55 15 inability to identify this unknown ageut was 16:58 15 of people.
16:55 16 disturbing in terms of proving the causation, the 16:58 16 In addition to that, there were lots of
16:55 17 hypothesis, something of that sort. 16:58 17 people on the front lines who had yet to be
16:55 18 There are a few places in this report as we 16:58 18 persnaded. By that I'm talking pulmonary
16:55 19 talked about already where words are a little more 16:59 19 physicians, lung surgeons and so forth who are
16:55 20 dogmatic or axiomatic than I really intend them to 16:59 20 part of a general community who ultimately came on
16:55 21 be, and 1 would like to correct the wording of 16:59 21 board in terms of the final consensus but through
16:55 22 that now. 16:59 22 the sixtics are continuing to write articles
16:56 23 Q This is on Page 6 -- 16:59 23 expressing their disbelief at the causal
16:56 24 A Of my report? 16:59 24 hypothesis. These were all groups of people in
-16:56 25 Q Of your report. It is that first paragraph where 16:59 25 addition to the statisticians like Berkson and
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16:59 1 Fisher. 1702 1 that leads you to other things. And what { found
16:59 2 Q Now, in that last sentence on Page 6, first 1702 2 were things such as Professor Brownlee's negative
16:59 3 paragraph, -- 1702 3 review of the Surgeon General's report that

16:59 4 A also would like to make an important 17.02 4 appearcd in the Journal of the American

16:59 5 qualification in my answex to the last question in 17.02 5 Statistical Association in 1965. 1 would call

16:59 6 that sentence. 1 said it before but I think it is 17:02 6 that a primary source. And I use that in the

16:59 7 so important that I would iike to say it again. 17:.02 7 context we said before. 1'm not saying there

17.00 8 From 1950 with the initial retrospective studies 1702 8 wasn't a consensus. ['m not saying that the

17200 9 through the Surgeon General's report, you got one 1703 9 public debate didn’t quiet down. But am [ willing
17:00 10 of the most dynamic rapidly changing and 17:03 10 to say that someone who may not have gone along
17:00 11 developing areas in all of medicine and you have 17.03 11 with the Surgeon General's report, particularly

17:00 12 what [ like to call a growing consensus or 17:03 12 someone later in their career, particularly

17.00 13 evolving consensus or emerging cousensus. [ am 17.03 13 someone who had a different paradigm, am I willing
17:00 14 not saying that people were suspending judgment 17:03 14 to speak in a derogatory fashion about that

17:00 15 during this period or that you have people equally 17:03 15 person? I'm not. That's what I'm really trying

17:00 16 lined up on both sides waiting the final dictate 17:03 16 to say here. A
17:00 17 from the Surgeon Generals. It wasn't like that at 17:03 17 Q All I'm trying to figurc out is how far your

17:00 18 all. Each year more evidence is accumulated, new 17:03 18 actual literature review weat. For instance, that
17.00 19 statistical techniques are devised, new studies 17:03 19 article you mentioned just now --

17.00 20 are published, there is an ongoing dialog among 17.03 20 A That was 1965.

17:00 21 all investigators that was invigorating and 17:03 21 Q That was probably the last piece of primary

17.00 22 stimulated further research. 17:03 22 literature that you read?

17:00 23 You find year by year more and more 17:03 23 A That's correct.

17:00 24 physicians and scientists being converted to the 17:03 24 Q Will I find that in onc of the bibliographics?

17.01 25 view that cigarette smoking causes lung cancer, 1703 25 A Yes. And I found that by accident. By accident I
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1701 1 and [ agree with the Surgeon General's ' 17:03 1 mean you read an article, including secondary

1701 2 characterization in his report that even from the 1703 2 sources, [ look at the sources, so I found that

1701 3 '59 public health statement through ‘64 there was 1703 3 and [ couldn't tell you where offband, but this

17.01 4 an additional turn of sentiment and more people 17:04 4 worked out 13, 14, 15 years ago, but I found it in
1701 5 from the scientific community who camme on board. 1705 5 a bibliography of a secondary source and I went

1701 6 What I'm saying is that you didn't yet have that 17:05 6 and looked at the original.

1701 7 full consensus and that you had responsible people 17:05 7 Q Arc there many other articles between January of
17:01 8 even in the sixties who had not yet come on board. 17:05 8 1964 and January, 1965, that you have revicwed
1701 9 I'm not trying to suggest the suspension of belief 1705 9 included in your references and are part of your
1701 10 or people lining up on both sides or anything of 17:05 10 opinions?

1701 Il that sort. 1 don't wish my views to be 17:05 11 A Notmany. That may even be the only one. Itis
1701 12 misinterpreted. 17:05 12 notable because it illustrates so many important

17:01 13 Q Page 6, sccond paragraph, “Thcsc areas of 1705 13 points. But I did stop my primary study of the

17:01 14 disagreement continued in scieatific circles up 17.05 14 literature with January, 1964. It was serendipity
17:01 15 through and cven beyond the Surgeon General's 17.05 15 that I learned of the Brownlee. It taught me a

17:01 16 advisory committee report of 1964." Now, am 1 17.05 16 lot but I did not systematically go beyond 1964,

17:01 17 right to assume that you did not read primary 17:05 17 I'm not testifying beyond 1964.

17:02 18 litcrature after Janunary of 19647 17:05 18 Q This is on Page 6 and it is that sccond paragraph.
17:02 19 A That is correct. 17:05 19 Several questions about terminology.so I will just
l7£2 20 Q So this opinion is based more on secondary 17:05 20 jump in. It is that paragraph that starts, “In
17:02 21 litcraturc? 17:05 21 1964 the advisory committec made the judgment,”
17:02 22 A Well, it is based on -- actually that opinion 17:05 22 then cads with, "cmbraced the report.” That's
1702 23 comes from primary sources that I found. Idida't 17:05 23 about three scatences. Again you arc talking
17.02 24 systematically review, but you read something, you 17:05 24 about the consensus. Again I just waot to make
17:02 25 ... look at the bibliography and the references and 17:Q6. 25 sure we arc still talking about the consensus
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17:06 1 amoang the scientific and medical community, 17:10 I Q A couplc other terms you have used throughout the
17:06 2 correct? 17:10 2 day are retroactive and prospective.
17:06 3 A That's correct. And again, on this question of 17:10 3 A Retrospective.
1706 4 _  wording and tone, the real point that I am making 17:10 4 Q Retrospective and prospective studics. Can you
1706 5 has to do with this issue of legitimate 17:10 5 for a layman just define what thosc are?
17.06 6 disagreement, paradigm shift, scientific 17:10 6 A Yes. Retrospective means looking backwards.
17.06 7 revolution, to get the 100 percent of people on 17210 7 Prospective means looking forward. The
17.06 8 board rather than the 98 or 99 percent. The last 17:10 8 retrospective clinical studies, typically you
1706 9 one or two percent usually has to die off or 17:10 9 would get some patients with lung cancer and then
17:06 10 retire as opposed to being persuaded. It doesn't 17:10 10 do chart reviews and try to get a control group
17.06 11 mean they are being dishonest or acting in an 17210 11 that is as close to the paticat, group of patients
17:07 12 uncthical fashion or some sort. There are people 17:10 12 as you have and control for as many variables that
17:07 13 like Dr. Brownlec who had a different paradigm 17:10 13 you think of to sec what factors might be
17:07 14 could not accept the new paradigm. That's really 17:10 14 different between those who develop lung cancer
17:07 15 a point that I'm making. | am maintaining that 17:10 15 and healthy population that did not. Initial
17:07 16 our consensus came with the Surgeon General's 17:10 16 epidemiological studies that were published, they
17.07 17 report. ['m not moving that back. 17:10 17 continue to be published, but beginding in 1950,
17:07 18 Q Is it true, though, that the consensus was growing [17:10 18 were retrospective studies.
17:07 19 cver since, during the fifties and the carly 17:10 19 Prospective studies means going forward. The
17:07 20 sixtics? 17:10 20 prospective studies began being published in the
17:.07 21 A Well, as [ have been attempting to say all day, we 17:10 21 1950's. They were continued beyond that time.
17:07 22 got a watershed, that's Dr. Doll's term, in 1950, 17:10 22 They didn't stop then. They began in the fifties
17:07 23 and from that point forward the scientific 17:10 23 and continued. There you have a large population
1707 24 community was very worried that cigaretic smoking 17:10 24 of patieats, you divided them between those who
17:07 25 caused lung cancer. Now, there is a lot of 17:10 25 smoked and those who didn't smoke, and you
Page 238 A Page 240
1707 1 disbelief initially and even the authors of the 17:10 1 followed forward over time with what happcoed to
17.07 2 refrospective studies were very careful and would 17:10 2 them. For various technical and mathematical
1707 3 not conclude cause and effect relationship. That 17:10 3 reasons the intellectual power of the prospective
17.07 4 really changes in the mid fifties as you know with 17:10 4 studies is much greater than those of
1707 5 prospective studies. As [ have beea saying all 17:10 5 retrospective studies, so they were very
1707 6 day, this is a dynamic. 17:10 6 instrumental in changing opinion on this issue.
1707 7 There was a substantial body of information 17:10 7 | Q Do you know what the public position of the
17:10 8 available to the Surgeon General in 1964 that his 17:10 8 tobacco industry about causation was whea the
17:10 9 predecessor, Dr. Burney, didn't have in 1959. New 17210 9 Surgeon General's rcport was released?
17:10 10 work is continuing to be done. New methods are 17:11 101 A No, I don't. I have not studied the tobacco
17:10 11 continuing to be developed and applied. New 17:11 11 industries position on these issues at all. It is
17:10 12 proofs are continuing to be demonstrated. So 17:11 12 out of my area and [ haven't studied it and have
17:10 13 every year you find the scientific community more 17:11 13 no intention to do so. That's a different expert,
i7:10 14 concerned. And I have been using the term growing 7211 14 you can ask him about that.
17:10 15 consensus, evolving consensus, to describe the 17:11 15 Q We arc ncar the cnd of Page 6, that sccond
17:10 16 pheaomena that the Surgeon General describes it. 17:11 16 paragraph, and I'm going to read wholc section
17:10 17 Even from '59 10 '64 there was a decided term 17:11 17 because if I just read the sentence I have a
17:10 - 18 sentiment in the scientific community with even 17:11 18 question about it is out of context. "Mcrely
17:10 19 more people accepting the causation hypothesis. 17:11 19 because a consecasus had developed docs not mean
17:10 20 So it is a very rapid dynamic. Each year in 17:11 20 that people cannot legitimatcly disagree. Maay of
17:10 21 response to evidence and argument more and more 17:11 21 the disseating scientists disagreed with the
17:10 22 people are jumping on board, and that continues 17:12 22 judgment of the 1964 report becausc they did not
17:10 23 through the Surgeon General's report which is the 17:12 23 accept that epidemiology could prove causality.
17:10 24 terminal event in this chain that goes back for a 17:12 24 They held out for a higher standard of proof, onc
A7:10 25 considerable period of time. 17:12 25 requiring cxperimental proof of causation.” It is
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17212 1 a gencral question about the term higher standard 1745 1 or 'S4. So the experimentalists were not having
17:12 2 of proof. What arc the various levels of 17:15 2 the same — any more luck with chronic diseases
17:12 3 scicntific proof? A.\J“‘ by rL 17:15 3 cither. But the traditional standard of proof

17:12 4 Well, that depends on what your world view is. ‘ﬁ(H 1715 4 that applied both for causation did involve this
17:12 5 Again, you are dealing with basic theoretical and 17:15 5 ability to show in an experimental fashion that
17:12 6 philosophical issues. The traditional standard of 17:15 6 this agent causes disease. You could do it with
17212 7 proof has been the experimental model. So if I 17:15 7 infections, coax postulates. You could do it in a
17:12 8 want to demoustrate that lack of insulin causes {7:15 8 laboratory by giving an animal a toxin. And that
17:12 9 diabetes, 1 bave to get people or dogs and take 17:15 9 was unsuccessful with lung cancer and other

17:12 10 out the pancreas and show that it produces 17:16 10 chronic diseases as well.

17:12 11 diabetes. Then even better if 1 give them 17:16 11 So as a result, we have the creation of a new
17:12 12 insulin, they do well. An experimental 17:16 12 discipline, the epidemiology of chronic diseases.
17:12 13 demonstration. 17:16 13 One of the authors that I cite in my bibliography
17:12 14 In the arca of toxicology, and pharmacology 17:16 14 calls this the second epidemiological revolution.
17:13 15 which is fairly closely related to cancer, if you 17:16 15 Infectious disease epidemiology being the first.
17:13 16 are talking about an agent that causes disease, 17:16 16 You start doing not only retrospective studies but
17:13 17 this was a traditional standard, if you got a 17:16 17 very well designed retrospective studies in terms
17:13 18 poison you have to be able to show with animals 17:16 18 of patient selection and randomization and

17:13 19 that it is a poison. Humans, you can do it with 17:16 19 contiols and variables that you look at. And even
17:13 20 bumans too, although that is not ethical in most 17:16 20 more important development is the development of
17:13 21 cases. This laboratory demonstration and an 17:16 21 the prospective studics and not only their conduct
17:13 22 experiment that arsenic makes you sick or that an 17:16 22 but the statistical analysis that is done and what
17:13 23 overdose of a certain medication makes you sick, 17:16 23 use of the data that you make, and then how one
17:13 24 this was the traditional method of showing 17:16 24 can make inferences about causality in the absence
17:13 25 causation that dominated medicines from the dawn 17:16 25 of direct expenmental proof. This was the great
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17:13 1 of the modern era with anatomy, vesalius (ph) and 17:47 | contribution of the Surgeon General's report in my
17:13 2 so forth. [t was also the dominant paradigm in 17:17 2 opinion with this five criteria for causality,

17:13 3 old infectious disease, epidemiology and public 17:17 3 some of which was statistical. Coberence was
17213 4 health, where you - the so-called true separate 17:17 4 important. The fact that the biological evidence
17213 5 form of epidemiology because you would use coax 17:47 5 was consistent with the hypothesis strengthened
17:14 6 postulates. If you got — if someonc were ill 17:17 6 the epidemiological evidence; and many people,
17:14 7 with an infection you can culture the organism and 17:17 7 including Dr. Wyndex, considered coberence to most
17:14 8 show that it is there. So this laboratory model 17:17 8 important of the five criteria.

i7:14 9 applied to infection in the epidemiology of 17:17 9 A new discipline is created which allows

17:14 10 infectious diseases as opposed to -- as well. 17:17 10 medical science to draw conclusions about

17:14 11 Now chronic disease has come along in the 17:17 11 causality even in the absence of direct

17:14 12 middle of the century and started receiving the 17:17 12 experimental proof. It is inferential. There is
17:14 13 focus after World War i1. and the problem that 17:17 13 more uncertainty. We will still draw conclusions.
17:14 14 medical scieace faced was that the tools of the 17:17 14 And that's what happened. You have a new world
17:14 15 infections disease epidemiology or the old 17:17 15 view arising to co-exist with the whole view. You
17:14 16 epidemiology as a generalization were not 17:17 16 bave the development of the epidemiology of

17:14 17 suitable, were not powerful enough to show cause 17:17 17 chronic diseases as a new ficld in biomedicine.
{7:14 18 and effect for cancer and other chronic diseases, 17:18 18 It is spread in medical schools and teaching and
17:14 19 and the laboratory people were baving a bard time 17:18 19 training programs and so forth. Itisa respecied
17:15 20 100 because cancer was a tough nut to crack. Keep 17:18 20 discipline today. This is the period that it is

17:15 21 in mind the context of the time. We are talking 17:18 21 being created. .

17:15 22 forties and fifties. We are not talking clectron 17:18 22 These are the concepts that I'm referring to
17:15 23 microscopes and inframerics and geno projects. We 17:18 23 here, how people, particularly the older

17:15 24 are talking test tubes and beakers. And in fact 17:18 24 generation who have grown up with traditional
17:15 25 DNA wasn't even ideatified structurally until *53 17:18 25 paradigm, that you need cxperimental evidence.
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17:18 1 Some of them were reluctant to accept the new 1721 1 other problems, high blood pressure, cholesterol,
17:18 2 paradigm that even without direct experimental 17221 2 etc.
17:18 3 data you could draw conclusions about causality. 17:21° 3 Q I'm going to give you an cxample of a study
17:18 4 What bappens over the 1950 to 1964 period is that 17:21 4 that — and I don't have a medical background so [
17:18 5 even most of the laboratory workers were converted 17:21 5 apologize if I'm using the wrong terminology —
17:18 6 to the new view. Even most of the statisticians 17:21 6 but it is onc I have seea a lot and I find rcal
17:18 7 were converted to the new view. And the remaining 17221 7 interesting. I belicve it is a map of London, 1
17:18 8 few might have been 60, 65, 70 years old in 1964 17:21 8 belicve we arc in the 18th or 19th ceatury, |
17:18 9 who still may have been responsibly skeptical, 17221 9 believe it is map of all of the wells in a certain
17219 10 retired and died. And the use of words depends on 17:21 10 arca of London that had a high cholera cpidemic,
17:19 11 the context. If you were talking the views of 17221 11 and it shows - let's say there is cight wells, a
17:19 12 traditional laboratory workers in the 1950's and 17:21 12 series of dots where people have gotten cholera.
17:19 13 1960's, they would say you need a higher standard 17:21 13 Whoever did this study realized they were centered
17:19 14 of proof, you necd an experimental documentation 17:21 14 around onc particular well; closed down the well,
17:19 15 and verification. 17:22 15 the cholera epidemic went down drastically.
17:19 16 If I were writing this today very candidly I 17:22 16 A That was Dr. Snow.
17:19 17 would attempt not to be provocative. I would say 17:22 17 Q Is that an epidemiological study or an
117:19 18 they held out for the traditional standard of 17:22 18 experimental, or arc there some other divisions
117:19 19 proof. As I sit here today T prefer that word to 17:22 19 that we haven't boen talking about today?
17:19 20 a higher standard of proof. The fact that it is 17:22 20 A You know, I believe in simplicity, especially late
17:19 21 different doesn’t mean it is higher. But you hav 1722 21 intheday. Icall that an outstanding and
17:19 22 a new standard and I would change that word if we 1722 22 extraordinarily important epidemiological study.
17:19 23 were ~ if I were editing it oday. 1722 23 The infectious discase epidemiology wasn't fully
17:19 24 Q You meationed a couple (;?timcs the second 17:22 24 matured yet because this is before the germ theory
17:19 25 epidemiological revolution. What was the time 1722 25 of disease so he wasn't able to culture the
Page 246 Page 248
17:20 1 period of the first epidemiological revolution? 1722 1 organism as later epidemiologists might have been
17:20 2 A Well in general people they are talking about 17:22 2 able to do.
17:20 3 epidemiology for infectious diseases so you are 1722 3 The concept that I think is relevant here is
1720 4 going back to the 18th, 19th century, particularly 1722 4 that chronic diseases behave differently from
1720 5§ late 19th century after development of 17:22 5 acute diseases, and particularly infectious
1720 6 bacteriology and germ theory of disease because 1722 6 diseases, that's why the type of diagram that Dr.
1720 7 now epidemiologists can really track infections 17:23 7 Snow successfully did for cholera didn't work in
1720 8 diseases with contacts and culture and so forth, 1723 8 lung cancer. In the world view of all scientists,
1720 9 Probably late 19th century would be a good time to 1723 9 including epidemiologists in the mid ceatury, you
17:20 10 look at that aspect of it. 17:23 10 are custom of thinking of a single cause. Now we
1720 it Then you got the mid 20th century and 17:23 11 think of relative risk, That's one of the
17:20 12 infectious diseases certainly don't go away but 17:23 12 - contributions of the new epidemiology. And the
17220 13 they are less important in terms of the toll they 1723 13 concept of disease causation that was
17:20 14 are taking on Western society. You got these 17:23 14 traditionally accepted, if something causes a
1720 15 chronic diseases. The intellectual tools of 1723 15 disease it happeus right away or within a
17220 16 infectious disease epidemiology were 17:23 16 reasonably measurable period of time.
17:20 17 unsatisfactory and incapable of solving the 1723 17 These are among the reasons whry initially
1720 18 problems of chronic diseases, so a new ficld was 1723 18 there was so much skepticism towards cigarette
17220 19 created. As I said before, in my judgmeat that's 17:23 19 smoking as a cause of lung cancer. It didn't fit
17:21 20 the most important and most exciting consequence 17:23 20 the paradigm of the day. If it really is
1721 21 of this investigation into lung cancer. To show 17:23 21 cigarette smoking, why is it that people who start
1721 22 that cigarette smoking causes lung cancer and 17:23 22 smoking don't get lung cancer. - The concept of a
17:21 23 other diseases is a heck of an important 17:24 23 Iatency, of latency, the concept of a lag period
17:21 24 contribution. I'm even equally if not more i7:24 24 bhad yet to be developed. It was developed, but it
-H721 25 impressed by a new ficld that can be applied to 17:24 25 had yet 1o be developed, at least as skepticism.
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1724 1 Anotber way that the chronic -- that the tools of 08:46 1 in case these two depositions get mixed up. So
17:24 2 the earlicr year were not satisfactory for the 08:46 2 I'm Mary Jo Moltzen representing the United
17:24 3 problems of chronic disease is the fact that — 08:46 3 States.
17:24 4 with acute illnesses in general everyone gets 4 MS. KURTIN: Noelle Kurtin representing
17.24 5 sick. If you have never had measles and you are 5 the United States.
17:24 6 exposed to someone with measles, you get it. If 08:46 6 MR. WOODS: David Woods with Shook, Hardy
17:24 7 you are exposed to someone with venereal disease 7 & Bacon representing Lorillard Tobacco Company.
17:24 8 you will probably get it. You contract it. If 8 MS. WALKER-BYERLEY: chris
17.24 9 you fall off the fourth floor of a building you 9 Walker-Byerley with Shook, Hardy & Bacon.
17:24 10 are probably going to hurt yourself. If you take 10 MR. JORDAN: Dan Jordan of Hunton &
17:24 11 this toxin or that poison, you are going to get 08:47 11 Williams representing Philip Morris.
17:24 12 sick. The only question is what the dosage is. 08:47 12 THE WITNESS: I'm Ken Ludmerer, the
17:24 13 Everything bappens immediately. 08:47 13 person doing deposed.
17:24 14 The latency period, the lag period were 14 DIRECT EXAMINATION (Continued)
17:25 15 puzzling and mysterious to the people of the mid 15 BY Ms. MOLTZEN:
17:25 16 century who bad grown up on the traditional acute 08:47 16 Q Dr. Ludmerer, you understand that what brings us
17:25 17 disease model. In addition, the fact that with 08:47 17 here today is a lawsuit in which the United States
17:25 18 acute diseases you were at great risk. With lung 08:47 18 bas sued some of the tobacco companics and other
17:25 19 cancer you were at little risk. This was 08:47 19 eatities, correct?
17:25 20 disturbing to people at the time in terms of 08:47 20 A Correct.
17:25 21 initial acceptance: 08:47 21 Q What do you understand the allegations in this
17:25 22 There were 18,000 - in 1930 there were 08:47 22 particular case to be?
17:25 23 approximately 3,000 deaths from lung cancer. In 08:47 23 A Candidly I don't understand the case very well so
17:25 24 1950 there were approximately 18,000 deaths from 08:47 24 I probably will learn something now. But it is my
17:25 25 lung cancer. Even with the 1950 figures, I don't 08:47 25 understanding that there are two aspects of the
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17:25 1 know if there are 50 million smokers in the U.S., 0847 | case; one is the effort of the United States i
1725 2 but roughly three or four smokers out of 10,000 08:47 2 Government to recover money for payments that it
1725 3 developed lung cancer and died from it. That did 0847 3 bas made over some previous period of time in the
17:25 4 not make sense with the traditional view where if 08:47 4 Medicare and Medicaid programs for tobacco-related
1726 5 you are exposed to a toxia it is going to cause 0848 S illness, and then secondly I have heard that there
17:226 6 it. So all of these things had to be worked out 0848 6 is something involving RICO with this case but I
1726 7 and were worked out. 08:48 7 can't even tell you what rico is and I don't
1726 8 And the second revolution in epidemiology was 0848 8 understand it and I don't know what those issucs
1726 9 central to developing these concepts. But those 08:48 9 are. But that's my understanding of the case.
17:26 10 concepts didn't exist at the time. We know them 08:48 10 Q When did you first hear about this particular
17:26 11 now, it makes sense to us now, but they all had to 08:48 11 case?
17:26 12 be figured out and demonstrated and proved and 08:48 12 A Idon't remember exactly, frankly. As I mentioned
17:26 13 argued and this sort of thing and that was the 08:48 13 yesterday, maybe three percent of my time the last
17:26 14 fifties and sixties. 08:48 14 few years has been on these sorts of issues. If
1726 15 THE VIDEOGRAPHER: Going off the record. 08:48 15 Mr. Woods should call me there is a deposition or
17:26 16 The time is 5:22 pM. 08:48 16 a trial and in a day or two for that. It is not
17 (The deposition stood in recess at 5:22 08:48 17 something that I carefully follow. Butl don't
18 p.m. to reconvene on August 8, 2002, at 8:30 a.m.) 08:48 18 know. The papers, the last couple of years 1
19 AUGUST 8, 2002 - VOLUME Il OF KENNETH LUDMERER 08:48 19 remember hearing, reading references to the -~
08:46 20 THE VIDEOGRAPHER: Today's date is 08:48 20 Department of Justice case and didn't pay much
08:46 21 August 8, 2002, The time is 8:42 am. This is the 08:48 21 attention to0 it. It is my recollection that Mr.
08:46 22 continuation of the deposition of Kenneth 08:48 22 Woods contacted me about being a witness in this
08:46 23 Ludmerer. Please proceed. 08:48 23 case carly of this year, 2002. But that’s about
08:46 24 MS. MOLTZEN: [ would like all of us to 08:49 24 it. .
08:46 -25 introduce ourselves for this tape this morning too .108:49 25 Q That was my ncxt question, who first contacted you
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08:49 1 to ask you to work on this case. And it was Mr. 08:52 1 me, late Tuesday, we talked a little bit about it
08:49 2 Woods? 08:52 2 then, reviewed a fow of the key papers and so
08:49 3 A That's my recollection as we sit here today that 08:52 3 forth over the weekend, so it adds up to maybe 15
08:49 4 it was Mr. Woods. It is not something [ would say 08:52 4 hours, something of that sort.
0849 5 with absolute certainty, but it is highly likely. 08:52 5 Q When you say looked at some of the key papers,
08:49 6 Q And the approximate time period was early in 2002? 08:52 6 what do you counsider to be the key papers?
08:49 7 A Itwould have either have been late 2001 or carly 08:52 7 A Itook a look at the Surgeon General's report,
08:49 2002. It would have been no later than early 2002 08:52 8 some of the important primary or secondary sources
08:49 9 because I notice that my expert statement is dated 08:52 9 in the literature, just my bibliographies to
03:49 10 January 30 of 2002. It is possible that he made 08:52 10 refresh myself with the names and to be as up to
08:49 11 his original contact with me sometime last fall of 08:52 11 date as I can for questions that you might bave
0849 12 lastyear. Frankly I don't remember precisely. 08:52 12 about some of the specifics.
08:49 );" l3 / Q Do you remember what kind of information you were 08:52 13 Q When you say Surgeon General's — did you say
08: 49! 14 given about this casc at that first contact and 08:52 14 Surgeon Geacral's reports?
08:49| 15 what was expected of you? 08:52 15 A Isaid the Surgeon General's réport singular
08:50; 16 A Well essentially what I said before in terms of my 08:53 16 referring to the '64 report, not other reports.
08:50 17 understanding of the case that it had to do with 08:53 17 Q How much do you charge per hour for your work?
08:50 18 an attempt to, [ don't know what the word would 08:53 18 A As stated in the disclosure itself, $350 per bour.
08:50 19 be, recoup or reclaim payments made in previous 08:53 19 Q In addition to the $350 per hour, do you also have
08:50 20 years under the Medicare program, federal moneys 08:53 20 any kind of daily charge when you are on travel or
08:50 21 for cigarette-refated illness; and then in 08:53 21 do you still charge on an hourly basis?
08:50 22 addition, the issue of RICO was in some way 08:53 22 A If I'm away ovemight, as we were yesterday,
08:50 23 involved with the case. I didn't understand it 08:53 23 instead of 24 hours I have a $3500 rate if I'm
08:50 24 then, I doa't understand it now. And if this case 08:53 24 overnight.
08:50 25 moved Ft;rward, would I be willing to give my 08:53 25 Q I want to correct somcthing that neither of us
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08:50 1 coaventional historical testimony that we have 08:53 1 made an error yesterday but 1 want to make this as
08:50 2 beca discussing on how we came to know that 08:53 2 complete as we can. I had given you Exhibit,
08:50 3 cigarette smoking causes lung cancer. I said if 08:54 3 Decposition Exhibit 5 which I tried to compile a
08:50 4 my time permits I would be glad to do it. 08:54 4 list of the deposition and trial testimony that
08:50 5 Q Other than asking you to give testimony, did be 08:54 5 your attorucys had sent me. I had 10 cases on
08:50 6 ask you to do anything elsc? 08:54 6 that. That was in the last four ycars. Then
08:50 7 A No. 08:54 7 duting our discussion yesterday you added two
08:51 8 Q Since that initial contact what work have you 08:54 8 more, you added the Cipollone deposition and the
08:51 9 performed? ' 08:54 9 Kotler trial. They were before - they were
08:51 10 A I performed no new work, And I would.say, by.the 08:54 10 longer than four years, you weat back to the
08:51 11 way, that that is true of my involvement with each 08:54 11 beginning for those?
08:51 12 of the approximately 10 depositions. or $dals over 08:54 12 A That's cormrect.
08:51 13 tho last four or five years that we weat over 08:54 13 Q I think — there is onc more case I want to
08:51 14  yesterday, There has been no new work. My - 08:54 - 14  mention. Did you also possibly cither testify by
08:51 15 opinious are based on the work that 1 did in '88 08:54 15 deposition or at trial in a case Moore for the
08:51 16 and ‘89 and I have had no new work to do. 1 08:54 16 State of Mississippi in 19977
08:51 17 mp&"t what I did back then. I have not been 08:54 17 A Is that an Attorney General case, State Attorney
08:51 18 doing new work. ‘ 08:54 18 General case? ‘
08:51 19 Q How many hours, other than the six hours and 23  }08:54 19 Q Could very well have been.
08:51 20 minutes of this deposition over the last two days, (08:54 20 A The answer to that is yes.
08:51 21 have you put in on this casc so far? 08:54 21 Q I just wantcd to make this complete for both you
08:51 22 Al would have to add them up, which { haven't done, 08:55 22 and I. So we have not only 12 but we have 13.
08:52 23 but I would say maybe 15 or so. We had a meeting 08:55 23 A That's correct.
08:52 24 here in Kansas City last weck and discussed some 08:55 24 Q Was that a deposition or trial?
|08:52 25 of the issues. [ flew in late Monday -- excuse 08:55 25 A That was a deposition. -
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08:55 1 Q And you testified to this a couple times yesterday  {08:58 1 Q What is the total amount you have earned from
08:55 2 that you did the original work and then you 08:58 2 doing the tobacco litigation work to this date?
08:55 3 testified both in Kotler and Cipollone, is that 08:58 3 A I would say somewhere between 500 and $550,000.
08:55 4 correct? 08:58 4 You mean from the very beginning?
08:55 5 A Correction, I did not testify in the Cipollone 08:58 5 Q From the very beginning.
08:55 6 case. I gave a deposition as part of the pretrial 08:58 6 A Comect
08:55 7 work for the re-trial of Cipollone. [ did not 08:58 7 Q Ibelieve you said you probably have speat about
08:55 8 appear at trial in Cipollone aad I was not part of 08:58 8 15 hours on this case, correct?
08:55 9 the first Cipollone case. 08:58 9 A Something of that sort.
08:55 10 Q Thauok you. Those were in the carly ninetics. 08:58 10 Q These questions should be pretty easy to answer
08:55 11 Then there was a break? 08:59 11 then. Approximately how much time have you speat
08:55 12 A About six years. 08:59 12 reviewing documcats and materials in coming up
08:55 13 Q About six years. And who initiated the contact 08:59 13 with your opinions for this case?
08:55 14 after that six year break? 08:59 14 A I'm not sure [ understand the question. Are you
08:55 15 A That was Murray Garnick of Amold & Porter who is  108:59 15 talking about the specific review for this case or
08:55 16 the individual that we discussed yesterday who 08:59 16  are you talking about the original work that led
08:56 17 contacted me back in the late eighties. Now, as I 08:59 17 to my opinions back in -
08:56 18 said yesterday, ['ve got otber things to do in my 08:59 18 Q I belicve that your expert report says the initial
08:56 19 life. Total amount of my professional time that 08:59 19 work took about 1,000 hours, is that correct?
08:56 20 has gone into these activities I estimatc maybe 08:59 20 A That's correct. It was a big project. As 1
08:56 21 three percent. 08:59 21 mentioned before, had Murray Gamick called me a
08:56 22 So the first time Mr. Garnick contacted me in 08:59 22 year earlier or a year later | wouldn't have been
08:56 23 1996 was to appear in an individual smoker case in 08:59 23 able to undertake it because of other projects of
08:56 24 the state of Florida, this was the first contact 08:59 24 my own. But the serendipity of the circiunstances
08:56 25 in five or six years, and [ declined because I was 08:59 25 was that I was between books and was able to fill
Page 258 Page 260
08:56 1 too busy. 08:59 1 up the time while I was looking for a new book to
08:56 2 And then he contacted me roughly a year 08:59 2 work on.
08:56 3 later, maybe it was six months later, but a period 0859 3 So the original research that my opinions are
08:56 4 of time after that, in regard to the Attorneys 08:59 4 based on goes back then. And then I have done for
08:56 S General cases as a group that were being brought, 09:00 5 this case what I typically do, I'll spend a little
08:56 6 and at that time [ said if I'm able to make the 09:00 6 bit of time reviewing notes that you have and
08:57 7 time to testify, I will do so. And it was that 09:00 7 records and that sort of thing, refresh myself on
08:57 8 conversation that led to the Mississippi-Moore 09:00 8 names and dates, take a quick look at the Surgeon
08:57 9 deposition. And you are right, this is the last 09:00 9 General's report, things of that sort, as my
08:57 10 four years through '98. That deposition was 1997 09:00 10 specific preparation for the deposition.
08:57 11 and not on here. But that was the sequence of 09:00 11 Q So it would just be a couple of hours then? The
08:57 12 events. Then you have a complete record [ think 09:00 12 question was how much time have you spent
08:57 13 of everything going forward. 09:00 13 reviewing documecats for this case. ’
08:57 14 Q Thank you very much. In that initial work that 09:00 14 A A few bours.
08:57 15 you did in those two years, you had meationed 09:00 15 Q We arc not counting the initial work. 1,000 and
08:57 16 yesterday that periodically you would have 09:00 16 two all together?
08:57 17 mectings with onc or more attorncys. At those 0900 17 A A few hours.
08:57 18 mectings were there any other people present 09:00 (’ @; Nﬁ’ Q Did you read the — do you know wh:tt a complaint
08:57 19 cxcept you and attorneys? 09:00 | 19 in a case is? ‘ .
08:57 20 A There was some paralegals. 09:00 | 20 A Ican guess.
08:57 21 Q Werc there other experts? 09:00{ 21 Q It is the initial pleading that the plaintiff
08:57 22 A As we sit bere today I do not remember any contact  [09:00 | 22 files with the court. Did you rcad the United
08:58 23 or discussions with other experts at any time. 09:00; 23 States's complaint in this casc?
08:58 24 Q Ware there other historians at the mectings? 09:00 | 24 A Ido not remember having read that. ] won't say
08:58 25 A No, there werc not. 09:00 | 25 that [ haven's, but Idon't resncmber baving read
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09:00 1 it. 09:03 1 remcmber if you made any changes at that time?
09:0f 2 Q Then the term of art for the response is called 09:03 2 A My recollection is 1 made a few changes in wordiné
09:01 3 the Answer and 5o cach of the defendants thcn 0903 3 and tone and so forth. I really cannot tell you
09:01 4 answered the allegations in the complaint. Did 09:03 4 preciscly what they are but I do remember making a
09:01 5 you read any of the defendants’ answers in this 09:03 5 few changes and suggestions. My only comment to
0901 o6 case? 0903 6 that would be that if I were doing it today [
09:01 7 A No,Idid not. 09:04 7 would have made a few more, the ones that we
09:01 8 Q Do you kmow what an intcrrogatory is?: 09:04 8 indicated yesterday. But I'm pretty sure I made a
. 09:01 9 A No. 09:04 9 few changes at that time,
09:01 10 Q Once the complaint and answers have beeca 09:04 10 Q Did you prescrve a copy of that draft report with
*: 09:01 11 exchanged, the judge scts up a certain amount of  [09:04 11 your changes oa it?
\: 09:01 12 time in which discovery can be done, including 09:04 12 A No. I think I made a few changes cither by pencil
“ 09:01 13 depositions. But you can also writc written 09:04 13 or pen on it and seat it back to them and let them
g 09:01 14 qucstions to cach other, asking them to answer, 09:04 14 put it in their own word processor and incorporate
< 109:01 15 and then the interrogatorics come in and then you  [09:04 15 the changes. They sent me back a copy for
§ [09:01 16  answer the interrogatorics. Do you rememberin  [09:04 16 signing.
¥ l09:01 17 this casc reading any of the interrogatory 09:04 17 Q What proportion of this current report, Exhibit 2,
J log:01 18 amswers? 09:04 18  is ncw or diffcrent from your original report?
f: 09:01 19 A Ican say definitely [ have not seen any 09:04 19 A Could you please explaia to me what you mean by my
S 109:01 20 interrogatarics. 09:04 20  original report?
f}» 09:01 21 Q Did you rcad other expert reports from this case? (09:04 21 Q For the first case -- what was the first casc that
® 109:01 22 A Yes, Idid. 09:04 22 you had to writc an expert report?
;i 09:01 23 Q Which oncs were they? 09:05 23 A Frankly I don't remember because each case is
w j09:01 24 A I read the Brandt report and the Proctor report. 09:05 24 different. And [ know there have been other
% 109:02 25 Q Did you read any depositions from this casc? 09:05 25 expert reports but not invariably, and I just
: Page 262 Page 264
09:02 1 A Not that I recall. 0905 1 don't remember which of these required an expert
09:02 2 Q The expert report is Exhibit 2? 09:05 2 report and which didn't.
09:02 3 A Comrect. My expert report? 09:05 3 Q Arc there a lot of -- what proportion of this
09:02 4 Q Your cxpert report. 09:05 4 report is differcat from the most recent report
0902 5 A It is Exhibit 2. I have it in front of me. 0905 5 that you have writica?
09:02 6 Q Okay. Did you preparc the expert report by 090s 6 MR WOODS: Objection.
09:02 7 yourself? 09:05 7 A There is no substantive difference among any of
09:02 8 MR. WOODS: Objcction. 0905 8 the reports. All of the reports express the same
0902 9 A As wediscussed yesterday, im‘;,ifmm effort 09:05 9 general views. All of the reports relate to
0902 10  between myself and representatives of a legal 0905 10  opinions that I formed back in 1988, 1989 whea I
\09:02 11 defense team,. I did not draft the original 09:05 11 did the original work. I do recall that the
S 09:02 12 gngn__ls\_was drafted for me to save me time. 09:05 12 requirements of the cases are different so some of
09:03 13 But it came out of conversations we have bad, it 09:06 13 the expert reports are shorter, others are longer.
09:03 14 bas come out of depositions and trial testimony 09:06 14 But essentially in terms of the substance and
09:03 15 and it reflects my views. 1 prooficad it.and 09:06 15  opinions, they say the same thing. There bave
09:03 16 signed it. 1did some editing. As we discussed 09:06 16 been no changes substantively from one to another.
09:03 17 yesterday, quite candidly, I did not look at it 09:.06 17 In form there may have been, some will be shorter
“109:03 18 carcfull ' bocause if Twere " [09:06 18 and some will be longer, but o changes of opinion
09:03 19 doing this today there are certain wordings that 09:06 19 or meaning.
09:03 20 we would change, that I would change as we 09:06 20 Q Have you cver met any of the other historians
09:03 21 discussed yesterday. But I did approve it and it 09:06 21 testifying for the tobacco defendants in this
09:03 22 does represent my views. But I dida't sit down 09:06 22 case?
09:03 23 and do the original drafting. 09:06 23 A Idon't know who the other defendants are so I
09:03 24 Q When you reccived the draft from the attorncys and |09:06 24 would be pleased to respond to that if given the
09:03 25 you said you proofed it and edited it, do you 09:.06 25 names but very frankly I don’t know who the otticr .
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09:06 1 experts are. 09:09 1 Q And then arc you aware that in 1960 the World
09:06 2 Q Have you ever met with Peter English? 09:09 2 Health Organization study group also issucd a
09:06 3 A Idoknow Peter English. 09:09 3 statemcnt about the relationship between cancer,
09:06 4 Q Who is Peter English? 09:10 4 lung cancer and smoking?
09:06 5 A Peter English is a highly regarded physician 09:10 5 A Tam aware that the World Health Organization came
09:07 o6 historian. He is actually a pediatrician 09:10 6 out with a statement, and I will take it as a
0907 7 historian at Duke. He has written a number of 09:10 7 given that the years that you are citing are
09:07 8 books about rheumatic fever and early physiology. 09:10 8 correct because I could not recite specifically
09:07 9 He is also a well-regarded pediatrician. We bave 09:10 9 which group, which year. But as a generalization
09:07 10 never discussed legal issues togcﬂxer In’fact, 1 09:10 10 ['m aware that many important health organizations
210907 Ll didn't even know he was a witness in this 09:10 11 are taking statements one year and then anotber,
09:07 12 litigation until now. But I am acquainted with 09:10 12 then the next year someone else jumps on board,
09:07 13 him, think well of him. 09:10 13 the next year someoae else jumps on board and so
09:07 14 Q Arcyou familiar with Surgeon General Burney's, it{09:10 14 forth. 1 just want to state for the record if 1
09:07 15 wasn't his report, but it was the report of the 09:10 15 were taking a test [ couldn't say it was World
09:07 16 study group on smoking and health organized the [09:10 16 Health Organization of '59 or '60, or '60 or '61._
09:07 17 urging of the Surgeon General Burney in about 09:10 17 I don't have that type of recall as we sit bere
09:07 18 19577 Are you familiar with the conclusions of 09:10 18 today.
09:08 19 that report? 09:10 19 Q Would you agree it was beforc the Surgeon
09:08 20 MR. WOODS: Objection. 09:10 20 General's 1964 report?
09:08 21 A Well certainly I recall that the first public 09:10 21 A Yes. As I have been saying consistently, it is
09:08 22 health statement was Surgeon General Burney's 1957  [09:10 22 the late fifties that you are poiating out that
09:08 23 statement, [ do remember that, yes. 09:10 23 you see many such groups taking such positions,
09:08 24 Q And arc you awarc that in 1957 public health 09:11 24 and increasing into the sixties.
09:08 25 officials in Great Britain, I believe the group is 09:11 25 Q Then I want you to turan to Page 6 of your report,
_ Page 266 Page 268
09:08 1 called the Medical R h Council, issued a 09:11 1 and this is going to the scntcnce that is going to
09:08 2 statement discussing the causal relationship 09:11 2 go from the bottom of Page 6 over to Page 7. "In
09:08 3 between tobacco smoking and lung cancer? 09:11 3 conclusion, although the question of a .
09:08 4 A Yes,Iam As we talked about yesterday, aad also 09:11 4 relationship between cigarctte smoking and lung
09:08 5 as in my previous testimony, just as a 09:11 5 cancer has certainly become a major concern
09:08 6 generalization, this is the period that you see a 09:11 6 between 1950 and 1964, there was no conscasus
09:08 7 number of important public health organizations, 09:11 7 during this time period among scientific and
09:08 8 private, public, United States and other countries 09:11 8 medical authoritics that cigarettc smoking was
09:09 9 starting to take stands on that. There were quite 09:11 9 hazardous to health ™ Is that still your opinion
09:09 10 a few others as well. 09:11 10 as wec sit here today?
09:09 11 Q You tioned this yesterday, I belicve, that 09:12 1l A Yes,itis, and it is the opinion that I was
09:09 12 again then in 1959 Surgeon General Buraey issued 2 09:12 12 giving yesterday. If I were writing this today, [
09:09 13 statement on behalf of the Public Health Service. 09:12 13 think [ would add a few adjectives and describe
09:09 14 Are you aware of that? 09:12 14 things as we bave been discussing for the past day
09:09 15 A That's comect. 09:12 15 about evolving consensus, the growing consensus
09:09 16 Q And-— 09:12 16 because tide is definitely tuming. As we
09:09 17 A That was a stronger statement than this '57 09:12 17 discussed yesterday, to say that there is not a
09:09 18 statement which again indicates in my judgment the 09:12 18 consensus does not mean that you have equal
09:09 19 growing consensus and greater degree of confidence 09:12 19 numbers of people on both sides reserving
09:09 20 about drawing conclusions. '59 — as we talked 09:12 20 judgment. If you were talking the early sixties,
09:09 21  about yesterday this is a rapidly changing 09:12 21t I would say - [ agree with the Surgeon General,
09:09 22 dyoamic. Each year new information coming in, new 09:12 22 that the general opinion decidedly bad moved to
09:09 23 tools to analyze information are being developed. 09:12 23 accept the view that cigarette smoking caused hung
09:09 24 So his staterent of 1959 is a stronger statement 09:12 24 cancer. But for a consensus, not for a dominant
09:09 25 than his 1957 statemeat. 09:12 25 view, not for the overwhelming view, not for the
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09:12 1 near consensus, if you are talking a consensus, 09:15 1 American Medical Association. So you can look at
09:12 2 what scientists of divergent perspectives and 09:1s 2 it either way. 1 think either statement is
09:12 3 traditions and views all except for the laboratory 09:15 3 correct. You can look at authoritics who had yet
09:13 4 workers going along with it as well as 09:15 4 to come on board or you can look at it at the
09:13 5 epidemiologists, but practicing physicians and 09:15 5 community more largely. But I think there either
09:13 6 chest surgeons as well as the scientists who are 09:15 6 word would be comrect.
09:13 7 studying it, for serious challenge of the argument 09:15 7 And this gets back, in my judgment, to the
09:13 8 to evaporate, that terminal step in my judgment 09:15 8 evolutionary nature of science. Particularly when
09:13 9 required the first Surgeon General's report and 09:15 9 you have creation of a new model or a new

10 that's when our current consensus -- we bave a 09:15 10 paradigm, something big that people wrestle with
09:13 11 near conscasus before then, a growing conseunsus, 09:15 11 or really debate, you are always going to have
09:13 12 but my research being comprehensive in looking at 09:15 12 people who are at the beginning and accepting a
09:13 13 cverything that was said found that evea in the 09:16 13 new idea or concept, most people will be somewhere
09:13 14 early sixties there were responsible groups, 09:16 14 in the broad middle, as we discussed yesterday,
09:13 15 mponsib]c scieatists who had not yet come on 09:16 15 many people depend on the views of the opinion
09:13 16 board. Fewer of them in the sixties compared to 09:16 16 makers, then you all have some people who are more
09:13 17 the fiftics, but not every group had come on 09:16 17 conservative for whatever reason who are among the
09:13 18 board. The American Medical Association, for 09:16 18 last to come on board. That's really where things
09:13 19 example, is an example of a group that was — that 09:16 19 were in the carly sixties. Most people, but not
09:13 20 changed its view in response to the Surgeon 09:16 20 quite all, had come on board. Whether you use the
09:13 21 General's report. That's another example of how 09:16 21 term authorities such as the laboratory scientists
09:13 22 the report in my opinion brought about the final 09:16 22 at the National Cancer Institute, Memorial
09:13 23 COnSensus. 09:16 23 Sloan-Kettering, Philadelphia Cancer Institute, or
09:13 24 So I would say that a near consensus. But 09:16 24 whether you use organizations such as the ama, or
09:14 25 the terminal step in this event that goes back all 09:16 25 whether you use practicing physicians who see
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09:14 1 the way to early observations and suggestions of 09:16 1 patients every day. Most people had come on board
09:14 2 the twenties and thirties and forties it 09:16 2 but you still had this tail end in the carly
09:14 3 terminates, is brought to conclusion with the 09:16 3 1960's. After the Surgeon General's report this
09:14 4 Surgeon General's report. And my judgment, our 09:16 4 tail end came on board and that's why I personally
09:14 5§ current consensus that cigarette smoking causes 09:16 S would date the consensus to the Surgeon General's
09:14 6 lung cancer dates from there. 09:17 6 report.
09:14 7 Q The rcason I had asked you about some of those 09:17 7 Q Am I comrect to say then the change from
09:14 8 statcments by medical and health authorities is 09:17 8 previously using the word community and in this
09:14 9 because of the wording of this particular 09:17 9 onc using authoritics, you really by changing that
09:14 10 seatcnce. And I kuow we talked about words 09:17 10 word weren't trying to refléct a difference or a
09:14 11 yesterday, but the precision of words is my 09:17 1i distinction?
09:14 12 currency, and I'm surc as a scicatists it is 09:17 12 A No, I really wasn't. The important point is that
09:14 13 your - 09:17 13 the same observation is present if you are looking

14 A Right. 09:17 14 at a scientific authority who is doing research
09:14 15 Q All of a sudden herc you had changed from 09:17 15 and writing papers, if you are looking at the
09:14 16 scicatific and medical community to scieatific and [09:17 16 organizations that are taking positions, and if
09:14 17 medical authoritics. So that's why I went back 09:17 17 you are looking at the general medical community
09:14 18 and I picked out scicatific and medical 09:17 18 that is practicing medicine. So the same
09:14 19 authoritics. 09:17 19 phenomena is occurring with all of these. The
09:14 20 A Well now there I would say the same thing. 09:17 20 general medical community includes all of these
09:15 21 Authority and communities. There were 09:17 21 people. Obviously some individuals are leaders
09:15 22 authoritative scieatists in the early sixties who 09:17 22 and opinion setters and most arc not. But if you
09:1s 23 remained skeptical because of the lack of 09:17 23 are looking at the early sixties, there is no
09:15 24 biological information. There were autboritative 09:17 24 question that the dominant opinion within the
09:15 25 organizations, the most prominent being the 09:18 25 medical community had cbanged. Regardless of
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09:18 1 whether you are defining medical community the 0920 | analyze data came from some of Fisher's basic
09:18 2 practicing community or the research community, 09:21 2 work. So for Fisher to bave objections it is like
09:18 3 there is no question that sentiment has changed. 09:21 3 Michael Jordan being on my team. This is not just
09:18 4 I agree with the Surgeon General's 09:21 4 an average person. So you bave 10 look at who is
09:18 5 observation that therc had been a decided opinion. 09:21 S objecting, why people are objecting. But again by
09:18 6 But if you are asking the question when did 09:21 6 definition you are not going to have the consensus
09:18 7 everyone jump on board? Whea did disagreements 09:21 7 if you have -- a consensus means people have come
09:18 8 stop? I agree with Dr. Sir Richard Doll who says 0921 8 together, people of divergent views; in this case
09:18 9 the. Surgeon General's report, that's when it 09:21 9 the laboratory people have accepied epidemiology.
09:18 10 S‘M I agree with all of the secondary 09:21 10 That happens with the Surgeon General's report.
09:18 11 literature that says the Surgeon General's report 09:21 11 People of divergent views and traditions and
09:18 12 brought everyone on board.” We know the AMA came  [09:21 12 sympathies and perspectives accepting an idea or
09:18 13 on board as a result of that. We know that 09:21 13 concept, which isn't to say that you can't find
09:18 14 laboratory workers who were persuaded that this 09:21 14 somewhere someone somewhere who may object, but
09:18 IS was a legitimate new discipline and epidemiology 09:21 IS that person has become marginal.
09:18 16 of chronic discase established itself. The few 09:21 16 And all of these things happened with the
09:18 17 who were mbonsible exceptions as we discussed 09:21 17 Surgeon General's report. In Dr. Doll's words,
09:18 18 yesterday people as such as Dr. Brownlee who wrote  109:21 18 I'm quoting from a paper he wrote that recounts
09:19 19 the critical review. In the next few years be 09:22 19 the history of this, he is not a professional
09:19 20 retired and died. We know that Sir Ricbard Doll 09:22 20 historian but lived through and he participated
09:19 21 himself says that with the '64 Surgeon General's 09:22 21 and he remembers events and these are very
09:19 22 report that was the time that serious scientific 09:22 22 important issues to him. He is among the many who
09:19 23 opposition ended; and that is consistent with what 09:22 23 says that with the first Surgeon General's report
09:19 24 I have found in my work. 09:22 24 serious scientific opposition to the idea is
09:19 25 Q Does consensus requirc unanimity? 09:22 25 subsided and we moved on to the next step. And [
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09:19 1 A As we discussed yesterday, no. It is a judgment 09:22 | would agree with that interpretation.
09:19 2 call. Itis not a 100 percent view. Certainly 09:22 2 Q When I asked the questions before, it was about
09:19 3 requires a near unanimity, but it is a 09:22 3 preparation, it was the preparation of the expert
09:19 4 qualitative, not a quantitative assessment. It 09:22 4 report. Now I'm moving on to preparation for this
09:19 5 depends on who the dissenters are. If a physics 09:22 5 particular deposition. . What did you do to preparc
09:19 6 graduate student doesn't go along with a certain 09:22 6 for this deposition?
09:19 7 concept, people are likely not to pay much 09:22 7 A Well I did what I mentioned in answer to your
09:19 8 attention. If Professor Einstein doesa't go along 09:22 8 question a few minutes ago. I bad two meetings
09:19 9 what a certain concept, people are likely to put a 09:22 9 with Mr. Woods, with Dave Woods and with Chris
09:19 10 lot of credence to that. 09:23 10 Walker-Byerley to discuss some of the issues of
09:19 11 That, by the way, is one of the reasons for 09:23 11 the case. Over the weekend I reviewed some of my
09:20 12 the lingering doubts in the early sixties because 09:23 12 own notes, took a look at the Surgeon General's
LﬂpQ 09:20 13 the greatest scientific figure in my judgment by 09:23 13 report, things of that sort, some of the key
\A 0 09:20 14 far of these events was Sir Ron Fisher. He was 09:23 14 articles, refresh myself on some of thc'namcs and
58‘ 09:20 15 the Einstein of biology. And I don't mean this in 09:23 15 dates and sequence and that type of thing.
© 10920 16  any way to be derogatory to the great scicntists 09:23 16 Q How long was your first mecting with your
09:20 17 who created the field of epidemiology of chronic 09:23 17 attorncys?
09:20 18 disease but they did it based upon the fundamental 09:23 18 A Well this would bave been I think Wednesday or
09:20 19 work that Fisher did mathematically. Fisher is 09:23 19 Thursday of last weck. And I would say it wext
09:20 20 one of the giants of 20th century biology. He was 09:23 20 approximately four hours.
09:20 21 part of the evolutionary genetic synthesis showing 09:23 21 Q Was anyonc in attendance besides your attormeys
09:20 22 that mathematically you can reconcile Darwinian 09:23 22 and you?
09:20 23 evolution with Medalian genetics. His repeat 09:23 23 MR. WOODS: Objcction.
09:20 24 created the field of biostatistics. The 09:23 24 Q I'm sorry, your atiorncy and your attoruey's
h 09:20 25 mathematical tools that epidemiologists use o 09:23 25 assistant?
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09:23 1 MR. WOODS: objection. 09:27 1 Q Of all that time part of it of coursc was .
09:23 2 Q Between David Woods and Chris Walker-Byerley, was  {09:27 2 preparing and working on the expert report. How
09:24 3 anyonse in the room besides those two? 09:27 3 much of that was speat on preparing for this
09:24 4 A For the approximately four hours of discussion we 09:27 4 deposition?
09:24 5 had -- there was three of us. There was an 09:27 5 MR WOODs: Objection.
09:24 6 attorney whose name [ do not remember who is 09:27 6 A Well, I would say essentially all of those 10 or
09:24 7 involved with this case who waiked in the room 09:27 7 15 hours has been on the deposition. The expert
09:24 8 toward the end of the meeting, said hello, was 09:27 8 report as you know came in January, I took a very
09:24 9 there for two or three minutes. 1 doa't really 0927 9 quick look at it, edited a few things. Obviously
09:24 10 consider that person as being part of the meeting 09:27 10 today I wish I had taken an even closer look at
09:24 11 but I did see another individual while [ was 09:27 11 it, but that was a matter of minutes.
09:24 " 12 there. The substantive conversation for the four 09:27 12 Q Do you anticipate reviewing any additional
09:24 13 hours that we met was with Chris and Dave. 09:27 13 matcrials in this case?
09:24 14 Q How long was the sccond meeting? 09:27 14 A Ireserve the right to should something appear
09:24 15 A That would have been -- what day is today? 09:27 15 somewhere that I should know about, but I have no
09:24 16 Q Today is Thursday, the 9th — 3th. 09:28 16 intention at this time of doing so. There is
09:25 17 A So that would have been Tuesday, flew in late 09:28 17 nothing I'm aware of that I would be doing.
09:25 18 Tuesday and we met for, I don't know, two or three 09:28 18 Q At this point in time do you anticipate rendering
09:25 19 bours. 09:28 19 any additional opinions in this casc?
09:25 20 Q Who was at that meeting besides you, Chris Byerley 09:28 20 A No, Idonot.
09:25 21 and David Woods? 09:28 21 Q If you do any farther work or form any further
09:25 22 A The same two individuals. 09:28 22 opinions conceming the subject matter of this
09:25 23 Q Did you have aay other meetings with anyone else 09:28 23 litigation, please inform your attorneys so that
09:25 24 about this case? 09:28 24 be or she may direct you to amend your report.
09:25 25 A No. 09:28 25 MR. WOODS: Objection.
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09:25 1 Q Did you have any phone conversations with your 09:28 1 MS. MOLTZEN: { would like to take a
09:25 2 attorneys about this casc in preparation for your 09:28 2 break.
09:25 3 deposition? : 09:28 3 THE VIDEOGRAPHER: Going off the record.
09:25 4 A Ihad a number of telephone calls, by a number of 09:28 4 The time is 9:24 AM.
09:25 S I mean three, four or five with either Dave or s (Short recess was taken.)
0925 6 Chris, but largely over the logistical details. 09:38 6 THE VIDEOGRAPHER: Back oa the record.
09:25 7 We didn't discuss substantive things but there 09:38 7 The time is 9:34 AM
09:26 8 were questions of dates and times and flights and 09:33 8 Q Dr. Ludmerer, while we were oa the break your
09:26 9 when do you need me, those sort of things. So 09:38 9 attorncy handed me a deposition that be hadn't
09:26 10 there were a handful of telephone calls with one 09:38 10 provided to the United States before in the case
09:26 11 or the other of them on that type of detail. 09:38 11 of Harvey versus ABS Lummus, L-u-m-m-u-s, Global,
09:26 12 Substantive conversations we had the two meetings 09:38 12 Inc. It was deposition testimony that you gave on
09:26 13 that I mentioned to you. 09:38 13 May 13 of this year. Do you remember this case?
09:26 14 Q Was any correspondence, whether it be paper or fax|09:39 14 A 1did give a deposition in May of this year. If [
09:26 15 or clectronic B-mails, cxchanged between you and  {09:39 15 did not recogaize its absence from this list you
09:26 16 your attorncys in preparation for this deposition?  [09:39 16 showed me yesterday, then I apologize. But it is
09:26 17 MR. WOODS: Objection. 09:39 17 correct that I did give a deposition in May of
09:26 18 A Ido not recall any correspondence on any 09:39 18 this year for the Harvey case was an individual
09:26 19 substantive issue. There were a couple of E-mails 09:39 19 smoker case. ’
09:26 20 pertaining to flights and travel arrangements and 09:39 20 Q So now I belicve we have all 14 cases to the best
09:26 21 things of that sort. Ihad an electronic ticket 09:39 21 of our knowledge?
09:26 22 by definition that came by E-mail. 09:39 22 A To the best of our knowledge. That includes the
09:26 23 Q Earlicr you said that you spent about 15 hours 0939 23 two cases from the early, I call it the early
09:27 24 total preparing for this casc? 09:39 24 period, and then 12 depositions or trials from
27 25 A Maybe it was 10, maybe it was 16, you know. 0939 25 1997 through the present. -
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09:39 1 Q Why did you start testifyiog again after the carly 09:43 1 any demonstrative exhibits for those trials?
09:39 2 period? 09:43 2 A In a couple of the cases there were
09:39 3 A Well, there are two dimensions to that. Number 1 09:43 3 demonstratives. [ don't have them but there were
09:39 4 is I did not immediately start testifying because 09:43 4 demoastratives in a couple of cases.
09:40 5 the first time that I was contacted about a case 09:43 5 Q Do you remcmber what thosc demonstrative exhibits
09:40 6 and maybe even the second time [ declined because 09:43 6 were?
09:40 7 I was too busy with other projects. But then the 09:43 7 A Notprecisely. There was a demonstrative that [
09:40 8 chicf reason is that things were very quiet at 09:43 8 recall that summed up the principles of how one
09:40 9 that time in tobacco litigation. I hadn't beard 09:43 9 goes about doing the history of medicine. We
09:40 10 from them. | didn't have any contact with 09:43 10 taiked about those things yesterday,
09:40 11 represeatatives of the defense for roughly six 09:44 11 comprehensiveness, faimess, looking at all of the
09:40 12 years. 09:44 12 evidence, the evolutionary nature of medical
09:40 13 So when they contacted me again, the issues 09:44 13 knowledge, things of that sort, avoiding
09:40 14 were very similar as they were before and I felt 09:44 14 hindsight. So there was one demonstrative that
09:40 15 that again the same tension we discussed 09:44 15 listed those things as bullet points. I recalla
09:40 16 yesterday; on the one hand a very firm conviction 09:44 16 demonstrative that showed competing explanations
09:40 17 that smoking is hazardous and causes cancer and 09:44 17 for the cause of lupg cancer circa '53 and '54.
09:40 18 other diseases, a desire that everyone in the 09:44 18 Exactly the things that we discussed yesterday,
09:40 19 world would stop smoking tomorrow; but at the same  {09:44 19 tobacco number 1, a genetic cause, radiation,
09:41 20 time the same advocacy of history as a field and 09:44 20 pollution, a few other possibilities, including
09:41 21 having the historical events correctly delineated. 09:44 21 other, including the idea, including the
09:41 22 There were witnesses -- there were claims, { 09:44 22 possibility that noae of the things we were
09:41 23 should say, in some of those other cases that were 09:44 23 preseatly looking at would be bear out to be the
09:41 24 quite false, fictitious in terms of the scientific 09:44 24 cause and would have to keep doing work.
09:41 25 aspect of the story. So for the same reason - 09:44 25 There was a demonstrative showing how new

. Page 282 Page 284
09:41 1 and I consulted leaders of Washington University 09:45 1 work continued to be done; that the growing
09:41 2 again and reviewed the issues with them. For the 09:45 2 evolving consensus and the types of work that were
09:41 3 same reasons that [ agreed to participate in the 0945 3 donge in the mid fifties and late fiftics and early
09:41 4 late cighties, I agreed to participate again when 09:45 4 sixties to belp lead to the consensus. I'm
09:41 5§ 1 had the time, only when I had the time, in some 0945 5 speaking from memory. But these were the sorts of
09:41 6 of these more recent cases. 0945 6 things that were -~
09:42 7 But the chief reason that for six or seven 09:45 7 Q In onc of the trial transcripts that I rcad, and I
0942 8 years there is no involvement, apparently nothing 09:45 8 belicve it was Bocken, am I saying that right
0942 9 was happening, at least nothing that they needed 9 B-o¢ck-c-n?
09:42 10 me for. I was not contacted at all by any of the 09:45 10 A 1think so.
09:42 11 legal firms representing the defense. [ certainly 09:45 11 Q Therc was a demoastrative evidence, exhibit, that
09:42 12 bad no wish or inclination of my own to contact 09:45 12 I belicve was titled Controversics Regarding Lung
09:42 13 them so we went our merry ways. 09:45 13 Cancer and Smoking, 1954 to '64. And from the
09:42 14 MS. MOLTZEN: [ want to put on the 09:45 14 testimony it sounded to me like number 1 was
09:42 15 record the United States reserves its right to 09:45 15 coatroversy among cpidcmiologists, number 2 was
09:42 16 depose Dr. Ludmerer if it finds anything in this 09:45 16 coatroversy among statisticians, and number 3 was
09:42 17 deposition in Harvey versus ABB Lummus. 09:45 17 cpidemiologists versus experimeantalists. Did that
09:42 18 MR. WOODS: | recognize your reservation 09:45 18 demonstrative exhibit reflect your discussion
09:42 19 of rights. Whether you have the rights is another 09:46 19 yesterday about the disputcs between thosc groups?
09:42 20 thing. 09:46 20 A Yes, itdid. Substantively those topics were part
09:42 21 Q Have you prepared any charts or exhibits for this  {09:46 21 of our conversation yesterday, and we are talking
09:43 22 case? 09:46 22 mid fifties, particularly, though it continues
09:43 23 A No, [ bave not. 09:46 23 through the Surgeon General's report. But there
09:43 24 Q In the four trials that you have testified in, 09:46 24 were disagreements within the cpidemiologists as
09:43 25~ five trials that you testified in, did you prepare 09:46 25 we discussed; Jess over the validity of
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09:46 1 epidemiology, less over the issue of does 09:49 1 stand with it, the creation of a new science.
09:46 2 cigarette smoking cause lung cancer, more over the 09:49 2 I believe that third was the most important
09:46 3 issue of proportion. With the majority of 09:49 3 issuc at all at the time. And those things - I
09:46 4 epidemiologists saying that lung cancer is the 09:49 4 will trust you when you say there was an exhibit,
0946 S main cause; environment, pollution, things of that 0949 5§ I don't remember exactly which trials had exhibits
09:46 6 sort are the minor cause, but there were 09:49 6 and which didn't and what they said. Certainly
09:46 7 epidemiologists. The most notable was Hueper who 0949 7 the exhibit that you describe incorporates those
09:47 8 was a chief epidemiologist at the National Cancer 0949 8 concepts that I have reviewed now and that we
09:47 9 Institute so we are not talking about a minor 0949 9 discussed yesterday.
09:47 10 figure, who was of the other view, cigarette 09:49 10 MS. MOLTZEN: Thank you. Thbe United
09:47 11 smoking is a factor, but a minor factor. A major 09:49 11 States has no more questions for Dr. Ludmerer.
09:47 12 factor has to would with atmosphere, environment 09:49 12 Off the record.
09:47 13 - and pollution. 09:50 13 THE VIDEOGRAPHER: Going off the record.
09:47 14 Actually that debate continues through the 09:50 14 The time is 9:45 AM.
09:47 15 Surgeon General's report and the Surgeon General 09:51 15 THE VIDEOGRAPHER: We arc back on the
09:47 16  discusses this and draws the conclusion that the 09:51 16 record. The time is 9:46 Am.
09:47 17 other epidemiologists were correct, Hueper was 09:51 17 MR WOODS: 1 bave no questions.
09:47 18 wrong, cigarette sinoking was the major factor; 09:51 18 MS. MOLTZEN: The United States does
09:47 19 enviroument, pollution as Hueper suggested were 09:51 19 want to put on the record that the United States
09:47 20 factors but minor. Then there was very, and | 09:51 20 used 7 bours and 16 minutes for the deposition of
09:47 21 think ultimately more powerful criticisms that 09:51 21 Dr. Ludmerer,
09:47 22 came from the statisticians themselves, Fisber and 09:51 22 MR JORDAN: 1bave no questions.
09:47 23 Berkson. Epidemiology is an applied science and 09:51 23 THE VIDEOGRAPHER: This concludes the
09:47 24 is filled out of the work of basic statistics in 09:51 24 deposition. We are going off the record at 9:46
09:47 25  terms of the mathematical tools. And the 25 am ' :
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09:48 1 criticisms of leading statisticians about bias and 1 (Witness excused.)
09:48 2 the studies not being properly designed, the data 2
09:48 3 not being properly analyzed, populations of 3
09:48 4 patients not being representative, these types of 4 KENNETH LUDMERER
0948 5 criticisms as Berkson and Fisher made in the mud 5 Subscribed and swom to before me this
09:48 6 and late fifties and early sixtics, those worry 6
09:48 17 people and engendered responses. And that's also 7 day of .
09:48 8 continued through the Surgeon General's report. 8
09:48 9 Then lastly, again we discussed this 9
09:48 10 yesterday, an issue that I think was the most 10 NOTARY PUBLIC
09:48 11 important issue of all, the most powerful issue of 11
09:48 12 all is this whole issue of world view, bow does 12
09:48 13 one in medicine demonstrate something to be a 13 My commission expires:
09:48 14 cause, what do we mean by cause and what naturc of |14 ONITED STATES OF s PHILIP MORKE, DNC..
09:48 15 proof do we have to have. Do we continuc to IS5 eal
09:48 16 insist on having experimental proof as we 16
09:48 17 traditionally have done in medicine, or, in the 17
09:49 18 absence of definitive experimental proof can we by 18
09:49 19 inference draw conclusions about causality from 19
09:49 20 other types of data. And that world view issue [ 20
09:49 21 think was really the heat of it. That's why in my 21
09:49 22 opinion we are talking about a paradigm shift, a 22
09:49 23 classic scientific revolution, one world view 23
09:49 24 arising to stand with - I won't say replace 24
49 25 anotber, we still believe in experiments - but to 25 - _
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