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Self-Determination:
A Foundational Principle

No discussion of indigenous peoples’ rights under international law is complete
without a discussion of self-determination, a principle of the highest order within
the contemporary international system. Indigenous peoples have repeatedly articu-
lated their demands in terms of self-determination, and, in turn, self-determination
precepts have fueled the international movement in favor of those demands.

Affirmed in the United Nations Charter! and other major international legal
instruments,? self-determination is widely acknowledged to be a principle of custom-
ary international law and even jus cogens, a peremptory norm.”> Mention of self-
determination within contemporary political discourse has at times raised the spec-
ter of destabilization and even violent turmoil. And indeed, as many have observed,
self-determination rhetoric has been invoked in the world of late in association with
extremist political posturing and ethnic chauvinism.* Furthermore, a number of states
have resisted express usage of the term self-determination in articulating indigenous
peoples’ rights.* But notwithstanding rhetorical extremism or aversion to express
invocation of the term self-determination, the concept underlying the term entails a
certain nexus of widely shared values. These values and related processes of deci-
sion can be seen as a stabilizing force in the international system and as foundational
to international law’s contemporary treatment of indigenous peoples.

In the following pages, self-determination is identified as a universe of human
rights precepts concerned broadly with peoples, including indigenous peoples, and
grounded in the idea that all are equally entitled to control their own destinies. Self-
determination gives rise to remedies that tear at the legacies of empire, discrimina-
tion, suppression of democratic participation, and cultural suffocation. This chapter
defines the principle of self-determination generally and identifies its particular sig-
nificance for indigenous peoples in light of contemporary developments.©®

The Character and Scope of Self-Determination

The concept of self-determination derives from philosophical affirmation of the
human drive to translate aspiration into reality, coupled with postulates of inherent
human equality.” Scholars frequently cite the normative precepts of freedom and
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equality invoked in the American revolt against British rule and the overthrow of the
French monarchy as progenitors of the modern concept of self-determination.® The
core values associated with self-determination, however, clearly are not solely within
the province of the history of Western thought. In his concurring opinion in the
Namibia case before the International Court of Justice, Judge Ammoun identified
equality as a central precept of self-determination and linked it with “[t}wo streams
of thought . . . established on the two opposite shores of the Mediterranean, a Graeco-
Roman stream represented by Epictetus, Lucan, Cicero and Marcus Aurelius; and
an Asian and African Stream, comprising the monks of Sinai and Saint John Climac,
Alexandria with Plotinus and Philo the Jew, Carthage to which Saint Augustine gave
new lustre.”?

The term self-determination gained prominence in international political dis-
course around World War L.1° President Woodrow Wilson linked the principle
of self-determination with Western liberal democratic ideals and the aspirations
of European nationalists."" Lenin and Stalin also embraced the rhetoric of self-
determination in the early part of this century, while viewing self-determination in
association with Marxist precepts of class liberation, 12 World War II gave rise to the
United Nations, and “self-determination of peoples” was included in the U.N. Charter
arrong the organization’s founding principles.? The international human rights
covenants held out self-determination as a “right” of “[a]il peoples,”™ as do the
African Charter on Human and Peoples’ Rights'® and the Helsinki Final Act.16

For a period in history, international law was concerned only with the rights and
duties of independent sovereigns, disregarding the face of humanity beyond the sov-
ereign.'” Under the modern rubric of human rights, however, international law
increasingly is concerned with upholding rights deemed to inhere in human beings
individually as well as collectively.’® Extending from core values of human
freedom and equality, expressly associated with peoples instead of states, and af-
firmed in a number of international human rights instruments, the principle of self-
determination arises within international law’s human rights frame and hence ben-
efits human beings as Auman beings and not sovereign entities as such.!® Like all
human rights norms, moreover, self-determination is presumptively universal in scope
and thus must be assumed to benefit all segments of humanity.2

While human beings fundamentally are the beneficiaries of the principle of self-
determination, the principle bears upon the institutions of government under which
human beings live. Self-determination is extraordinary as a vehicle for coalescing
international concern for the essential Character of government structures, a concern
that may extend to the point of enjoining them to yield authority or territory. When
first articulated as a principle of international relations around World War I, self-
determination justified the breakup of the German, Austro-Hungarian, and Ottoman
empires and served as a prescriptive vehicle for the redivision of Europe in the wake
of the empires’ downfall.2! In its most prominent modern manifestation within the
international system, self-determination has promoted the demise of colonial insti-
tutions of government and the emergence of a new political order for subject peoples.#
Also, the international community through the United Nations declared illegitimate,
on grounds of self-determination, South Africa’s previous governing institutional
order, with its entrenched system of apartheid.??
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Ineach of these contexts, values linked with self-determination comprised a stan-
dard of legitimacy against which institutions of government were measured. Self-
determination is not separate from other human rights norms; rather, self-determina-
tion is a configurative principle or framework complemented by the more specific
human rights norms that in their totality enjoin the governing institutional order. As
discussed below, this framework concerns both the procedures by which governing
institutions develop and the form they take for their ongoing functioning,

Implications of the Term Peoples

Although self-determination presumptively benefits all human beings, its linkage with
the term peoples in international instruments? indicates the collective or group char-
acter of the principle. Self-determination is concerned with human beings, not sim-
ply as indjviduals with autonomous will but more as social creatures cngaged in the
canstitution and functioning of communities. In its plain meaning, the term peoples
undoubtedly embraces the multitude of indigenous groups like the Maori, the Miskito,
and the Navajo, which comprise distinct communities, each with its own social, cul-
tural, and politicai attributes richly rooted in hisiory %

Many, however, have interpreted the use of the term peoples in this connec-
tion as restricting the scope of self-determination; the principle of self-determina-
tion is deemed only concerned with “peoples™ in the sense of a limited universe of
narrowly defined, mutually exclusive communities entitled a priori to the full range
of sovereign powers, including independent statehood. This approach has encour-
aged controversy over whether indigenous peoples are “peoples™ entitled to self-
determination. There are three dominant variants of this approach, each of them
problematic. One variant holds that self-determination only applies to the
populations of territories that are under conditions of classical colonialism.?®
This view focuses on the international decolonization regime that resulted in inde-
pendent statehood for colonial territories as integral units. This approach correctly
identifies decolonization as a manifestation of the principle of self-determination,
but it goes too far in effectively equating the scope of seif-determination with the
scope of decolonization procedures.?” Limiting self-determination’s applicability to
the peoples in territories of a classical colonial type denies self-determination’s
relevance to all segments of humanity and thus undermines the principle’s
human rights character. ‘

A second variant holds that the “peoples” entitled to self-determination include
the aggregate populations of independent states, as well as those of classical colo-
nial territories.® The proposition that self-determination is concerned with the
“peoples” of both states and colonial territories substantially approaches a concep-
tion of self-determination as a human rights principle benefiting all segments of
humanity. The difficulty is in the underlying view that only such units of human
aggregation—the whole of the population of an independent state or a colonial terri-
tory entitled to independent statehood—-are beneficiaries of self-determination. This
conception renders self-determination inapplicable to the vast number of substate
groups whose claims represent many of the world’s most pressing problems in the
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of increasingly overlapping and integrated political spheres, self-determination con-
cerns the constitution and functioning of all Tevels and forms of government under
which people live. Ordinarily, terms in international legal instruments are to be

interpreted according to their plain meaning.*® There should be no exception for the
term peoples.

The Content of Self-Determination

At bottom, the resistance toward acknowledging setf-determination as implying rights
for literally all peoples is founded on the misconception that self-determination in
its fullest sense means a right to independent statehood, even if the right is not to be
exercised right away or is to be exercised to achieve some alternative status. This
misconception is often reinforced by reference to decolonization, which has involved
the transformation of colonial territories into new states under the normative aegis
of self-determination.*” Inextricably wedding self-determination to entitlements or
attributes of statehood is misguided for reasons already discussed, and such a link-
age does not necessarily follow from decolonization.

Given its prominence in the international practice of self-determination, de-
colonization indeed provides a point of reference for understanding the scope and
content of self-determination. As already indicated, however, it is a mistake to equate
sclf-determination with the decolonization regime, which has entailed a limited cat-
egory of subjects, prescriptions, and procedures.® Decolonization prescriptions do
not themselves embody the substance of the principle of self-determination; rather,
they correspond with measures to remedy a sui generis deviation from the principle
existing in the prior condition of colonialism in its classical form.

Self-determination precepts comprise a world order standard with which colo-
nialism was at odds and with which other institutions of government also may con-
flict. The substantive content of the principle of self-determination, therefore, inheres
in the precepts by which the international community has held colonialism illegiti-
mate and which apply universally 1o benefit all human beings individually and col-
lectively. The substance of the norm—the precepts that define the standard—must
be distinguished from the remedial prescriptions that may follow a violation of the
norm, such as those developed to undo colonization. In the decolonization context,
procedures that resulted in independent statehood were means of discarding alien
rule that had been contrary to the enjoyment of self-determination. Remedial pre-
scriptions in other contexts will vary according to the relevant circumstances and
need not inevitably result in the formation of new states.

Accordingly, while the substantive elements of self-determination appiy
broadly to benefit all segments of humanity, self-determination applies more nar-
rowly in its remedial aspect. Remedial prescriptions and mechanisms developed
by the international community necessarily only benefit groups that have suffered
violations of substantive self-determination. Indigenous peopies characteristically
are within the more narrow category of self-determination beneficiaries, which
includes groups entitled to remedial measures; but the remedial regime develop-
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ing in the context of indigenous peoples is not one that favors t}}e f.ormation of
new states.’! Before the application and development of the principle c_)f- self-
determination in the particular context of indigenous people_s is more Spec‘lflcaﬂy
discussed, a description of the general contours of the principle’s substantive and
remedial aspects is in order.

Substantive Aspects

As discussed above, self-determination entails a universe of h.umfm rights precepts
extending from core values of freedom and equality and app-lymg in f_avor of human
beings in relation to the institutions of government under wh1‘c¥1 they l“fe' .In essence,
self-determination comprises a standard of governmental legitimacy within t?n_a mod-
emn human rights frame. Despite divergence in models of governmen'tal legitimacy,
relevant international actors at any given point in time after the cre?mon of the.l_‘I.N.
Charter have shared a nexus of opinion and behavior about the minimum conditions
for the constitution and functioning of legitimate govemm_ent. The substance of the
principle of self-determination, which prcsumptivefly benefits a.ll segments of h.umfm-
ity, is in that more or less identifiable nexus. In brief, substann.ve self—c?ete_rmmatlon
consists of two normative strains: First, in what may be called its consmurwe‘ aspect,
self-determination requires that the govemning institutional order be substantially the
creation of processes guided by the will of the people, or 1_3::0[.)135, gov.emed. Sec-
ond, in what may be called its ongoing aspect, self—determmatlor{ requires that 'thc
governing institutional order, independently of the processes leading to its crea?mn
or alteration, be one under which people may live and develop freely on a continu-
o t’;?;;s.framework articulated here differs from the dichotomy of “intel:nal” vS.
“external” self-determination that has appeared in much of the scho.larl.y literature
on the subject.’? The internal/external dichotomy views sel‘f—detfermmatlon as hav-
ing two discrete domains: one having to do with matters er.ltlrely internal t9 a peoplﬁ
(such as rights of political participation) and the other having to do exclum;ely “;lt
apeople’s status or dealings vis-2-vis other peoples (s.uch as freedom fl’OlTl alienru e).
The internal/external dichotomy effectively is premised on the COnCG?thﬂ, rejected
earlier, of a limited universe of “peoples” comprising mutually exci.um‘ve spheres of
community (i.e., states). Given the reality of multiple human .assocxatlonal patterns
in today’s world, including but not exclusively t}.mse‘ organized a.round. the sta.te,
it is distorting to attempt to organize scif-determination plrecepts into discrete in-
ternal vs. external spheres defined by reference to presumptl.vel-y mutually e{ccluswe
peoples. The alternative framework presented here of constitutive and ongoing St?lf—
determination instead identifies two phenomenological aspects' of self-determination
that apply throughout the spectrum of multiple and o.verlappmg spheres of hurr_lan
association, and that both have implications for the inward- and outward-looking
dimensions of units of human organization. .
In its constitutive aspect, self-determination compri:?cs a standard th.’i\t enjoins
the occasional or episodic procedures leading to the creatu‘m of or ch?mg(.: m.mstltu-
tions of government within any given sphere of community. When institutions are
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born or merged with others, when their constitutions are altered, or when they en-
deavor to extend the scope of their authority, these phenomena are the domain of
constitutive self-determination. Constitutjve self-determination does not itself dic-
tate the outcome of such procedures; but where they occur it imposes requirements
of participation and consent such that the end result in the political order can be said
to reflect the collective will of the people, or peoples, concerned. This aspect of self-
determination corresponds with the provision common to the international human
rights covenants and other instruments that state that peoples “freely determine their
political status” by virtue of the right of self-determination.® It is not possible to
identify precisely the bounds of international consensus concerning the required levels
and means of individual or group participation in all contexts of institutional birth or
change. Certain minimum standards, however, are evident.

Colonization was rendered illegitimate in part by reference to the processes lead-
ing to colonial rule, processes that today clearly represent impermissible territorial
expansion of governmental authority.* The world community now holds in contempt
the imposition of government structures upon people, regardless of their social or
political makeup.5 The world community now appears generally to accept President
Woodrow Wilson's admonition, made as he was elaborating his view of self-
determination in the midst of the European turmoil of World War I, that “no right
anywhere exists to hand peoples about from sovereignty to sovereignty as if they
were property.”® Today, procedures toward the creation, alteration or territorial
extension of governmental authority normally are regulated by self-determination
precepts requiring minimum levels of participation on the part of all affected peoples
commensurate with their respective interests.57

Apart from self-determination’s constitutive aspect, which applies to discrete
episodes of institutional birth or change, ongoing self-determination continuousiy
enjoins the form and functioning of the governing institutional order. In essence,
ongoing self-determination requires a governing order under which individuals and
groups are able to make meaningful choices in matters touching upon all spheres of
life on a continuous basis. In the words of the self-determination provision common
to the international human rights covenants and other instruments, peoples are to
“freely pursue their economic, social and cultural development.”s8

In this respect as well, the international community’s condemnation of colonial
administration represents a minimum standard. The world community has come to
regard classical colonialism as an oppressive form of governance, independently of
its origins. Despite the divergence of political theory at the height of the decolonization
movement in the 1950s and 1960s, a divergence that fueled the polarization of geo-
politicaf forces until recently, there was a certain consensus on precepts of freedom
and equality upon which the international community viewed colonial governance
as oppressive.* Accordingly, at least since the middle part of this century, colonial
structures have been widely deplored for depriving the indigenous inhabitants of equal
status vis-a-vis the colonizers in the administration of their affairs.% In more recent
years, notions of democracy and cultural pluralism increasingly have informed the
expectations of the international community in regard to the ongoing functioning of
government at all levels of authority. !
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Remedial Aspects

The international concern over conditions that deviate frqm the Substanl’.lVf‘) elementst
of self-determination has given rise to remedi_al prescriptions and mecilamlsms"., ::;z,sn
prominently those of the decolonization regime. As already nqted,_ eco ?;lz tion
manifests the remedial aspect of the principle of self—determmatmn_, ra ci_ "
its substantive elements. The prescriptions promoted through thc.a Lr}tf;rnaflg);f_
system to undo colonization, while not themselves. equal to .the. principle 0 bl
determination, were contextually specific remefixal prescriptions arLsmg T
colonialism’s deviation from the generally appl}cabie norm. As we ave seen,
colonialism violated both the constitutive and ongoing ?spe‘cts of self-deter;mn;u;c;:i
Although the violation of constitutive self—det.ermmatlon in the contexi o (;:i(t)i(())n v
territories was mostly a historical one, it was l;?lzlectl toa c:tril(;imporary con
ion i ing the denial of ongoing self-determin .
OPPT;S;E?O;T;Z;‘:SJH gemonstrates that self—determina?ion’s remedial a:spect may tl’L!Il'lp
or alter otherwise applicable legal doctrine. In part%cular, the _d_octrmc 'of ggfe(;tlcvtz-
ness ordinarily confirms de jure sovereignty over territory once it is exercnsel Fe rztihm,
independently of the legitimacy of events leadmg. to t-he effective -contrc; - uccori
under the doctrine of intertemporality, cvcnt§ ordinarily are to be :]ud.ge in a "
dance with the contemporaneous law. Historical patterns 9f colomzatlog appear ©
be consistent with or confirmed by internation?l law prior to the mo Jern er;leld
human rights. Around the turn of the century international la:dd(;ctrulietl‘;ptheir
imperial spheres of influence asserted b){ Wes.tcrn po::vers an | f ‘f‘:rre Lo ther
effective exercise of authority over lands inhabited by “backward,” “uncivi ,
“semi-civilized” people.5? .
> S’?‘:: ;Zélelrzr? ?ntgmaliional law of self-determination, however, forges exceptions
to or alters the doctrines of effectiveness and intertemp()?al law. Pursuant-:;) ﬂl‘:'pr:;;
ciple of self-determination, the intemational community has deegned i eg:):}r:;in
historical patterns giving rise to colonial m_le and has promote cor;esp ne iagl
remedial measures, irrespective of the effective control faxermsecfl by .t el c:o1 ni 1
power and notwithstanding the law contcmporar'neo.us with the historica co (()jmad
patterns. Decolonization demonstrates that constltutlonal_processt may b(? ju gi 1
retroactively in light of self-determination values—notwithstanding e:ffec:lvea :l:tom
trol or contemporaneous legal doctrine—.wherc such processes rema;ln re e]\fVes h
the legitimacy of governmental authority or otherwise manifest themse
i ities.
COﬂtgl;P(:;zfyS::iU toksen, remedies to redress historical violations of Silf_
determination do not necessarily entail a reversion to the st'atu§ quo ante, but r_at eé
are to be developed in accordance with the [_)resent-day asp.lratmns of the aggfntc?;ee
groups, whose character may be substantially al’tcre_d with the passaget:ﬂc.) hl en;
Liberation movements in Africa promoted de‘colomzat:o:f thr.ough the es.ta lis r:sed
of new political orders organized on the basis of the territorial bounhd%rles ém;i)es -
by the colonial powers, despite the arbitrary c.harz-lcter of_ most sucfd Ou:l arz o8 in
relation to precolonial political and social organization. jl"hls model of deco .Onlt cadion
ultimately was adopted by the United Nations and confirmed by the Organiza
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. 63 , .
:irii:chaxgeg;l:{;l . (}flgomg self-determination-—a governing institutional order in
N, thmughy“l(\:)e and develop freely—was deemed implemented for a colonial
oy anrough | 1.ndﬂ{e]n;ergf:nce as a sm_zereign independent State; (b) [f]ree
on the basis of cqualityp:*nAill:it i:::t:;soé E:)e[ii}mefmt'ion o remay ponsen: State

_ ity.™ And | ecolonization remedy itself i
32;1:;?; (1:2 :l;et E;)\;:n-nn;g. Institutional order, constitutive self—detenrjl/inatif)fnlg‘;;i\;:g
o rence 10 the pirations of the people concerned for the purposes of arriving at
Ppropriate institutional arrangement. In most instances, independ ;
was ;hf? prfesumed or express preference. , pendent staehood
n its focus on the colonial territorial unit, this model of decolonization b
. - . a

Zg?;:::} l(;tr“n (?ci)rf:tniltu:llty!—that is, tribal and ethnic groupings—that existed S;’l;: ig
coonalior },mki measq ar_gely 1gpored the ethnic and tribal identities that continued
Broups At Co;un'g ;n the l‘1ves of peop!.e. Hence, as to some enclave groups or
groups divide Su%(ﬁdeor:m frontiers, d‘ecoIomzation procedures alone may not have
omlete po nt range of choice or otherwise may not have constituted a
compe tcnitori; szl:‘my event, as far as tll'ley went toward the objective of purging
o lving homon s o Sfi} f{'ulel, decolonization procedures adhered to the preferences
o g b g only the preferences of the majority voice in the colonial
Se]f_f;, tt::m?:s;izz S.akara case,® the International Court of Justice affirmed that
eoples o histori%;\;e‘s pf‘ec?dence to the Present-day aspirations of aggrieved
emon Sror historh tmstltutlcms_. Inan ad_vnsory opinion, the Court held that the
Dinteney ara bno terra nul{ms at t!:e time it was acquired by Spain in the late
ropears and ye,n :causei .o_f an immediately prior course of dealings between Eu-
fopean Org{mimdgc 0mus po '1tlc:61_} leaders demonstrating Contemporaneous recogni-
it perie e o Ilnugmes. The Court refused to give weight to legal theory of
o oo et g ! an s“nf)t un.der a Western sovereign as terra nullius. The Court
andoctiton fom{[lrsnei:r.ant hlstonca[_tles” Petween the people of the Western Sahara
of Morocco and Mauritlgrsli(;og(;:lpt?:;d;gg “;12:’?‘3 m(t)}?er(ljl o ey pendent) staes
oM d a A ver, the Court held that these hi i-
cal ;l::s ::t E;;htlccaol (I::mfn:l:m:ty and allegian_ce were subordinate to the wi:lflit: l;f
e prssen Stre); Sped I:hato ]fe Westex:n Sfihara in the decolonization of the territory.%®
ization ot o th S:E -detenn_matlon, the overriding principle in the decolon-
beople of the errrars o t;ir:;;::l?:;l'red ;leg.ard for the freely.expressed wishes of the
s Comnization-;n Ing their character or political status immediately
ing S"l;';)f _t::t::;i?; :]if n1nternatn:m.al comr'nunity is generally concerned with promot-
ctending soamnatior precepts, z_md as it devtflops and expands its common under-
detorm o Ondp;ecepts, it may l.dentlfy contextual deviations from self-
reconmation tie ” r:‘as:smal colonialism and promote appropriate remedies in
ness 10 the partionts ;;lratlons of the groups concerned. With appropriate attentive-
ctanding of i o character of deviant conditions or events, and with an under-
roaocia o e int rco:jlrxected character-of virtually all forms of modern human
oot m,ay o ar::r:e les r?eed not er}tall the formation of new states. Secession

; geneml’l o f;.arop,r,late remedial option in limited contexts {as opposed t<;

y available “right”) where substantive self-determination for a particular
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group cannot otherwise be assured or where there is a net gain in the overall welfare
of all concerned.™ In most cases in the postcolonial world, however, secession would
most likely be a cure worse than the disease from the standpoint of all concerned.

Considerations of state sovereignty form a backdrop for the elaboration of self-
determination remedies and influence the degree to which remedies may be subiject
to international scrutiny. The limitations of the international doctrine of sovereignty
in its modern formulation are essentially twofold. First, sovereignty upholds a sub-
stantive preference for the status quo of political ordering through its corollaries
protective of state territorial integrity and political unity.™ Second, the doctrine lim-
its the capacity of the international system to regulate matters within the spheres of
authority asserted by states recognized by the international community. This limita-
tion upon international competency is reflected in the U.N. Charter’s admonition

against intervention “in matters which are essentially within the domestic jurisdic-
tion of any state.”™
Under contemporary international law, however, the doctrine of sovereignty and
its Charter affirmations are conditioned by the human rights values also expressed in
the Charter and embraced by the international community.™ In a global community
that remains organized substantially by state jurisdictional boundaries, sovereignty
principles continue, in some measure, to advance human values of stability and
ordered liberty, and they guard the people within a state against disruptive forces
coming from outside the state’s domestic domain. But since the atrocities and suf-
fering of the two world wars, international law does not much uphold sovereignty
principles when they would serve as an accomplice to the subjugation of human rights
or act as a shield against international concem that coalesces to promote human rights.
This of course is the lesson of decolonization and the modern human rights move-
ment within the international system. Vattel’s conception of sovereignty principles
as arising fundamentally from human interests carries weight today.™
Thus, ideally, self-determination and sovereignty principles will work in tan-
dem to promote a peaceful, stable, and humane world. But, where there is a violation
of self-determination and human rights, presumptions in favor of territorial integrity
or political unity of existing states may be offset to the extent required by an appro-
priate remedy.™ Furthermore, heightened international scrutiny and even interven-
tion is justified in the degree to which violations of human rights are prone to linger-
ing unchecked by decision makers within the domestic realm. Such heightened
international scrutiny, along with a limited suspension of state sovereignty presump-

tions, has been forged in the context of indigenous peoples.

Self-Determination and Contemporary International Practice
Concerning Indigenous Peoples

The contemporary international concern for indigenous peoples already discussed
at length in chapter 2 is based effectively on the identification of a long-standing
sui generis deviation from the self-determination standard, one that is in addition
to the sui generis deviation represented by twentieth-century classical colonialism.
Indeed, the rubric of indigenous peoples or populations is generally understood to
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refer to culturally cohesive groups that suffer inequities within the states in which
they live as the result of historical patterns of empire and conquest.”” Indigenous
peoples of today typically share much the same history of colonialism suffered by
those still living in this century under formal colonial structures and targeted for
decolonization procedures. But despite the contemporary absence of colonial struc-
tures in the classical form, indigenous peoples have continued to suffer impediments
or threats to their ability to live and develop freely as distinct groups in their original
homelands. The historical violations of indigenous peoples’ self-determination,
together with contemporary inequities against indigenous peoples, still cast a dark
shadow on the legitimacy of state authority, regardless of effective control or the law
contemporancous with historical events. Accordingly, the developing constellation
of indigenous rights norms identified in chapter 2 in large measure comprises a reme-
dial regime, although the constellation also contains prescriptions that detail the sub-
stantive elements of self-determination in the specific context of indigenous peoples.

The Draft United Nations Declaration on the Rights of Indigenous Peoples con-
tains specific recognition of their right of self-determination. The draft declaration,
borrowing from the self-determination language of the international human rights
covenants, states: “Indigenous peoples have the right of self-determination. By vir-
tue of that right they freely determine their political status and freely pursue their
economic, social and cultural development.”™

This express affirmation of indigenous self-determination has been slow to com-
mand a broad consensus among governments participating in the standard-setting
work of the United Nations, mostly as a result of the misguided tendency to equate
the word self-determination with decolonization procedures or with an absolute right
to form an independent state.” More and more governments, however, have moved
away from this tendency and demonstrated a disposition toward express usage of
the term self-determination in association with an articulation of indigenous peoples’
rights. The Australian government signaled this trend in a statement to the 1991 ses-
sion of the U.N. Working Group on Indigenous Populations, expressing “hope” that

it would be possible to find an acceptable way to refer to self-determination in the
deciaration:

Events in all parts of the world show us that the concept of self-determination must
be considered broadly, that is, not only as the attainment of national independence.
Peoples are secking to assert their identities, to preserve their languages, cultures,
and traditions and to achieve greater self-management and autonomy, free from
undue interference from central governments.®®

Along these same lines, the United States government delegation to the 1994 ses-
sion of the working group expressed United States support for the “basic goals of the
draft declaration” and added that “[s]ince the 1970’s, the U.S. Government has sup-
ported the concept of self-determination for Indian tribes and Alaska Natives within
the United States.”8! The United States position was further indicated by its initial
report to the U.N. Human Rights Committee, submitted in 1994, pursuant to its
obligations under the International Covenant on Civil and Political Rights. As part
of its effort to establish compliance with the right of self-determination affirmed in
a(ticIe 1 o_f the covenant, the United States gave an extensive account of its law and
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policy concerning Native Americans, particularly in_ regards to rights of self-
g,-ov.f:mment.82 The Human Rights Committee has confirmed that the self—det'errfn-
nation provision in article 1 has bearing upon the obligations of states toward indig-
enous peoples under the covenant.® o

Continuing rhetorical sensitivities toward usage of the term self-'determmat:-on
generally do not entail an aversion to self-determination’s underlying n:)rmatwi
precepts, if those precepts are understood not to require a state for every pcopl.e.
Government statements to the U.N. working group and other international bodies
are consistent with the widely held belief that indigenous groups and their members
are entitled to be full and equal participants in the creation of the institutions of_gov-
ernment under which they live and, further, to live within a governing institutional
order in which they are perpetually in control of their own destinies.

Insofar as indigenous peoples have been denied self-determination thus under-
stood, the international indigenous rights regime prescribes remedia! measures t{lat
may involve change in the political order and hence, in keeping \‘mtl'] COIIStl'Eutl‘Vﬂ
self-determination, are to be developed in accordance with the aspirations of indig-
enous peoples themselves. Thus, ILO Convention No. 169 rleqtllires the development
of “special measures” to safeguard indigenous “persons, institutions, p-ropeny,_labour,
cultures and environment”®* and specifies that the measures be consistent with “the
freely-expressed wishes of the peoples concerned.”® Also, the convemi-on requiljes
that consultations with indigenous peoples “be undertaken, in good faith . . . with
the objective of achieving agreement or consent.”8? _ .

Professor Erica-Irene Daes, the chair of the working group, describes the require-
ments of self-determination in the context of indigenous peoples as eatailing a form
of “belated state-building” through negotiation or other appropriate peaceful proce-
dures involving meaningful participation by indigenous groups.® According to Pro-
fessor Daes, self-determination entails a process

through which indigenous peoples are able to join with all the other peoples Fhat
make up the State on mutually-agreed upon and just terms, after many years of iso-
lation and exclusion. This process does not require the assimilation of individuals,
as citizens like all others, but the recognition and incorporation of distinct peoples
in the fabric of the State, on agreed terms.5

In an illustrative case, the Inter-American Commission on Human Rights pro-
moted such belated state building as a means of remedying the effective denial of
self-determination suffered by the Miskito and other Indians of the Atlantic Coast
region of Nicaragua. The Atlantic Coast region was incorporated_within the Nicara-
guan state by a series of nineteenth-century events that were devoid of adequate pro-
cedures of consultation with the indigenous population.™ In the aftermath of the
imposed incorporation, the indigenous Miskito, Sumo, and Rama Indians of tk}e
Atlantic Coast have lived at the margins of Nicaraguan society in terms of basic
social welfare conditions.” Moreover, having retained their distinct indigenous
identities, the Indians have suffered the imposition of government structures that
have inhibited their capacity to exist and develop freely as distinct cultural
communities.”> Hence it can be said that the Indians of the Atlantic Coast have been
deprived of self-determination in both its constitutive and ongoing aspects, espe-
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cially if ongoing self-determination is understood to include precepts of cultural
pluralism.

Not long after the revolutionary Sandinista government took power in 1979, it
faced demands for political autonomy on the part of the Atlantic Coast indigenous
communities. Early resistance to the demands led to a period of turmoil, exacerbated
by the civil war that gripped the country during the 1980s. The Indians took their
case {0 the Inter-American Commission on Human Rights, asserting violations of

. their human rights, including the right to self-determination.? Effectively equating
self-determination with decolonization procedures, the commission found that the
Indians were not self-determination beneficiaries.* However, defying its own lim-
ited articulation of self-determination, the commission acknowledged the inequitable
condition of the Indians dating from their forced incorporation into the Nicaraguan
state and found that their ability to develop freely in cultural and economic spheres
was suppressed by the existing political order.” The commission thus suggested the

_ ¢laboration of a new political order for the Indians®—in effect, a remedy to imple-
ment an ongoing condition of self-determination where it had been denied. And in
accordance with precepts of constitutive self-determination, which also had been
denied, the commission further held that such a remedy “can only effectively carry
out its assigned purposes to the extent it is designed in the context of broad consul-
tation, and carried out with the direct participation of the ethnic minorities of Nica-
ragua, through their freely chosen representatives.”

Following the commission’s decision, the Nicaraguan government entered into
negotiations with Indian leaders and eventually developed a constitutional and leg-
islative regime of political and administrative autonomy for the Indian-populated
Atlantic Coast region of the country.”® Although the autonomy regime is widely
acknowledged to be faulty, and its implementation has been difficult, it nonetheless
is by most accounts a step in the right direction. More significantly for the present
purposes, it represents the kind of context-specific effort at belated state building now
promoted by the international community to remedy the long-standing denial of
indigenous peoples’ self-determination.
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4

Norms Elaborating the Elements
of Self-Determination

As indicated in the foregoing discussion, the principle of self-determination and
related human rights precepts undergird more particularized norms concerning
indigenous peoples. Newly developing norms contain substantive and remedial pre-
scriptions and, in conjunction with already established human rights standards of
general applicability, form the benchmarks for ensuring indigenous peoples of
ongoing self-determination. This body of international norms indicates the minimum
range of choices to which indigenous peoples are entitled in remedial-constitutive
procedures (that is, in belated state-building procedures that aim to secure redress
for historical and continuing wrongs). The international norms concerning indigenous
peoples, which thus elaborate upon the requirements of self-determination, gener-
ally fall within the following categories: nondiscrimination, cultural integrity, lands
and resources, social welfare and development, and self-government. The general
contours of these nerms are identified and discussed in the following synthesis of
relevant conventional and customary law, including new and emergent law.

Nondiscrimination

A minimum condition for the exercise of self-determination, particularly in its
ongoing aspect, is the absence of official policies or practices that invidiously dis-
criminate against individuals or groups. In its statement of guiding principles, the
U.N. Charter admonishes “respect for human rights and for fundamental freedoms
for all without distinction as to race, sex, language, or religion.”’ This norm of non-
discrimination is emphasized and elaborated upon in numerous existing international
and regional human rights instruments, including the U.N.-sponsored Convention
on the Elimination of All Forms of Racial Discrimination,? the American Conven-
tion on Human Rights,? the Declaration on the Elimination of All Forms of Discrimi-
nation Based on Religion or Belief,* the American Declaration of the Rights and Duties
of Man,® and the Universal Declaration of Human Rights.® It is generally accepted,
moreover, that states are enjoined by customary international law not to promote or
condone systemic racial discrimination.”
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The nondiscrimination norm is acknowledged to have special implications for
indigenous groups which, practically as a maiter of definition, have been treated
adversely on the basis of their immutable or cultural differences. A seminar of
experts convened by the United Nations to discuss the effects of racial discrimina-
tion on indigenous-state relations concluded that “[ilndigenous peoples have been,
and still are, the victims of racism and racial discrimination.”® The report on the semi-
nar elaborates:

Racial discrimination against indigenous peoples is the cutcome of a long histori-
cal process of conquest, penetration and marginalization, accompanied by attitudes
of superiority and by a projection of what is indigenous as “primitive” and “inferior.”
The discrimination is of 2 dual nature: on the one hand, gradual destruction of the
material and spiritual conditions [needed] for the maintenance of their [way of life],
on the other hand, attitudes and behaviour signifying exclusion or negative discrimi-
nation when indigenous peoples seek to participate in the dominant society.?

The “problem of discrimination against indigenous populations™® was in fact the
point of departure for the surge of U.N. activity concerning indigenous peoples over
the last several years. International Labour Organisation Convention No. 169 and
the Draft United Nations Declaration on the Rights of Indigenous Peoples reiterate
the norm against discrimination with specific reference to indigenous peoples.’
Clearly, it is no longer acceptable for states to incorporate institutions or tolerate
practices that perpetuate an inferior status or condition for indigenous individuals,
groups, or their cultural attributes,

Both Convention No. 169 and the draft declaration, furthermore, prescribe that
governments take affirmative steps to eliminate the incidents and legacies of discrimi-
nation against indigenous individuals and aspects of indigenous group identity.’? The
requirement of such affirmative action is today generally accepted, although the pre-
cise nature of the measures needed to eliminate discrimination against indigenous
peoples will vary in practice according to circumstances. !

Cultural Integrity

The nondiscrimination norm, viewed in light of broader self-determination values,
goes beyond ensuring for indigenous individuals either the same civil and political
freedoms accorded others within an existing state structure or the same access to the
state’s social welfare programs. It also upholds the right of indigenous groups to
maintain and freely develop their cultural identities in coexistence with other sectors
of humanity. The notion of respect for cultural integrity was a feature of treaties among
European powers, negotiated at the close of World War 1.1 In its advisory opinion
on Minority Schools in Albania,’’ the Permanent Court of International Justice
explained the minority rights provisions of the European treaties as deriving from
equality precepts:

The idea underlying the treaties for the protection of minorities is to secure for cer-
tain elements incorporated in a State, the population of which differs from them in
race, language or religion, the possibility of living peaceably alongside that popu-
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lation and co-operating amicably with it, while at the same time preserving the char-
acteristics which distinguish them from the majority, and satisfying the ensuing
special needs.

In order to attain this object, two things were regarded as particularly neces-
sary, and have formed the subject of provisions in these treaties. -

The first is 1o ensure that nationals belonging to racial, religious or linguistic
minorities shall be placed in every respect on a footing of perfect equality with the
other nationals of the State.

The second is to ensure for the minority elements svitable means for the preser-
vation of their racial peculiarities, their traditions and their national characteristics,

These two requirements are indeed closely interlocked, for there would be no
true equality between a majority and a minority if the latter were deprived of its
own institutions, and were consequently compelled to renounce that which consti-
tutes the very essence of its being as a minority,'6

Accordingly, the states participating in the Conference on Security and Cooperation
in Europe (CSCE} have declared the right of national minorities to “maintain and
develop their culture in all its aspects, free of any attempts at assimilation against
their will.”'” Extending beyond the CSCE context, the Convention Against Geno-
cide, the first U.N.-sponsored human rights treaty, upholds that all cultural group-
ings have a right to exist.’® Respect for cultures in addition to those of European
derivation is promoted further by article 27 of the International Covenant on Civil
and Political Rights.!® Article 27 affirms in universalist terms the right of persons
belonging to “ethnic, linguistic or religious minorities . . . , in community with other
members of their group, to enjoy their own culture, to profess and practise their own
religion {and] to use their own language.”? Such rights are reaffirmed and elabo-
rated upon in the 1992 U.N. Declaration on the Rights of Persons Belonging to
National, Ethnic, Religious and Linguistic Minorities.2!

Affirmation of the world’s diverse cultures was the central concern of a resolu-
tion by the Fourteenth General Conference of the United Nations Educational, Sci-
entific and Cultural Organization. The 1966 UNESCO Declaration of the Principles
of International Culturai Cooperation proclaims in its first article:

1. Each culture has dignity and value which must be respected and preserved.

2. Every people has the right and duty to develop its culture.

3. In their rich variety and diversity, and in the reciprocal influence they exert on
one another, all cultures form part of the common heritage belonging to all man-
kind.?2

Article 27 of the covenant, the U.N Minority Rights Declaration, and the UNESCO
Declaration are each framed by preambular language establishing their derivation
from the human rights principles of the United Nations Charter.” A number of other
human rights instruments also have provisions upholding rights of cultural integrity.?*

While rights of cultural integrity outside the specific context of indigenous
peoples have been associated with “minority rights,”” indigenous rights advocates
have frequently rejected calling indigenous groups minorities in their attempts to
establish indigenous peoples within a separate regime with greater legal entitlements.
For example, in a communication to the U.N. Human Rights Committee concerning
the Mikmagq of Canada,? the author of the communication asserted that the “Mikmagq
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tribal society” was not a “minority” but rather a “people” within the meaning of
article 1 of the Covenant of Civil and Political Rights, which holds that “[a]il peoples
have the right to self-determination.” International practice has not endorsed such a
formalistic dichotomy but rather has tended to treat indigenous peoples and minori-
ties as comprising distinct but overlapping categories subject to common normative
considerations. The specific focus on indigenous peoples through international
organizations indicates that groups within this rubric are acknowledged to have dis-
tinguishing concerns and characteristics that warrant treating them apart from, say,
minority populations of Western Europe. At the same time, indigenous and minority
rights issues intersect substantially in related concerns of nondiscrimination and
cultural integrity.?”

The cultural integrity norm, particularly as embodied in article 27 of the cove-
nant, has been the basis of decisions favorable to indigenous peoples by the U.N.
Human Rights Committec and the Inter-American Commission on Human Rights of
the Organization of American States. Both bodies have held the norm to cover all
aspects of an indigenous group’s survival as a distinet culture, understanding culture
to include economic or political institutions, land use patterns, as well as language
and religious practices. In the case concerning the Indians of Nicaragua, discussed
in chapter 3, the Inter-American Commission on Human Rights cited Nicaragua’s
obligations under article 27 and found that the “special legal protections™ accorded
the Indians for the preservation of their cuttural identity should extend to “the aspects
linked to productive organization, which includes, among other things, the issue of
ancestral and communal lands.”28

In its 1985 decision concerning the Yanomami of Brazil, the commission again
invoked article 27 and held that “international law in its present state . . . recognizes
the right of ethnic groups to special protection on their use of their own language,
for the practice of their own religion, and, in general, for all those characteristics
necessary for the preservation of their cultural identity.”?® The commission viewed
a series of incursions into Yanomami ancestral lands as a threat not only to the
Yanomami’s physical well-being but also to their culture and traditions,30 Signifi-
cantly, the commission cited article 27 to support its characterization of international
law even though Brazil was not a party to the International Covenant on Civil and
Political Rights, thus indicating the norm’s character as customary international law.

A similarly extensive view of the cultural integrity norm as applied to indigenous
peoples has been taken by the U.N. Human Rights Committee, although ciearly in
the context of applying treaty obligations assumed under the covenant. In Ominayak
v. Carada® the committee construed the cultural rights guarantees of article 27 to
extend to “economic and social activities” upon which the Lubicon Lake Band of
Cree Indians relied as a group.3? Thus the committee found that Canada, a signatory
to the covenant and its Optional Protocol, had violated its obligation under article 27
by allowing the provincial government of Alberta to grant leases for oil and gas
exploration and for timber development within the aboriginal territory of the Band.
The committee acknowledged that the Band’s survival as a distinct cultural commu-
nity was bound up with the sustenance that it derived from the land.3

Article 27 articulates “rights of persons belonging to” cultural groups,™ as
opposed to specifying rights held by the groups themselves. It is apparent, however,
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that in its practical application article 27 protects group as well as individual inter-
ests in cultural integrity. As the cases just discussed indicate, the enjoyment of rights
connected with culture are mostly meaningful in a group context. It would be
impossible or lacking in meaning, for example, for an indigenous individual to alone
partake of a traditional indigenous system of dispute resolution, or to alone speak an
indigenous language or engage in a communal religious ceremony.* This understand-
ing is implicit in article 27 itself, which upholds rights of persons to enjoy their cul-
ture “in community with other members of their group.”*¢ Culture, ordirarily, is an
outgrowth of a collectivity, and, {0 that extent, affirmation of a cultural practice is an
affirmation of the associated group.

Conversely, and as more clearly expressed by article 27, the individual human
being is in his or her awn right an important beneficiary of cultural integrity. The
relationship of the individual to the group entitlement of cultural integrity was sig-
naled by the U.N. Human Rights Committee in the case of Sandra Lovelace.3”
Lovelace, a woman who had been born into an Indian band residing on the Tobique
Reserve in Canada, challenged section 12(1)(b) of Canada’s Indian Act, which denied
Indian status and benefits to any Indian woman who married a non-Indian. The act
did not operate similarly with respect to Indian men. Because she had married a non-
Indian, section 12(1)(b) denied Lovelace residency on the Tobique Reserve. She
alleged violations of various provisions of the covenant, including articles pr(?scrib-
ing sex discrimination, but the committee considered article 27 as “most dlrthiy
applicable™ to her situation. In ruling in her favor, the committee held that “the right
of Sandra Lovelace to access to her native culture and language *in community with
the other members’ of her group, has in fact been, and continues to be interfered with,
because there is no place outside the Tobique Reserve where such a community
exists,”3#

While the Lovelace case emphasizes the rights of the individual, the Human
Rights Committee’s decision in Kitok v. Sweden® demonstrates that the group inter-
est in cultural survival may take priority. Ivan Kitok challenged the Swedish Rein-
deer Husbandry Act, which reserved reindeer herding rights exclusively for mem-
bers of Saami villages. Although ethnically 2 Saamti, he had lost his membership in
his ancestral village, and the village had denied him readmission. The Human Rights
Committee acknowledged that reindeer husbandry, although an economic activity,
is an essential element of the Saami culture. The committee found that, while the
Swedish legislation restricted Kitok’s participation in Saami cultural life, his rights
under article 27 of the covenant had not been violated. The committee concluded
that the legislation was justified as a means of ensuring the viability and welfare of
the Saami as a whole.

International practice related to articulating standards in the field of indigenous
rights is in accord with the foregoing interpretations of the norm of cultural integ-
rity, and the practice is probative of the norm’s status as customary law. Ambassa-
dor Espainia-Smith of Bolivia, chair of the International Labour Organisation Con-
ference Committee that drafted ILO Convention No. 169, summarized the consensus
of the committee, as ultimately reflected in the text:

The proposed Convention takes as its basic premise respect for the specific charac-

teristics and the differences among indigenous and tribal peoples in the cultural,
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social and economic spheres. It consecrates respect for the integrity of the values,
practices and institutions of these peoples in the general framework of guaran-
tees enabling them te maintain their own different identities and ensuring self-
identification, totally exempt from pressures which might lead to forced assimila-
tion, but without ruling out the possibility of their integration with other societies
and life-styles as long as this is freely and voluntarily chosen.*0

The same cultural integrity theme is at the core of the Draft United Nations Declara-
tion on the Rights of Indigenous Peoples and previous drafts that were produced by
the chair of the U.N. Working Group on Indigenous Populations pursuant to that
body’s standard-setting mandate. States have joined indigenous rights advocates in
expressing widespread agreement with that essential thrust even while diverging in
their views on particular aspects of the drafts.4! In 1990, the working group chair
concluded, on the basis of comments by governments and nongovernmental organi-
zations, that a consensus supported all but three of the preambular paragraphs of the
chair’s first revised draft declaration.*2 Representative of the preambular paragraphs
for which the working group chair reported widespread support is the following:
“Endorsing calls for the consolidation and strengthening of indigenous societies and
their cultures and traditions through development based on their own needs and value
systems and comprehensive participation in and consultation about all other relevant
development efforts ., >3

The working group chair also reported general agreement among governments
and NGOs with regard to the following operative provisions of the first revised draft:

3. the [collective] right to exist as distinct peoples and to be protected against
genocide. . ..

4. the [collective] right to maintain and develop their ethnic and cultural character-

istics and distinct identity, including the right of peoples and individuals to call
themselves by their proper names,*

Additionally, support for such precepts is a thread running throughout government
cominents solicited by the OAS Inter-American Commission on Human Rights as
part of its preliminary work toward developing an OAS instrument on indigenous
peoples’ rights.*s

While in principle the cultural integrity norm can be understood to apply to all
segments of humanity, the norm has developed remedial aspects particular to indig-
enous peoples in light of their historical and continuing vulnerability. Until relatively
recently in the history of societies in the Western Hemisphere, the Pacific, and else-
where that have developed from patterns of settlement and colonization, those soci-
eties did not value indigenous cultures and instead promoted their demise through
programs of assimilation.* Even as such policies have been abandoned or reversed,
indigenous cultures remain threatened as a result of the lingering effects of those
historical policies and because, typically, indigenous communities hold a nondomi-
nant position in the larger societies within which they live.*’

As the international community has come to consider indigenous cultures equal
in value to all others, the cultural integrity norm has developed to entitle indigenous
groups to affirmative measures to remedy the past undermining of their cultural sur-
vival and to guard against continuing threats in this regard. It is not sufficient, there-
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fore, that states simply refrain from coercing assimilation of indigenous peoples or
abandonment of their cultural practices. ILO Convention No. 169 provides: “Govern-
ments shall have the responsibility for developing, with the participation of the pecples
concerned, coordinated and systematic action to protect the rights of these peoples
and to guarantee respect for their integrity.”* The draft U.N. declaration echoes the
requirement of “effective measures” to secure indigenous culture in its many mani-
festations.*® Comments by governments to the working group and other international
bodies, as well as trends in government initiatives domestically, indicate broad accep-
tance of the requirement of affirmative action to secure indigenous cultural survival.

States have manifested their assent to a requirement of affirmative action with
particular regard to language, although with some divergence of views. The trend,
nonetheless, is in favor of greater efforts to promote the revitalization of indigenous
languages and accomodate their use,*® Indigenous peoples’ representatives have
advocated that their peoples be permiited to use their mother tongue in legal pro-
ceedings, and that position has found support among some states.?! Other states, while
demonstrating support for the use of indigenous languages in legal proceedings and
other official contexts, have appeared reluctant to accede to a strict requirement to
that effect.5? But normative expectations converge at least to the extent that states
feel an obligation to provide some affirmative support for the use of indigenous
languages and to ensure that indigenous people do not suffer discrimination for fail-
ure to speak the dominant language of the state in which they live.

As for religion, states have conceded that the preservation of sacred sites and
guarantees of access to them are among the affirmative measures that may be required
in particular circumstances. Thus the government of Australia reported to the U.N.
working group that it had halted the construction of a dam that would have submerged
a number of sacred sites near Alice Springs.>® The Australian government also
reported that it had stopped a mining project that would have damaged an area of
significant cultural and religious import to the aboriginal Jawoyn people.>* Similarly,
the government of New Zealand reported to the U.N. working group on newly
established protections for sites of special religious significance to the indigenous
Maori of that country.5® Rights of access to sacred sites, however, are generally not
held to be absolute. Canada, for example, has agreed with rights of access to sacred
sites and burial grounds, but while stressing the need to balance such rights with
competing claims and interests of nonindigenous groups and the state itself.% It is
clear in any case that states are held, and hold themselves, to an increasingly higher
standard of care to ensure indigenous peoples the free exercise of their religious
traditions. ¥’

‘Related issues of indigenous cultural integrity requiring special attention have
to do with indigenous peoples’ works of art, scientific knowledge (especially with
regard to the natural world), songs, stories, human remains, funerary objects, and
other such tangible and intangible aspects of indigenous cultural heritage. These
issues have been the subject of a study by the working group chair, Erica-Irene Daes,
under the sponsorship of the U.N. Subcommission on Prevention of Discrimination
and Protection of Minorities. The 1993 Study on the Protection of the Cultural and
Intellectual Property of Indigenous Peoples®® identifies widespread historical and
continuing practices that have unjustly deprived indigenous peoples of the enjoy-
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ment of the tangible and intangible objects that comprise their cultural heritage,5
The study identifies legislative and policy initiatives in a number of countries to correct
these practices and proposes additional such initiatives as well as measures for greater
international cooperation in this regard.®

At the request of the subcommission, the chair of the working group followed
her study with a draft statement of principles on indigenous cultural heritage for
consideration by the working group’s parent bodies.5! These principles build upon
the consensus reflected in international instruments already adopted by states, includ-
ing resolutions of the 1992 United Nations Conference on Environment and Devel-
opment. The Rio Declaration on Environment and Development recognizes the “vital”
role indigenous peoples may play in sustainable development “because of their knowi-
edge and traditional practices.”$? Additionally, the conference resolution adopted as
“Agenda 217 calls upon states, in “full partnership with indigenous people and their
communities,” to adopt or strengthen appropriate policies and legal mechanisms to
empower indigenous peoples in the enjoyment of and control over the knowledge,
resources and practices that comprise their cultural heritage.5

International practice thus indicates affirmative duties protective of culture to
be commensurate with the broad interpretation of the cultural integrity norm that has
been advanced by the Inter-American Commission on Human Rights and the U.N.
Human Rights Committee. In statements to international human rights bodies, gov-
ernments have reported a broad array of domestic initiatives concerning indigenous
peoples, including constitutional and legislative reforms, and have characterized those
initiatives as generally intended to safeguard the integrity and life of indigenous
cultures.®* The reported reforms, which vary in scope and content, owe that variance
at least in part to the diversity of circumstances and characteristics of the indigenous
groups concerned. The indigenous peoples of the United States, for example, who to
one degree or another have developed pervasive linkages with the global economy,
are properly regarded as having requirements different from those of the isolated
forest-dwelling tribes of Brazil. Government representatives have been quick to point
out the diversity among indigenous groups in the context of efforts to articulate pre-
scriptions protective of indigenous rights.®® That diversity, however, does not
undermine the strength of the cultural integrity norm as much as it leads to an under-
standing that the norm requires diverse applications in diverse settings. In all cases,
the operative premise is that of securing the survival and flourishing of indigenous
cultures through mechanisms devised in accordance with the preferences of the
indigenous peoples concerned.

Lands and Natural Resources

The Inter-American Commission on Human Rights and the U.N. Human Rights

Committee in the cases previously mentioned acknowledged the importance of lands -

and resources to the survival of indigenous cultures and, by implication, to indig-
enous self-determination. That understanding is a widely accepted tenet of contem-
porary international concern over indigenous peoples. It follows from indigenous

i
i
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i
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peoples’ articulated ideas of communal stewardship over land and a deeply felt spiri-
tual and emotional nexus with the earth and its fruits.5” Indigenous peoples, further-
more, typically have looked to a secure land and natural resource base to ensure the
economic viability and development of their communities.

Relevant to indigenous land claims is the self-determination provision, common
to both the international human rights covenants, which affirms: “In no case may a
people be deprived of its own means of subsistence.”® This prescription intersects
with the idea of property, a long established feature common to societies throughout
the world. The concept of property includes the notion that human beings have rights
to lands and chattels that they, by some measure of legitimacy, have reduced to their
own control.”® Legal systems have varied in prescribing the rules by which the rights
are acquired and in defining the rights. The most commonly noted dichotomy has
been between the system of private property rights in Western societies and classical
Marxist systems in which the state retains formal ownership of all real estate and
natural resources while granting rights of use.”™ The common feature, however, is
that people do acquire and retain rights of a proprietary nature in relation to other
people, and respect for those rights is valued.

Property has been affirmed as an international human right. The Universal Dec-
laration of Human Rights states that “[e]veryone has the right to own property alone
as well as in association with others,” and that “[nlo one shall be arbitrarily deprived
of his property.””! These prescriptions are repeated in the American Convention on
Human Rights.”

Early international jurisprudence invoked property precepts to affirm that
indigenous peoples in the Americas and elsewhere had original rights to the lands
they used and occupied prior to contact with the encroaching white societies.”™ That
jurisprudence made its way into the legal and political doctrine of some of the coun-
tries that were born of colonial patterns, most notably the United States.”™ That doc-
trine, however, developed without valuing indigenous cultures or recognizing the
significance of their ongoing relationship with the land. Thus the United States, while
upholding original rights to lands, has traditionally treated indigenous peopies’ lands
as fungible with cash. Within the Western liberal frame adopted into the political
and juridical culture of the United States, indigenous land claims could be satisfied
by a simple money transfer.”

In contemporary international law, by contrast, modern notions of cultural
integrity and self-determination join property precepts in the affirmation of sui generis
indigenous land and resource rights, as evident in ILO Convention No. 169. The land
rights provisions of Convention No. 169 are framed by article 13(1), which states:

In applying the provisions of this Part of the Convention gavernments shall respect
the special importance for the cultures and spiritual values of the peoples concerned
of their relationship with the lands ot territories, or both as applicable, which they
occupy or otherwise use, and in particular the collective aspects of this relationship.

The concept of indigenous territories embraced by the convention is deemed to cover
“the total environment of the areas which the peoples concerned occupy or other-
wise use.”’t
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Indigenous land and resource—or territorial—rights are of a collective charac-
ter, and they include a combination of possessory, use, and management rights. In
its article 14(1), Convention No. 169 affirms:

The rights of ownership and possession of [indigenous peoples] over the lands which
they traditionally occupy shall be recognised. In addition, measures shall be taken
in appropriate cases to safeguard the right of the peoples concerned to use lands not
exclusively occupied by them, but to which they have traditionally had access for
their subsistence and traditional activities.

Article 15, furthermore, requires states to safeguard indigenous peoples’ rights
to the natural resources throughout their territories, including their right “to partici-
pate in the use, management and conservation” of the resources. The convention falls
short of upholding rights to mineral or subsurface resources in cases in which the
state generally retains ownership of those resources.”™ Pursuant to the norm of non-
discrimination, however, indigenous peoples must not be denied subsurface and
mineral rights where such rights are otherwise accorded landowners. In any case,
the convention mandates that indigenous peoples are to have a say in any resource
exploration or extraction on their lands and to benefit from those activities.™

The convention adds that indigenous peoples “shall not be removed from the
lands which they occupy” unless under prescribed conditions and where necessary
as an “exceptional measure.””® When the grounds for relocation no longer exist, they
“shall have the right to return to their traditional lands” and when return is not pos-
sible “these peoples shall be provided in all possible cases with lands of quality and
legal status at least equal to that of the lands previously occupied by them.”® The
convention also provides for recognition of indigenous land tenure systems,®! which
typically are based on long-standing custom. These systems regulate community
members’ relative interests in collective landholdings, and they also have bearing
on the character of collective landholdings vis-a-vis the state and others.

Thus Convention No. 169 affirms the notion promoted by the Inter-American
Commission on Human Rights and the U.N. Human Rights Committee that indig-
enous peoples as groups are entitled to a continuing relationship with lands and natural
resources according to traditional patterns of use or occupancy. Use of the words
“traditionally occupy” in article 14(1), as opposed to use of the past tense of the verb,
suggests that the occupancy must be connected with the present in order for it to give
rise to possessory rights. In light of the article 13 requirement of respect for cultural
values related to land, however, a sufficient present connection with lost lands may
be established by a continuing cultural attachment to them, particulariy if disposses-
sion occurred recently.

Also relevant in this regard is article 14(3), which requires “[a]dequate proce-
dures . .. within the national legal system to resolve land claims by” indigenous
peoples. This provision is without any temporal limitation and thus empowers claims
originating well in the past. Article 14(3) is a response to the historical processes
that have afflicted indigenous peoples, processes that have trampled on their cultural
attachment to ancestral lands, disregarded or minimized their legitimate property
interests, and left them without adequate means of subsistence. In light of the ac-
knowledged centrality of lands and resources to indigenous cultures and economies,
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the requirement to provide meaningful redress for indigenous and claims implies an
obligation on the part of states to provide remedies that include for indigenous peoples
the option of regaining lands and access to natural resources.5?

The essential aspects of Convention No, 169°s land rights provisions are strongly
rooted in an expanding nexus of international opinion and practice. In responding to
a questionnaire circulated by the International Labour Office in preparation for the
drafting of the new convention, governments overwhelmingly favored strengthen-
ing the land rights provisions of ILO Convention No. 107 of 1957, including gov-
ernments not parties to that convention.®* Although Convention No. 107 is generally
regarded as flawed, it contains a recognition of indigenous land rights that has oper-
ated in favor of indigenous peopies’ demands through the 1LO’s supervisory
machinery.®* The discussion on the new convention proceeded on the premise that
indigenous peoples were to be accorded greater recognition of land rights than they
were in Convention No. 107.% Convention No. 169’s land rights provisions were
finalized by a special working party of the Labour Conference committee that
developed the text of the convention, and the committee approved the provisions by
consensus.?

Government statements to the U.N. Working Group on Indigenous Populations
and other internationai bodies confirm general acceptance of at least the core aspects
of the land rights norms expressed in Convention No. 169. The statements tell of
worldwide initiatives to secure indigenous possessory and use rights over land and
to redress historical claims.®” And discussions over language for the U.N indigenous
rights declaration have included efforts to buiid on the already recognized rights.5
The acceptance of indigenous land rights is further evident in the preparatory work
for the proposed OAS juridical instrument on indigenous peoples’ rights,®® Chapter
26 of Agenda 21 adopted by U.N. Conference on Environment and Development,*
and the World Bank’s Operational Directive 4.20 for bank-funded projects affecting
indigenous peoples.®! It is evident that certain minimum standards concerning
indigenous land rights, rooted in otherwise accepted precepts of property, cultural
integrity, and self-determination, have made their way not just into conventional law
but aiso into customary law.

Social Welfare and Development

As just indicated, indigenous peoples’ interests in a secure land base are both cul-
tural and economic. Related to these interests are entitlements of social welfare and
development, entitlements also grounded in the U.N. Charter and adjoined to the
principle of self-determination. Chapter IX of the Charter, under the heading “Inter-
national Economic and Social Co-Operation,” states in part:

Article 55

With a view to the creation of conditions of stability and well-being which are nec-
essary for peaceful and friendly relations among nations based on respect for the
principle of equal rights and self-determination of peoples, the United Nations shall
promote:
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a. higher standards of living, full employment, and conditions of economic and social
progress and development;

b. solutions of international economic, social, health, and related problems; and inter-
national cultural and educational co-operation. . . .

Article 56

All members pledge themselves to take joint and separate action in co-operation
with the Organization for the achievement of the purposes set forth in Article 55.

Building upon the Charter provisions, the International Covenant on Economic,
Social, and Cultural Rights®? affirms an array of social welfare rights and correspond-
ing state obligations that are to benefit “cveryone.” Emphasized in the covenant
are rights to health, education, and an adequate standard of living, The United Nations
Educational, Scientific and Cultural Organization, the Food and Agricultural Orga-
nization of the United Nations, the World Health Organisation, and the International
Labour Organisation have been sources of a number of additional instruments or
programs establishing generally applicable standards and policies within the realm
of social welfare concerns.

Linked with those rights of social welfare that generally are articulated as bene-
fiting the individual is the right to development, which has been deemed to extend
also to “peoples.”™ In December of 1986 the U.N. General Assembly adopted by an
overwhelming majority the Declaration on the Right to Development.® The decla-
ration defines the right to development as “an inalienable hurnan right by virtue of
which every human person and all peoples are entitled to participate in, contribute
to, and enjoy economic, social, cultural and political development, in which all human
rights and fundamental freedoms can be fully realized.”® The greater part of the dec-
laration is occupied with articulating a series of duties on the part of states to pro-
mote and ensure the realization of the right to development through international
cooperation and domestic programs.®’

Within the framework of the foregoing precepts, a special rubric of entitlements
and corresponding duties has developed with regard to indigenous peoples. These
norms are aimed at remedying two distinct but related historical phenomena that place
most indigenous communities in economically disadvantaged conditions. The first
phenomenon is the progressive plundering of indigenous peoples’” lands and resources
over time, processes that have impaired or devastated indigenous economies and
subsistence life, and left indigenous people among the poorest of the poor.” The
second is the discrimination that has tended to exclude members of indigenous com-
munities from enjoying the social welfare benefits generally available in the states
within which they live,%

In response to these historical phenomena, ILO Convention No. 169 establishes
as “a matter of priority” the “improvement of the conditions of life and work and
levels of health and education of [indigenous] peoples,” and it mandates “[s]pecial
projects . . . to promote such improvement.”'® The convention, furthermore, speci-
fies duties on the part of stales to ensure the absence of discriminatory practices and
effects in areas of employment, vocational training, social security and health, edu-
cation, and means of communication.!®! The convention emphasizes, in accordance
with core precepts of self-determination, that the special programs devised to ensure
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the social welfare and development of indigenous peoples are to be established in
cooperation with the indigenous peoples concerned'® and in accordance with their
own collectively formulated priorities.'® The draft U.N. declaration follows in the
same vein, stating that indigenous peoples are entitled “to have access to adequate
financial and technical assistance, from States and through international cooperation,
to pursue freely their potitical economic, social, cultural and spiritual development.”1™

The provisions of Convention No. 169 and the draft U.N. declaration just noted
represent a consensus that extends well beyond the members of the U.N. subcom-
mission that adopted the draft and the states that have ratified Convention No. 169.
Although there is controversy about the outer bounds of state obligation to promote
indigenous social welfare and development, a core consensus exists that states are in
some measure obligated in this regard. In reports on domestic initiatives to the U.N.
working group and other international bodies, states increasingly have indicated their
assent to duties to take steps and commit resources to advance the social welfare and
development of indigenous individuals and communities. 195

Self-Government

Self-government is the overarching political dimension of ongoing seif-determina-
tion. Along with variance in political theory, conceptions about the normative ele-
ments of self-government vary. It is possible, however, to identify a core of widely
held convictions about the self-government concept. That core consists of the idea
that government is to function according to the will of the people governed. Self-
government stands in opposition to institutions that disproportionately or unjustly
concentrate power in the reins of government, whether the concentration is centered
within the relevant community—as in cases of despotic or racially discriminatory
rule—or outside of the community—as in cases of foreign domination. The interna-
tional community recognized classical colonial institutions of government as con-
trary to self-government because they subjected people to “alien subjugation, domi-
nation and exploitation.”'% Hence, the term non-self-governing territories designated
the beneficiaries of decolonization,07 and the beneficiary territories were deemed
self-governing upon “(a) emergence as an independent state; (b) [flree association
with an independent State; or (¢) [i]ntegration with an independent state” on the basis
of equality.108

Two significant developments in dominant conceptions about the requirements
of governmental legitimacy have emerged since the height of the decolonization
movement, developments which bear upon contemporary understanding of the func-
tional elements of self-government. One is the dramatic decline of Marxist systems,
accompanied by a worldwide movement toward nonauthoritarian democratic insti-
tutions. Especially since the demise of the Soviet Union, this democratic movement
is reflected in developments worldwide!® and has been promoted through the United
Nations and other international institutions.!* Accordingly, there is a budding schol-
arly literature articulating emerging rights of “political participation” and a nascent
“democratic entitlement” under international law."? Closely linked with modern
precepts of democracy is the idea that, consistent with values promoted by patterns
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of political integration, decisions should be made at the most local level possible,112
an idea reflected not only in Western societies but also in indigenous communities
that traditionaily have maintained decentralized systems of governance.!'3

A second major development is the ever greater embrace of notions of cultural
pluralism identified earlier. Over the last several years, the international community
increasingly has come to value and promote the integrity of diverse cultures within
existing state units, including non-European indigenous cultures.!! In the particular
context of indigenous peoples, notions of democracy (including decentralized govern-
ment) and of cultural integrity join to create a sui generis self-government norm. The
norm upholds spheres of governmental or administrative autonomy for indigenous
communities, while seeking to ensure the effective participation of those communi-
ties in all decisions affecting them that are appropriated by the larger institutions of
government.

Many indigenous communities have retained de facto their own institutions of
autonomous governance, which are at least partly rooted in histotical patterns of social
and political interaction and control. These systems often include customary or writ-
ten laws as well as dispute resolution and adjudicative mechanisms developed over
centuries.!™ For some indigenous groups, such as Indian tribes within the United
States, such autonomous institutions have also existed de jure within legal systems
of the states-within which they live.'® Pursuant to precepts of constitutive self-
determination, any diminishment in the authority or altering of de facto or de jure
indigenous institutions of autonomous governance should not occur unless pursuant
to the wishes of the affected groups. To the contrary, states are enjoined to uphold
the existence and free development of indigenous institutions. Hence, ILO Conven-
tion No. 169 upholds the right of indigenous peoples to “retain their own customs
and institutions;”""” and requires that “the methods customarily practised by the
peoples concerned for dealing with offences committed by their members shall be
respected.”!"® Similarly, the draft U.N. declaration states: “Indigencus peoples have
the right to promote, develop and maintain their institutional structures and their
distinctive juridical customs, traditions, procedures and practices, in accordance with
internationally recognized human rights standards.”!1?

Independently of the extent to which indigenous peoples have retained de facto
or de jure autonomous institutions, they generally are entitled to develop autonomous
governance appropriate to their circumstances on grounds instrumental to securing
ongoing self-determination. In general, autonomous governance for indigenous com-
munities is considered instrumental to their capacities to control the development of
their distinctive cultures, including their use of land and resources. In the context of
indigenous Hawaiians, for example, Michael Dudley and Keoni Agard echo the
demand for “nationhood” and “sovereignty”—that is, some form of autonomous
political status for Native Hawaiians—as a means of securing space for the educa-
tion of children in Hawaiian language, for reclaiming Native Hawaiian spiritual heri-
tage and connection with the natural world, and, in general, for the natural evolution
of Hawaiian culture cushioned from the onslaught of outside influences that have
thus far had devastating effects.'?

Autonomous governance, furthermore, is understood as a means of enhancing
democracy. Because of their nondominant positions within the states in which they
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live, indigenous communities and their members typically have been denied
full and equal participation in the political processes that have sought to govern
over them.'?! Even as indigenous individuals have been granted full rights of citizen-
ship and overtly racially discriminatory policies have diminished, indigenous groups
still typically constitute economically disadvantaged numerical minorities within
the states in which they live.’® This condition is one of political vulnerability. To
devolve governmental authority onto indigenous communities is to diminish their
vulnerability in the face of powerful majority or elite interests and to enhance the
responsiveness of government to the unique interests of indigenous communities and
their members.
Hence, the draft U.N. declaration states:

Indigenous peoples, as a specific form of exercising their right to self-determina-
tion, have the right to autonomy or self-government in matters relating to their
internal and local affairs, including culture, religion, education, information, media,
health, housing, employment, social welfare, economic activities, land and resources
management, environment and entry by non-members, as well as ways and means
for financing these autonomous functions.!?

Although differing in their willingness to accept such a formulation of a “right to
autonomy,” states increasingly have expressed agreement that indigenous peopies
are entitled to maintain and develop their traditional institutions and to otherwise enjoy
autonomous spheres of governmental or administrative authority appropriate to their
circumstances, 124

Following the decision of the Inter-American Commission on Human Rights in
favor of a new political order for the Indians of the Atlantic Coast region of Nicara-
gua, the Nicaraguan government entered into negotiations with Indian leaders and
eventually developed a constitutional and legislative regime of political and admin-
istrative autonomy for the Indian-populated region.'? The Nicaraguan government
held out the autonomy arrangement as advancing the self-determination of the Atlantic
Coast indigenous peoples. Manifesting the growing consensus of global opinion and
expectation in this regard, several other states in recent years have reported to inter-
national bodies the use of constitutional, legislative, and other official measures to
reorder governing institutional matrices in response to indigenous peoples’ demands
for autonomous governance and recognition of their culturally specific institutions
of social and political control.1?¢

While the norm of indigenous self-government upholds the development of
autonomous institutions for indigenous peoples, it also upholds their effective par-
ticipation in the larger political order. The draft U.N. declaration affirms the over-
whelmingly accepted view that “[ilndigenous peoples have the right to participate
fully, if they so choose, at all levels of decision-making which may affect their
rights.”'27 Similarly, ILO Convention No. 169 requires effective means by which
indigenous peoples “can freely participate . . . at all levels of decision-making” af-
fecting them.!?® It is evident that this requirement applies not only to decision making
within the framework of domestic or municipal processes but also to decision making
within the international realm. United Nations bodies and other international institu-
tions increasingly have allowed for, and even solicited, the participation of indig-
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enous peoples’” representatives in their policy-making and standard-setting work in
areas of concern to indigenous groups.'?®

The dual thrust of the normative regime concerning indigenous peoples’ self-
govemment—on the one hand autonomy and on the other participatory enga gement—
reflects the view, apparently held by indigenous peoples themselves, that they are
not to be considered a priori unconnected from larger social and political structures.
Rather, indigenous groups—whether characterized as communities, peoples, nations
or other—are appropriately viewed as simultaneously distinct from yet parts of large;
u'nits of social and political interaction, units that may include indigenous federa-
tions, the states within which they live, and the global community itself. This view
challenges traditional Western conceptions that envisage mutually exclusive states
as the primary factor for locating power and community, and the view promotes a
political order that is less state-centered and more centered on people in a world of
distinct yet increasingly integrated and overlapping spheres of community and
authority.

Self-government for indigenous peoples, therefore, typically is established in
Fhe consensual development of a nuanced political order that accommodates both
m».vard- and outward-looking associational patterns. International law does not re-
quire or allow for any one particular form of structural accommodation for all indig-
enous peoples—indeed, the very fact of the diversity of indigenous cultures and their
surrounding circumstances belies a singular formula. The underlying objective of
the self-government norm, however, is that of allowing indigenous peoples to achieve
meaningful self-government through political institutions that reflect their specific
cultural patterns and that permit them to be genuinely associated with all decisions
affecting them on a continuous basis. Constitutive self-determination, furthermore
requires that such political institutions in no case be imposed upon indigenous peoplc;

b.ut rather be the outcome of procedures that defer to their preferences among justi-
fiable options.
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(1983), 0.A.S. Doc. OEA/Ser.L/V/I1.62, doc. 26 (1984) (Case No. 7964 (Nicarag}la)), at 81
[hereinafter Miskito Report and Resolution]. The commission noted that the requircmeni of
special measures to protect indigenous culture is

based on the principle of equality: for example, if a child is educated in a language
which is not his native language, this can mean that the child is treated on an equal
basis with other children who are educated in their native language. The protection
of minorities, therefore, requires affirmative action to safeguard the rights of mi-
norities whenever the people in question . .. wish to maintain their distinction of
language and culture.

Id. at 77 (quoting U.N. Secretary-General: The Main Types and Causes of Discrimination,
U.N. Publ. 49.XIV.3, paras. 6-7).

29. Case No. 7615 (Brazil), Inter-Am. Commission Res. No. 12/85 (March 5, 1985),
Annual Report of the Inter-American Commission on Human Rights, 1984-1985,0.A.S. Doc.
OEA/Ser.L/V/11.66, doc. 10, tev. 1, at 24, 31 (1985).

30. fd. at 29-31.

31. Ominayak, Chief of the Lubicon Lake Band v. Canada, Communication No. 267/
1984, Report of the Human Rights Committee, UN. GOAR, 45th Sess., Supp. No. 40, Vo.l.
2. at 1, U.N. Doe. A/45/40, Annex 9 {A) (1990) (views adopted March 26, 1990). The case is
discussed and analyzed in Dominic McGoldrick, “Canadian Indians, Cultural Rights and the
Human Rights Committee,” 40 Int’l & Comp. L.Q. 658 (1991). .

32. Ominayak v. Canada, supra note 31, at 27. See also Human Rights Committee,
Genera! Comment Adopted by the Human Rights Committee under Article 40, Paragraph 4,
of the International Covenant on Civil and Political Rights: General Comment No. 23(30)
{art. 27), U.N. Doc. CCPR/C/21/Rev. 1./Add. 5 (1994) (“Culture manifests itself in many
forms, including a particular way of life associated with the use of land resources, specially
in the case of indigenous peoples.”).

33. The Lubicon Lake Band case is discussed further infra chapter 6, notes 87-99 and
accompanying text.

34. Covenant on Civil and Political Rights, supra note 19, art. 27 (emphasis added).

35. This point is made and elaborated upon in Douglas Sanders, “Collective Rights,”
13 Hum. Ris. (). 368 (1991).

36. Covenant on Civil and Political Rights, supra note 19, art. 27 (emphasis added).

37. Lovelace v. Canada, Communication No. R.6/24, Report of the Human Rights Com-
mittee, U.N. GOAR, 36th Sess., Supp. No. 40, at 166, U.N. Doc. A/36/40, Annex 18(1977)
{views adopted Dec. 29, 1977).
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38. [d. at 173 (quoting article 27).

39. Communication No. 197/1985, Report of the Human Rights Committee, U.N. GOAR,
43rd Sess., Supp. No. 40, at 207, UN. Doc. A/43/40, Annex 7(G) (1988) (views adopted
July 27, 1988).

40. International Labour Conference, Provisional Record 31, 76th Sess., at 31/4-5,
(1989) [hereinafter 1989 ILO Provisional Record 31]. See also government statements in
International Labour Conference, Provisional Record 32, 76th Sess., at 32/11-32/13 (1988)
[hercinafter 1988 ILO Provisional Record 32].

41. This is evident, inter alia, in the documents produced by the working group chair
synthesizing or summarizing government and other statements commenting on the drafts:
Analytical Commentary on the Draft Principles Contained in the First Revised Text of the
Draft Declaration on the Rights of Indigenous Peoples, U.N. Doc E/CN.4/Sub.2/AC.4/1990/
39 (1990} [hereinafter 1990 Analytical Commentary); Analytical Compilation of Observa-
tions and Comments Received Pursuant to Sub-Commission Resolution 1 988/18, U.N. Doc.
E/CN.4/Sub.2/1989/33/Adds.1-3 (1989) [hereinafter 7989 Compilation of Observations];
Draft Declaration on the Rights of Indigenous Peoples: Revised Working Paper submitted
by the ChairpersonfRapporteur, Ms. Erica-frene Daes, Pursuant to Sub-Commission on Pre-
vention of Discrimination and Protection of Minorities Resolution 1990/26, U.N. Doc. E/
CN.4/5ub.2/1991/36 (1991) [hereinafter 1997 Revised Working Paper].

42. See 1990 Analvtical Commentary, supra note 41, at 3,

43. First Revised Text of the Draft Universal Declaration on Rights of Indigenous
Peoples, preambular para. 7, U.N. Doc. E/CN.4/Sub.2/1989/33 (1989).

44. Id. operative paras. 3, 4.

45. This thread of support for indigenous culrural integrity is especially evident in the
comments summarized under the headings “Right to have differences accepted,” “Right to
preserve and develop their traditional economic structures, institutions and lifestyles,” and
“Rights relative to their own cultural development.” Report on First Round of Consultations
on Inter-American Instrument, supra note 13, at 293, 205-98.

46. See supra chapter 1 (discussing such patterns of colonization and the underlying
premise of indigenous inferiority).

47. Rodolfo Stavenhagen observes that many elites in the Americas still regard “Indian
cultures |as] backward, traditional, and not conducive to progress and modernity.” Rodolfo

Stavenhagen, The Ethnic Question: C. onflicts, Development, and Human Rights 49, U.N. Sales
No. E.90.1L.A9 (1990).

48. ILO Convention No. 169, supra note 11, art. 2(1).

49. See Draft United Nations Declaration, supra note 11, art. 13 {with particular regard
to religion), art. 14 (historiography, language, philosophy, and literature}, art. 15 (education),
art. 12 (restitution of culteral and intellectual property).

50. See, e.g., 1989 Statement by the Government of Brazil to the U.N. Working Group
under tem 5, at 2 (reporting on the new provisions of the Brazilian Constitution affirming
indigenous language rights); 1991 Statement of the Government of Colombia to the U.N,
Working Group (reporting on the provisions of the new Colombian Constitution giving
the languages of indigenous groups official character and establishing bilingual education);
Information Submitred to the Working Group by the Government of Finland, U.N. Doc.
E/CN.4/Sub.2/AC.4/1991/1, at 3 {1991) (reporting on recent legislation that will allow the
use of the Saami language in courts of law and that will require official documents relevant
to Saami interests be published it the Saami language); 1989 Statement of the Government
of New Zealand to the U.N. Working Group Under Item 5, at 5 {reporting on the Maori Lan-

Buage Act of 1987, which “declares Maori to be an official language and establishes z com-
mission to promote the Maori language as an ordinary means of communication™), See also
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statements of Colombia, Egypt, Finland, Mexico, New Zealand, Noway, Swedc‘n, the United
States, and Awustralia in Partial Revision of the Indigenous and Tribal Populations Conven:
tion, 1957 (No. 107}, Report 4{2A), International Labour Conference, 76th. Sess., at 29 (1989);
and in Partial Revision of the Indigenous and Tribal Populations Convention, 1957 (No. 107),
Report 6(2), International Labour Conference, 75th Sess. at 8688 (1988). |
51. During the drafting of Convention No. 169, for example, the gf)vernment dfa egan*i
from Ecuador posed an amendment to allow indigenous peoples to use their languages in legg
proceedings. The delegate from Argentina responded that, although the amendm?nt was lCau -
able, it was impractical. The amendment was withdrawn. {ie_port of the Committee on Con-
vention No. 107, International Labour Conference, Provisional Record 25, 76th Sess. at
25/16 (1989} [hereinafter 1989 ILO Provisional Record 25]. . L
52. Canada, for example, has reported to the U.N. workm'g group that lt. encourages
and financially supports its aboriginal citizens in maintaining,. using ?md Promotlflg}thm; own
languages and cuitures in their own communities, in eclucatm_g the1‘r Chl]dll'ef‘l, in -efga tp.ro-
ceedings, etc. However, . . . it would be administratively and financiaily ehi_"ftcul-t, if no Tl-n-
possible, to provide for the use of over 50 aboriginal langnages for administrative gr g;{ :
official purposes.” Information Submitted by the Government of Canada, U.N. Doc. E/ .k
Sub.2/AC.4/1990, at 3 (1990). Similarly, the government o.f New Z'ea!and stated to 1lhe work-
ing group that it can “fully support” the concept of-the right of indigenous peop es'to .usle
their language in judicial administrative proceedings but suggesle:‘d. that the Pr]r:lp g
be couched in terms of being an objective for states to work toward “in a de-termme an
thorough-going manner.” Text of New Zealand State.ment tq t.h(.s U.N. Wo.rl(mgf gtrm;p ?jn
Indigenous Populations, Agenda Item 4: Standard Setting Activities: Evolution of Standards
Concerning the Rights of Indigenous Populations, at 3—4 (July 22, 1991). .
ILO Convention 169 provides that “[m]easures shall be taken to ensure that members o
[indigenous peoples] can understand and be understood in legfal prcceed;:lgs, wgere ncf%s!;
sary through the provision of interpretation or by c'>thcr effective means. ¥LOf o_nv:,n !on
No. 169, supra note 11, art. 12. In this vein, Argentina s_ugges‘t‘ed the. following lor mc;sa
in the proposed Universal Declaration on Indigenous Rights: “The right to develop an, pr(;-
mote their own languages, including an own [sic] literary language, and to use tpem for cul-
tural and other purposes. In legal and administrative proceedlflgs, \\fhen the.mdlgenous pe;:-
son does not know the national language, the State shail obligatorily provide and/or make
available the services of interpreters” U.N. Doc. E/CN.4/Sub.2/1 991./3_6, at 57 (19?1). Sm:-:-
lar suggestions have been made by Mexico, Guatemala, and Colombia in c?mmentlzg 02 the
proposed inter-American instrument on indigenous riglhgs. ?czes gegg;t on First Round of Con-
] -American Instrument, supra note 13, a , B
Su”ag;}f‘sl;’;{";;t:ment of the Government of Australia to the U.N. Working Group on
Indigenous Populations at 8.
54. Id. ) .
55. 1989 New Zealand Statement to the U.N. Working Group at 5 (“All Crown agencies
responsible for the management and disposal of Crown lfmd rust follow a”procedure [prior
to disposal of any land} in order that wahi tapu [sacred sites] be protected.”).
56. 1989 Compilation of Observations, supra note 41, at 20. o o
57. See comments by Chile, Canada, Peru, Guatemala, and Colombia summarized in
Report on the First Round of Consultations on Inter-American Instrument, supra note 13, at
300*2; Subcommission on Prevention of Discrimination and Prqtection of Minorities, Study
on the Protection of the Cultural and Intellectual Propferry of indigenous Pf:oples, U.N.S Dodc.
E/CN.4/8ub.2/1993/28 (1993) (Erica-Irene Daes, special rapporteur) [hereinafter U N, Study
on the Protection of Cultural Property].
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59. The study identifies these practices in association with historical patterns of Euro-
pean exploration and settlement, and as an element of continuing industrial and commercial
forces of both European and non-European societies:

18. As industrialization continued, European States turned to the acquisition
of tribal art and the study of exotic cultures. Indigenous peoples were, in succes-
sion, despoiled of their lands, sciences, ideas, arts and cultures.

19. This process is being repeated today, in all parts of the world. . . . Tromni-
cally, publicity about the victimization of indigenous peoples in these newly-
exploited areas has also renewed Europeans’ interest in zcquiring indigenous
peoples’ arts, cultures and sciences. Tourism in indigenous areas is growing, along
with the commercialization of indigenous arts and the spoiling of archaealogical
sites and shrines.

20. At the same time, the “Green Revolution,” biotechnology, and demand for
new medicines to combat cancer and AIDS are resulting in a renewed and intensi-
fied interest in collecting medical, botanical and ecological knowledge of indig-
enous peoples. . . . There is an urgent need, then, for measures to enable indigenous
peoples to retain control over their remaining cultural and intellectual, as well as
natural, wealth, so that they have the possibility of survival and self-development.

Id. at 7. Similar observations were included in U.N. Secretary-General, Intellectual Property
of Indigenous Peoples: Concise Report of the Secretary-General, UN. Doc. E/CN.4/Sub.2/
1992/30 (1992). See also Information Concerning the Report of the Special Rapporteur on
the Study of the Cultural and Intellectual Property of Indigenous Peoples: Information Sub-
mitted by the Movement “Tupay Katari,” U.N. Doc. E/CN.4/Sub.2/AC.4/1993 (1993).

60. As examples of initiatives already taken, the study cites, inter glia, the Native Ameri-
can Graves Protection and Repatriation Act of 1990 (United States), and the Aboriginal
Affairs and Torres Strait Islander Heritage Act of 1984 (Australia). U.N. Study on the Pro-
tection of Cultural Property, supra note 58, at 10. The study also surveys existing interna-
tional legal instruments and mechanisms regulating the transfer and control over intellec-
tual and cultural property (e.g. the UNESCO Convention on the Means of Prohibiting
and Preventing the Illicit Import, Export and Transfer of Ownership of Cultural Property
(1970}) and points out the inadequacies of these existing mechanisms for the purposes
of securing indigenous peoples’ enjoyment and contrel over their cultural heritage.
Id. at 30-35.

61. See Principles and Guidelines for the Protection of the Heritage of Indigenous
Peoples, Preliminary Report of the Special Rapporteur, Mrs. Erica-Irene Daes, Submitted in
Conformity with Sub-Commission Resolution 1993/44 and Decision 1994/105 of the Com-
mission on Human Rights, UN. Doc, E/CN.4/8ub.2/1994/31, Annex (1994). After consider-
ing comments by governments, international institutions, indigenous peoples, and NGOs, the
working group chair revised the set of principles and guidelines. See Protection of the Heri-
tage of Indigenous People: Final Report of the Special Rapporteur, Mrs. Erica-Irene Daes,
in Conformity with Subcommission Resolution 1993/94 and Decision 1994/105 of the Com-
mission on Human Rights, U.N. Doc. E/CN.4/8ub.2/1995/26 (1995). The revised “Principles
and Guidelines for the Protection of the Heritage of Indigenous People” appears in id., at 9.
Ms. Daes recommended that her text be the basis for a declaration by the U.N. General
Assembly in 1996. /d. at 8.

62. Rio Declaration on Environment and Development, U.N. Conference on Environ-
ment and Development, Rio de Janeiro, June 13, 1992, principle 22, U.N. Doc. A/CONF.151/
26 (vol. 1), Annex 1 (1992).
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63. Agenda 21, U.N. Conference on Environment and Development, Rio de Janeiro,
June 13, 1992, paras. 26.3, 26.4(b), U.N. Doc. A/CONF.151/26 (vol. 3), Annex 2 (1992),
reprinted in the appendix, infra.

64. Representatives of the following governments reported on such domestic initiatives
to the commitiee of the International Labour Conference that drafted Convention No. 169:
New Zealand, Brazil, Soviet Union, United States, Mexico, and Honduras. These reports are
summarized in 1989 ILO Provisional Record 25, supra note 51, at 25/2-25/4 (paras. 9-14).
The following additional governmeats reported on similar initiatives to the plenary of the
1989 Internaticnal Labour Conference upon submission of the revised convention for a record
vote: Bangladesh, India, Argentina, and Peru. International Labour Conference, Provisional
Record 32, 76th Sess. at 32/11-32/12 (1989).

Additional domestic initiatives reflective of the norm of cultural survival and flourishment
have been reported to the U.N. working group and other U.N. bodies. E.g., Pekka Aikio,
president of the Finnish Saami Parliament, Statement by the Observer Delegation of the
Government of Finland to the U.N. Working Group on Indigenous Populations: Review of
Developments (July 1993) (describing initiatives to amend the Finnish Constitution to
enhance guarantees for maintenance and development of Saami culture); Intervention of the
Mexican Delegation to the 50th Session of the U.N. Commission on Human Rights (Feb.
1994) at 3 (describing provisions of the Mexican Constitution to provide recogaition of and
protection for indigenous peoples and their cultures); Declaracién de Colombia en Nombre
del Grupo Latinoamericano y del Caribe en la Conmemoracién del Afio International de
Poblaciones Indigenas, Conferencia Mundial de Derechos Hemanos, Vienna (June 18, 1993)
(statement of Colombia on behalf of Latin American and Caribbean Group reporting devel-
opments in Latin America). '

65. See, e.g., Information Submitted by the Government of Canada in Regard to the
Revised Draft Declaration on Indigenous Rights, UN. Doc. E/CN.4/Sub.2/AC.4/1990/1/
Add.3, at 1-2 (1990); 1991 Statement of the Government of New Zealand to the U.N. Work-
ing Group under Agenda [tem 4, at 2.

66. See U.N. Subcommission on Prevention of Discrimination and Protection of
Minorities, Study of the Problem of Discrimination against Indigenous Populations, U.N.
Doc. E/CN.4/Sub.2/1986/7, Add.4, at 39 (1986) (Jose R. Martinez Cobo, special rapporteur)
[hereinafter U.N. Indigenous Study] (“It must be understood that, for indigenous populations,
land does not represent simply a possession or means of production. . . . It is also essential to
understand the special and profoundly spiritual relationship of indigenous pecples with Mother
Earth as basic to their existence and to all their beliefs, customs, traditions and culture.”).

67. For a compilation of indigenous pecple’s statements about the land and its mean-
ing, see Touch the Earth: A Self Portrait of Indian Existence (T. C. McLuhan ed., 1971};
Thomas R. Berger, Village Journey: The Report of the Alaska Native Review Commission
(1985) (documenting the testimony of Alaska Natives concerning their feelings about the lands
and resources that traditionally have sustained them); Julian Burger, Report from the Fron-
tier: The State of the World’s Indigenous Peoples 13-16 {1987) (on indigencus “land and
philosophy™).

68. Covenant on Civil and Political Rights, supra note 19, art. 1(2); International Cove-
nant on Economic, Social, and Cultural Rights, Dec. 16, 1966, G.A. Res. 2200(XXI), art.
1(2), 993 UU.N.T.S. 3 (entered into force Jan. 3, 1976).

69. See generally Rene David & John E. C. Brierly, Major Legal Systems in the World
Today 290-95 (3d ed. 1985) (comparative discussion of “ownership™).

70. The following literature reflects many of the dimensions of this dichotomy: Edward
1. Epstein, “The Theoretical System of Property Rights in China’s General Principles of Civil



120 Contemnporary International Norms

Law: Theoretical Controversy in the Drafting Process and Beyond,” 52 L. & Contemp. Probs.
177 (1989); Randy Bergman & Dorothy C. Lawrence, “New Developments in Soviet Prop-
erty Law,” 28 Colum. J. Transnar’l L. 189 (1990); Symposium, “Property: The Founding,
the Welfare State, and Beyond,” the Eighth Annual National Federalist Society Symposium
on Law and Public Policy-1989, 13 Harv. J.1. & Pub. Policy 1-165 (1990).

71. Universal Declaration of Human Rights, supra note 6, art. 17.

72. American Convention on Human Rights, supra note 3, art. 21.

73. A common theme of the classical theorists of international law (1500s through early
1700s) was that non-European aboriginal peoples had territorial and autonomy rights which
the Europeans were bound to respect. See supra chapter 1, notes 17-71 and accompanying
text.

74. See Worcester v. Georgia, 31 U S, (6 Pet.) 515, 554, 559 (1832) (drawing upon the
“law of nations™ to affirm the “original natura rights” of Indians to their lands); United States
ex. rel Hualpai Indians v. Santa Fe Pacific Railroad, 314 U.S. 339 (1942) (affirming
that “aboriginal title” exists untii Congress by clear and unambiguous action authorizes its
extinguishment); see generally Felix S. Cohen, “Original Indian Title,” 32 Minn. L. Rev. 28
(1947).

75. See 8. James Anaya, “Native Land Claims in the United States: The Unatoned for
Spirit of Place,” in The Cambridge Lectures (Frank McArdle ed., 1993) (criticizing the scheme,
under the Indian Claims Commission Act of 1946, to settle Indian land claims by cash
payments).

76. 1LO Convention No. 169, supra note 11, art. 13(2).

77. See id. art. 15(1).

78. Id. art. 15(2).

79. Id. art. 16.

80. Id. art. 16(3).

81. Id art. 17.

82. For a concurring analysis of the land rights provisions of Convention No. 169 by
the legal officer of the International Labour Organisation primarily involved in the drafting
of the Convention, see Lee Swepston, “A New Step in the International Law on Indigenous
and Tribal Peoples,” 15 Okla. City U. L. Rev, 677, 696710 (1990),

83. Responses to the land rights part of the questionnaire are summarized and analyzed
in Partial Revision of Indigenous and Tribal Populations Convention, 1957 {No. 107), Re-
port 4(2), International Labour Conference, 75th Sess. at 4564 (1988).

84. For example, the ILO Committee of Experts on the Application of Conventions and
Recommendations and the Conference Commitiee on the Application of Standards have been
influential in resolving problems concerning the land and territorial rights of tribal peoples
in the Chittagong Hill Tracts of Bangladesh and in addressing land rights, as well as basic
human rights, concerns of the Yanomami of Brazil. See Note by the International Labour
Office, U.N. Doc E/CN.4/Sub.2/AC.4/1991/6, at 2 {1991}, Report of the Commitice of
Experts on the Application of Conventions and Recommendations, Report 3(4A), Interna-
tional Labour Conference, 78th Sess. at 349-51, 353-54 (1991). The ILO’s supervisory
machinery is discussed infra chapter 6, notes 18-24, 6275, and accompanying text.

85. Although the drafting of the land rights provisions of Convention No. 169 was con-
troversial, the controversy was a result of resistance to efforts by indigenous peoples’ repre-
sentatives, worker delegates, and some governments to attain specification of greater land
and resource rights than that ultimately included in the convention. See Swepston, supra note
82, at 696-98.

86. 1989 ILO Provisional Record 25, supra note 51, at 25/21.

87. See, e.g., Statement of the Hon. Mr, Robert Tickner, M.P. federal minister for
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Aboriginal and Torres Strait [sland affairs, speaking on behalf of the government of Australia,
U.N. Working Group on Indigenous Populations, 12th Sess. (July 27, 1994) (discussing
recently adopted Native Title Act of 1994 to confirm indigenous possessory rights and to
provide compensation for the dispossessed); Statement by the Observer Delegation of Brazil,
U.N. Working Group on Indigenous Populations, 12th Sess. {July 1994) (discussing legisla-
tive initiative to implement constitutional provisions regarding indigenous land rights and to
revise nonconforming laws); Review of Developments Pertaining to the Promotion and Pro-
tection of Human Rights and Fundamental Freedoms of Indigenous Populations, Statement
by the Observer Delegation of Canada—Delivered by Gerald E. Shanon, ambassador and
permanent representative, U N. Working Group on Indigencus Populations, 11th Sess. (July
29, 1993) (discussing land claim settlement procedures involving indigenous groups through-
out Canada); Information Received from Governments, UN. Doc. E/CN.4/Sub.2/AC.4/1991/
4 (June 5, 1991) {information from Colombia regarding government measures to secure
indigenous territorial rights); Information Received from Governments, U.N. Doc. E/CN.4/
Sub.2/AC.4/1989/2, at 7-8 (1989) (information from Brazil reporting constitutional guaran-
tees and efforts to demarcate indigenous lands).

88. See 1990 Analytical Commentary, supra note 41, at 10-15 {discussing commentary
by government and indigenous observers on the land rights provisions of the first revised
text of the U.N. draft declaration on indigenous rights).

89. See Report on First Round of Consultations on Inter-American Instrument, supra
note 13, at 30607 (sunmarizing government and indigenous organizations” comments on
“territorial rights™).

90. Chapter 26 recognizes indigenous peoples’ “historical relationship with their lands,”
Agenda 21, supra note 63, para. 26.1 {emphasis added), and prescribes a number of mea-
sures to protect and strengthen that relationship, id. paras. 26.1, 26.3, 26.4.

91. World Bank Operational Manual, Operational Directive 4.20: “Indigenous Peoples,”
para. 15(c) (1991} (establishing recognition of customary or traditional indigenous land tenure
systems as a premise of bank-assisted projects).

92. Covenant on Economic, Social, and Cultural Rights, supra note 68.

93. E.g., id. art. 6(1) (regarding the “right to work, which includes the right of everyone
to the opportunity to gain his living by work which he freely chooses or accepts™),

94. See generally Roland Rich, “The Right to Development: A Right of Peoples?” in
The Rights of Peoples 39 (James Crawford ed., 1988} (providing justification for the right to
development and defending it against skeptics).

95. Declaration on the Right to Development, G.A. Res. 41/128, Dec. 4, 1986, reprinted
in UN. Compilation of Instruments, supra note 6, vol. 1, pt. 2 at 544 (adopted by a vote of
146 in favor, 1 against, and 8 abstentions). Although the United States (alone) voted against
the declaration, its express reason was not concerned with the essential normative thrust of
the declaration; rather, it alleged “imprecise and confusing” language, the declaration’s link-
age of disarmament and development, and disagreement with a perceived emphasis on trans-
fers of resources from the developed to the developing world as the primary means of achiev-
ing development. Rich, supra note 94, at 52,

A precursor to the 1986 declaration was the Declaration on Social Progress and Devel-
opment, G.A. Res. 2542(XXIV), Dec. 11, 1969, reprinted in U.N. Compilation of fnstruments,
Supra note 6, vol. 1, pt. 1 at 497.

96. Declaration on the Right to Development, supra note 95, art. 1{1).

97. Id. arts. 2-8, 10.

98. See generally Burger, supra note 67, at 17-33 (describing “life at the bottom™ for
the world’s indigenous peoples).

99. See generally U/.N. Indigenous Study, supra note 66, Add. 4, paras. 54-119, 163-90,
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(describing discriminatory rendering of government services in areas of health, housing, edu-
cation, and employment}).

100. ILO Convention No. 169, supra note 11, art. 7(2).

101. fd. arts. 20-31.

102. E.g., id. art. 20(1) (“[S]pecial measures” regarding conditions of employment are
to be adopted “in co-operation with the peoples concerned.”),

103. See id. art. 7(1) (“The peoples concerned shall have the right to decide their own
priorities for the process of development as it affects their lives, beliefs, institutions.”).

104. Draft United Nations Declaration, supra note 11, art. 38.

105. See, e.g., Statement by Mr. Robert Tickner, minister for aboriginal and Torres Strait
Istander Affairs, on behalf of the government of Australia, U.N. Working Group on Indig-
encus Populations, 10th Sess. at 2, 10-13 (July 28, 1992) (reporting measures to implement
and “[f]oster a commitment from [Australian] governments at all levels to cooperate to address
progressively aboriginal disadvantage and aspirations in relation to land, housing, law and
Justice, cultural heritage, education, employment, health, infrastructure, economic develop-
ment and other relevant matters™); 1994 Statement of Brazil to the U.N. Working Group, supra,
note 87, at 3 {discussing recent executive decree establishing an interagency commission to
address environmental and health concerns of indigenous communities); New Zealand State-
ment on Recent Developments {delivered by Miriama Evans to the U.N. Working Group
on Indigenous Populations, 11th Sess. (July 27, 1993)) (discussing health care reforins and
initiatives to benefit the indigenous Maori; also reporting government support for Maori
educational programs).

106. Declaration on the Granting of Independence to Colonial Countries and Peoples,
G.A. Res. 1514(XV), Dec. 14, 1960, para. 1, U.N. GAOR, 15th Sess., Supp. No. 16, UN.
Doc. A/4684 (1961).

107. Chapter XII of the U.N. Chartier concerns the obligations of member states with re-
gard to “Non-Self-Governing Territories,” which were generally understood at the time of the
Charter’s adoption to include those of a classic, colonial type. See W. Ofuatey-Kodjoe, The
Frinciple of Self-Determination in International Law 104-13 (1977). The criteria for identify-
ing non-self-goveming territories subject to U.N.-promated decolonization procedures were set
forth in the General Assembly resolution, Principles Which Should Guide Members in Deter-
mining Whether or Not an Obligation Exists to Transmit the Information Called for in Article
73(¢) of the Charter of the United Nations (Declaration on Non-Self-Governing Territories),
G.A. Res, 1541(XV), Dec. 15, 1960, U.N. GAOR, 15th Sess., Supp. No. 16, at 29, U.N. Doc.
A/4684 (1961), discussed supra chapter 2, notes 27-28 and accompanying text.

108. G.A. Res. 1541, supra note 107, principle 6.

109. See Mark Falcoff, “The Democratic Prospect in Latin America,” 13 Wash. Q., Spring
1990, at 183; Elie Abel, The Shattered Bloc: Behind the Upheaval in Eastern Europe (1990);
Carol Lancaster, “Demeocracy in Africa,” Foreign Pol’y, Winter 1991-92, at 148; Samuel P.
Huntington, The Third Wave: Democratization in the Late Twentieth Century (1 991).

110. See David Stoelting, “The Challenge of UN-Monitored Elections in Independent
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