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Abstract

The Great Lakes region has over 8 million internally displaced persons, yet only halting progress has occurred in grappling with the enormous human rights, governance, security and development policy problem this situation poses. One bright spot in trans-national advocacy efforts on behalf of the displaced (IDPs) is the Protocol on the Protection of Internally Displaced Persons that emerged from the IC/GLR. The central questions of this paper are: 1) Does potential exist for this new legal instrument to help efforts to assist IDPs?  2) What are the key challenges to localizing the Protocol and implementing the related Projects, and as result, seeing real changes in IDP conditions on the ground? This paper examines the IC/GLR as a political and diplomatic process and how this impacts the potential for the Protocol’s internalization by member countries of the IC/GLR. The next section examines the Kenyan political situation, IDP advocacy efforts and the potential for using the protocol as leverage in this case. The final section draw lessons for how trans-national advocacy coalitions might better “step-down” the IC/GLR and how the process itself might be altered to better enhance the protection and assistance needs of IDPs and avoid becoming yet another exercise in regional diplomacy.

Introduction

Kenya’s recent violence left over 1,500 dead, around 600, 000 freshly displaced and sent reverberations around the Great Lakes Region. Commerce with Uganda, Rwanda, Burundi and Eastern Democratic Republic of Congo was disrupted, and Kenya sent refugees into Uganda and Tanzania.
  Further, allegations emerged that Ugandans were involved in Kenya’s political crisis,
 and some Ugandan citizens were attacked.
 Once again these events demonstrate the potential of violence in one country to spill over and cause negative impacts on others in the region. It also shows how long-standing conflicts can spread to new frontiers. This underscores the importance of regional efforts to stem such violence and address its deep causes in poor governance. 


Recognizing the regional dimensions of conflict, the African Union and United Nations sponsored the International Conference of the Great Lakes Region (IC/GLR). This culminated in the Regional Pact on Security, Stability and Development. The Pact and its accompanying Protocols and Projects, signed in Nairobi in December 2006, were created to mitigate and eventually end the mutually destructive violent dynamics we see most recently in Kenya but which characterizes the region.
 The Conference in fact has led to some tangible outcomes at the level of international law by including important Protocols dealing with protection of civilians and prevention of violence. One key success was the first legally binding Protocols in the world on The Protection and Assistance of Internally Displaced Persons and the Property Rights of Returning Persons. 
 

Given the enormity of the internal displacement problem in the region, a problem that Kenya has recently contributed to with its 600, 000 freshly created IDPs, the critical questions are: Will the Protocol on the Protection and Assistance of Internally Displaced Persons translate into national law and action? In March 2007, individual member states took over responsibility for implementing the Pact. This means that unless internal pressures exist to localize the Protocols, the diplomatic initiative may stall. More specifically we ask: What key challenges exist to localizing the IDP Protocols and implementing the Projects, and as result, seeing real changes in IDP conditions on the ground?  

To answer these questions we draw on the Kenyan case. This is an interesting case; up until January 2008, the scale of Kenya’s violence and displacement was smaller than in many member countries. Many of Kenya’s internal institutions and civil society while flawed are relatively strong, providing potential for progress on adequately protecting and assisting Kenya’s many displaced. Finally, Kenya is one of the nine countries to have ratified the Protocol and is bound by its provisions.

This paper examines the IC/GLR as a political and diplomatic process and how this impacts the potential for the internalization and implementation of the Protocols. The next section examines the Kenyan political situation, advocacy efforts on behalf of IDPs and the potential for using the Protocols as leverage. The paper discusses the barriers to localizing the two Protocols and using them effectively to impact the situation of IDPs. These barriers include lack of internal political incentives linked to impunity for violence, shifting government positions/policy on IDPs, lack of coordination among advocates within civil society, government, regional organizations and the UN, and failure of the IC/GLR and its supporters to reach out to civil society advocates and the media to generate local support for a National IDP policy and implementation of the Protocols. The final section draws lessons for how trans-national advocacy coalitions might better ‘step-down’ the IC/GLR and how the process itself might be altered to better enhance the protection and assistance needs of IDPs and avoid becoming yet another exercise in regional diplomacy.
IC/GLR as Regional Diplomacy

The International Conference on the Great Lakes region (IC/GLR) was launched in 1996, in response to international concern with the nature and consequences of protracted conflict in several of the ‘core’ countries of the Great Lakes region.
 One key realization motivating the conference was that the many crises are complex, interrelated, and require a regional response. The peoples and economies of the region are interlinked; hence instability in one country affects its neighbours. Therefore, the need exists to complement national peace-building initiatives with a regional approach to sustainable peace and development. The IC/GLR process aims to identify the root causes of instability in the conflict system, issues at stake, regional challenges and diplomatic means of getting out of the multidimensional crises. 

Against this backdrop, the United Nations Secretary General appointed a special representative, Mr. Ibrahim Fall, to the region in 1999, and in 2000 the Security Council endorsed the IC/GLR.
 To facilitate the conference process, a joint secretariat of the United Nations and the African Union was set up, with financial backing from the ‘Group of Friends’.
 Regional Economic Communities (RECs) including the East African Community (EAC) and the Common Markets for Eastern and South African States (COMESA) were also brought into the process. To further build on diplomatic partnerships, the IC/GLR also included the ‘co-opted countries’ - those bordering the ‘core’ states: Botswana, Egypt, Ethiopia, Malawi, Mozambique, Namibia and Zimbabwe.

Regional inter-ministerial committees and a team of legal and technical experts carried out the initial phase of the IC/GLR. This included the identification of thematic areas and the elaboration of four ‘clusters’, Programs of Action and Project Documents. However, to demonstrate the spirit of inclusiveness, partnership and ownership that guided the Process, representatives from parliaments, civil society organizations, the private sector as well as women and the youth were brought on board. The National inter-ministerial committees were composed largely of government officials from the Ministries of Foreign Affairs and the Office of the President, and in some countries, the relevant line ministries. 

The IC/GLR was conducted in phases agreed to by partners, donors and stakeholders:

a) From 1996- 2003: Diplomatic efforts occurred to involve the core countries, co-opted countries and ‘stakeholders’ in the Conference.

b) June 2003- Nov 2004: The foundations of cooperation were laid and an agreement on principles reached. This led to the signing of the Declaration on Peace, Security, Democracy and Development in the Great Lakes Region (Dar Es Salaam Declaration), in 2004.

c) December 2004- to December 2006: Joint regional programmes of action, protocols, projects and regional and national follow-up mechanisms were drawn up. These plus the Dar es Salaam Declaration and the Special Reconstruction and Development Fund form the Pact on Security, Stability and Development in the Great Lakes Region. It was signed in December 2006 in Nairobi.

d) From 2007:  The eleven core countries are now responsible for implementing the Regional Programmes of Action, protocols and projects.
The Pact and its 10 legally-binding Protocols enter into force once they are ratified by at least eight of the 11 signatory countries. According to information from the IC/GLR Kenya secretariat,
 nine countries have so far ratified; Burundi, Central African Republic (CAR), Democratic Republic of Congo (DRC), Republic of Congo, Kenya, Rwanda, Uganda, Tanzania and Zambia. Only Angola and Sudan have not ratified. All these countries have also submitted their ratification documents to the IC/GLR secretariat in Bujumbura. The Pact and its protocols are now legally binding!

Next steps require domestication of the Protocols through national policies or legislation, and eventual planning and preparation of projects at both the regional and national level. According to the Kenya Secretariat, all the clusters are holding meetings to explore ways to push for domestication of the Pact: the Peace and Security held a meeting in Zambia in March 2008, the Democracy and Good Governance Cluster met in Kampala in April 2008, and the Humanitarian and Social Issues cluster is meeting in Nairobi in June 2008.

Accepting or Avoiding Responsibility?

The IC/GLR is a regional mechanism that is necessarily based on diplomacy and as always limitations exist. Member states have the freedom to decide appropriate courses of action depending on their particular contextual needs. This makes sense but also creates a potential loophole for states to deny rights and obligations to citizens. For instance, Kenya insisted throughout the conference process that it had no IDPs even though OCHA estimated approximately, 400,000 IDPs existed in Kenya at the time. DRC denied a problem of stateless persons and declared the Banyamulenge of Eastern DRC as Rwandese who were in fact contributing to the conflict in DRC. Deflecting attention from their own political and illegal mining activities in the DRC, Uganda and Rwanda insisted states which ‘consume’ natural resources illegally prospected from another state should also be made to sign the pact! Sudan said it cannot be expected to recognize or be bound by the ‘Guiding Principles on Internal Displacement’ which were drafted by lawyers and ‘non-entities’ outside the traditional practice of international law making by states.

Stemming from such positioning, negotiation and bargaining, the wording of the Pact and the projects was diluted so that may of the contentious elements were dropped from the signed documents or hidden in obscure, imprecise wording. For example, one of the two Programs of Action for Humanitarian and Social issues is the ‘Establishment of a Regional Forum for Disaster Preparedness, Protection and Assistance to IDPs and Refugees and the Environment’.  In practice, it is impossible to establish a program dealing effectively with all these things. The issues are too diverse and even legally incompatible. Despite such confusion and lack of internal and external cohesion of the documents, the states signed and ratified to the Pact.
An important constraint, agreed at the start of the process, was that no new institutions would be set up at the national level to implement the Pact. Instead, national initiatives would be strengthened and synergies invigorated. As such, the UN, AU and the ‘Group of Friends’ would provide technical and financial resources to support existing response mechanisms and the Conference Secretariat, which is the technical body entrusted with the implementation of the pact and the supervision/ monitoring of its Protocols. Where no institutions existed, implementing institutions at the regional level would be responsible for the projects under the direct supervision of the IC/GLR secretariat. At the national level, states were to build on synergy, coordination and partnership-building in the form of the National Coordination Mechanism rather than create new, competing institutions.  

After the signing of the Pact in December 2006, several UN agencies such as UNDP, UNEP, UNICEF and OCHA that supported the IC/GLR as a ‘Coalition of the Willing’ and the ‘Group of Friends’ decided to individually prioritize the Programs of Action and Projects that they would support. For instance, UNDP, which was managing the funds from the UN and the Group of Friends, decided to support projects that have a potential for leverage and trickle effect on other projects, and which have a direct impact on the four dimensions of the IC/GLR process (peace and security, democracy and governance, economic cooperation, and humanitarian and social issues).
 Other donors are willing to support the National Coordination Mechanism while others prefer to support program delivery through direct funding to implementing organisations.
 Current dependence on donor funding has meant that support is often fragmented and also subject to donor fatigue. 

To date, most support has been channeled to the establishment of the Regional Centre on Democracy, Good Governance, Human Rights and Civic Education, which is a central and strategic project within the Democracy and Good Governance cluster. This Centre is expected to start operating in Zambia soon.
 The Peace and Security Cluster merged with the Economic Integration Cluster for the establishment of the Trans-Border Commission. Donors such as Belgium, Canada, European Commission, GTZ and others support the Commission to oversee the activities of several Security/Peace and Development Basins, each Basin constituting three or four countries. 

Most significantly for the purposes of this paper, in the Humanitarian and Social Issues Cluster, the proposed ‘Regional Forum on Protection, Assistance and Search for Durable Solutions to the Problems of IDPs, Host Communities and Groups Affected by Conflicts’ was not approved by the IC/GLR. Regional states either denied the existence of IDPs or perceived displacement as a temporary problem that does not warrant special forums or permanent institutions. Besides, it was argued that humanitarian issues could be subsumed under the ‘Observatories’ established within the Regional Centre on Democracy within the Democracy and Good Governance Cluster, as conflict and displacement were seen to result from non-observance of good governance and democratic principles. The Regional Centre on Democracy’s mandate on promoting common policies and strategies to rehabilitate public trust, entrench good governance, and build facilitation frameworks for dialogue between social and political actors is believed to address the root causes of displacement. According to this view, the Regional Centre on Democracy obviates the need for a specific institutional arrangement that deals with internal displacement even though the issue spans not only governance and human rights but also humanitarian concerns as well. 
Addressing Internal Displacement? 

The IC/GLR observed that protracted displacement is a major destabilizing element in the region. The eleven member states host large numbers of displaced people: 2 million refugees and 10 million IDPs.
 Yet durable solutions are elusive due to intractable conflicts, the causes of which relate to the failure of democracy and/or inclusive democratic governance, the failure of sustainable human development process, the failure of cohesiveness of the social fabric, and the failure to address social and humanitarian consequences of conflict.
 

As we have mentioned internal displacement and refugees were placed within the Humanitarian and Social Issues cluster and its three programs of action: 
a) Protection, Assistance and Durable Solutions Framework
b) Assistance to Host Communities, Environmental Restoration, Rehabilitation of Human Settlements, Disaster Preparedness and Response
c) Prevention and Suppression of Sexual Violence, Access to Basic Services and Protection of Vulnerable Groups (women, HIV/AIDS victims, children affected by war).
The projects for each of these were determined by specific problems. For instance, the program on protection and assistance has six projects, among them:

a) ‘Promotion of and compliance with international instruments on human rights, international humanitarian law and refugee law’ humanitarian access, safety of humanitarian workers and safeguarding the civilian character of camp settings’ 

b) ‘Establishment of a framework for the protection, assistance and durable solutions for IDPs and communities that host them’, 

c) ‘Establishment of a legal framework on the recovery of land and properties by returning refugees and IDPs’, 

d) ‘Disaster management and contingency planning’. 

In order to reach consensus and move the process forward, the IC/GLR had to address reservations and concerns raised by individual governments. As mentioned above, thorny issues were dropped from the agenda or moved to ‘national level’ where each state would decide what was good for itself. Subsequent meetings of working groups and technical experts reduced the 16 Projects of the Humanitarian and Social Issues to seven, and the programs of action to two:

a) Establishment of a framework for disaster preparedness, protection and assistance to internally displaced persons and refugees and the environment

b) Resumption of basic social services, primary health care and psychosocial care to groups with special needs

The legally binding Protocols are supposed to provide the legal muscle to help in the implementation of the Programs of Action and the Projects. The Humanitarian issues cluster has three protocols:

a) Prevention and suppression of sexual violence against women and children

b) Protection and assistance to internally displaced persons

c) Property rights of returning persons. 

The Protocol on the Protection and Assistance of Internally Displaced Persons breaks new legal ground as the first legally binding instrument dealing with IDPs anywhere in the world. It focuses on implementing the Guiding Principles on Internal Displacement in each member state.
 The Guiding Principles were voluntary until the Protocol became binding after ratification. Now they are binding and represent the most comprehensive assertion of IDP rights and their many urgent needs. 

Regardless of the Protocols, Programs of Action and Projects, it is still unclear how any of this will translate into concrete changes on the ground. Sceptics such as Zachary Lomo suggest that ‘[T]he key problem facing IDPs in the Great Lakes... is the absence of strong national systems and local and international commitment to enforcing existing international standards.’ Lomo goes so far as to argue that pushing for regional mechanisms such as the IDP Protocol can be ‘counter-productive and diversionary and risks allowing external interests to override the real issues’ which include poor governance and leadership.
 Others recognise that much work needs to be done at the national level, but argue that the “IDP Protocol and the model legislation which accompanies it can be used by advocates to encourage member states to acknowledge the plight of IDPs and to provide increased protection.
.

The Challenges in the Kenyan Case: Politics of Impunity and Weak Civil Society

Until the recent violence triggered by the disputed December 27, 2007 Presidential election results, Kenya was making slow and difficult progress on its IDP issues. While the country did not go through civil war as in other member countries, it had experienced large-scale violence endemic in the Northern part of the country but recurrent in other regions around multi-party elections starting in 1991.
 Within this context, internal displacement became enmeshed in electoral strategy and became a means for politicians playing strongman politics to disenfranchise voters and predetermine election results. It also became a way to divert the threat of democratic politics by dividing communities and instilling fear and mistrust, which precludes multi-ethnic coalitions threatening the status quo.

After many years of such violence Kenya had around 400, 000 displaced people by 2002 when a new National Rainbow Coalition (NaRC) government came to power.  The hope of many displaced was that the new more democratic government that swept aside the old dominant and dictatorial Kenya African National Union (KANU) party would start to address this humanitarian catastrophe and actively create solutions to the long term problems of poverty, insecurity, land disputes, environmental destruction and impunity linked to the internal displacement in the county. Sadly, out of political expediency, NaRC folded into its coalition key perpetrators of the violence and thus effectively shelved among other measures the plans for a Truth, Justice and Reconciliation Commission its own task force recommended. 

This became a serious obstacle in terms of getting government support for an IDP policy that recognised and addressed their plight. This political configuration also translated into lack of action to assist and empower the internally displaced, many of who remain camping in urban centres and slums or in forests.
  Indeed, the Kenyan government for a long time denied a problem or insisted only 10,000 IDPs existed. Thus, even with democratic space, political configurations that encourage impunity can lead to neglect of the displaced because they represent the victims and consequences of violence that those in authority often prefer to forget.  Sadly, while absorbing many key civil society activists, some who were victims of the violence themselves, the newly created human rights arm of the government the Kenyan National Commission on Human Rights (KNCHR) largely failed to address these issues in their focus and programming as well.  

Civil society organisations did put in some initial effort. Notably the Kenya Human Rights Commission initiated a campaign against impunity and along with church organisations that had served as local relief organisations in the 1990s, encouraged a network of the Internally Displaced to form. Still, not a single organisation focussed on this complex humanitarian and peace-building and policy issue and the IDP network felt abandoned.
 

At the international level, key UN agencies, UNHCR, OCHA, UNICEF and UNDP had the all too typical coordination problems around this issue. They also seemed uncertain on how to work with the informal IDP Network that got some support from KHRC and the National Council of Churches of Kenya among a few other actors. Rather than support the existing advocacy networks, UN-OCHA chose a very Nairobi based NGO Peace-Net as a partner whereas IDPs are spread across the country. The IDP Network waited for a stakeholder meeting to devise a common strategy especially before the election of December 27, 2007 but it never happened. Also, it seemed, as a result of internal coordination problems and lack of prioritization of this issue, the UN replicated the problems identified in the “Failure to Protect” report by UN-OCHA and the Brookings Institute.
 Further, despite backing of the UN for the IC/GLR little action was taken to work with the government and civil society on promoting implementation of the IDP Protocols in the Pact Kenya signed and ratified.

For its part, the government of Kenya saw itself as a key player in regional diplomacy and thus was active in the IC/GLR.  The last two state summits of the IC/GLR took place in Nairobi and it was in Nairobi that the pact was signed on December 15, 2006. Kenya. Kenya, until recently was Chair of the IC/GLR process. Still, it is unclear whether the Ministry of Foreign Affairs in Kenya has adequately briefed other parts of the government on the ratification and its implications. As we have mentioned, the ratification of the Pact should be followed by domestication of the Protocols through national policies or legislation, and eventual planning and preparation of project implementation.  This requires parliament to be informed and to vote for this stepping down of the IC/GLR and this will only occur if the key players do extensive outreach to parliament, civil society and the media.

Another key problem is a disjunction exists between Kenya’s regional diplomatic efforts and local incentives to actually implement legal responsibilities under the Pact. Part of the problem is that the government initiatives are uncoordinated and key ministries such as Foreign Affairs appears not to have a mechanism for engaging with Justice and Lands or Home Affairs to create a focal point on IDPs as the Pact would demand. Prior to the 2007 election an ad hoc committee formed with personnel from Ministries of Health, Water, Office of the President – Special Programs, Home Affairs, Justice, Lands. This adhoc committee was not aware of the Protocols or the Guiding Principles and appeared not to be using any guidelines. 

With Kenya’s post-election power-sharing agreement, these coordination problems are magnified. Technically, the Ministry of Special Programs is tasked with implementing programs for IDPs although in practice much of the current “Operation Rudi Nyumbani” which is encouraging and, some argue, forcing IDPs back to their previous locations appears driven by the provincial administration located in the President’s Office. It also appears that this “operation” has no guidelines and certainly does not recognise the Government’s legal obligations under the Pact. In violation of the Pact’s protocols, the Government is not following the Guiding Principles and in fact, at least one official has declared that IDPs will not be compensated.
 The government is also conducting the “operation” with minimal dialogue and cooperation with all key ministries or civil society actors such as the church and IDP organisations themselves. Yet, as the Pact recognises, this is necessary to solve the complex problems associated with internal displacement. 

In sum, the evidence is clear: the existence of this international agreement failed to help create progress on alleviating the plight of Kenya’s many IDPs in the run up to the election and it clearly failed to protect many more Kenyans from further displacement in the violence before and after the disputed presidential election in December 27, 2007. The IDP network tried in vain to get the attention of the government including the KNHRC to focus on displacements that were already occurring in some key spots like Kuresoi and Mt. Elgon before the last election.
  While some action did occur at the local level, it was soon over-ridden by events after December 27, 2007, which included large-scale violence by opposition politicians and their militias as well as police brutality against opposition supporters and tacit support of rival militias by some pro-government politicians, militias which also committed atrocities. Now Kenya has an even larger internal displacement problem with possibly 600,000 displaced from this violence alone.
 

With the current power sharing agreement reached on February 28 2008 perpetrators of past and recent violence and hence generators of displacement exist on both sides of the current political gulf. IDPs are now trapped in a political struggle between those who wish to normalise the situation and simply push them back to dangerous and destroyed communities and those still threatening insecurity and violence if members of their militias, lower-level perpetrators, are not released from prison. This deeply problematic political situation presents the biggest challenge to the Pact’s realisation in Kenya. Still is there an opportunity to step down and internalize the Pact? Designed to deal with these difficult situations, can the Pact make it into national law and then can actual follow-up action occur on the ground? What lessons can be learnt and what are the prospects?

Opportunities in the Pact and Protocols 

Many of the core countries of the ICGLR have signed nearly all international Conventions, Protocols, Pacts and Declarations as part of their diplomatic obligations. However, as we have seen in the case of Kenya, formal commitment to these legally binding documents has hardly translated into real change in the people’s lives. Yet the Pact does provide some leverage, accountability mechanisms and resources that can be useful in advocacy for change. 

One opportunity to enforce accountability is found in the Regional Follow-up mechanisms provided in the Pact. The mechanism consists of the summit, the troika between summits, inter-ministerial committees, the IC/GLR secretariat and National Coordination Mechanisms. Their mutual task is to monitor and provide oversight in the implementation of the Pact, and ensure participation of non-state partners in the implementation of the Pact. This design creates an opportunity for civil society groups to not only take action to remedy situations the government is unable or unwilling to respond to, but also to check diplomatic hypocrisy that characterises most regional initiatives.

Through these mechanisms but also through internal pressure, civil society actors can use the Pact as an advocacy tool. To encourage this role of civil society, the Special Reconstruction and Development Fund (the main financing instrument for the implementation of the Projects and Protocols) – allows non-state actors to apply for direct allocation of funds. With support and such resources, civil society can scrutinise the government’s actions, including the current “Operation Rudi Nyumbani” from the lens of the guiding principles and the protocols and use these to lobby the government to respect its internal and regional commitments and to remind officials that this is the route to lasting stability, security and peace. 

As we have seen this will require much more concerted effort by the UN, the IC/GLR, the Ministry of Foreign Affairs and civil society to spread awareness of the Pact and its protocols. A particularly important opportunity exists to hold workshops and discuss these issues with parliamentarians who are necessary in localising the pact and searching for durable solutions to Kenya’s now even larger humanitarian crisis. While a number of parliamentarians are involved in the violence, the majority are not and many are left with large numbers of displaced in their constituencies creating deeper problems. Finally, within this process it is critical to support and empower IDP networks so they can add their voices to any policy and process. The existence of the National IDP Network in Kenya is thus an opportunity to move Kenya towards a more humane IDP framework and policy that respects the rights of the displaced as Kenyan citizens and members of the Great Lakes community.

Conclusions

The countries of the Great Lakes region have signed numerous pacts, protocols, and conventions in the past. Few of these have made any real difference in people’s lives. The difference this time may be that the IC/GLR has been a more inclusive and participatory process, which represents the views of not only the signatory governments and their respective parliaments, but also of civil society groups such as women’s groups, youth, and the private sector. The key will be to keep these actors informed, engaged and empowered. Overall, much more must be done to raise the profile of the pressing need to prevent further violent displacement and assist and protect the 10 million people (approximately the size of Rwanda!) in the region that are already suffering tragically from displacement. The Pact with its Protocols can be a valuable tool to affect change and prevent further violence, but to make it work will take tenacious effort both regionally and nationally by a wide number of players including governments. 
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