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Memorandum on academic freedom in South Africa

The Constitution of the Republic of South Africa lists “academic freedom and freedom of scientific research” among several other features of “freedom of expression” in the section on the Bill of Rights. Under the heading “Freedom of expression” it states that 
“Everyone has the right to freedom of expression which includes-

a) freedom of the press and other media;

b) freedom to receive or impart information or ideas;

c) freedom of artistic creativity; and 

d) academic freedom and freedom of scientific research” [Constitution of the Republic of South Africa, 1996, section 16 (1)]
While the constitution recognises “academic freedom” as a right, it makes no mention of “autonomy” in this same regard. I recall the heated debates around this issue when the constitution was being put together in a public process. The liberation movement, about to take over the reigns of power as a government, feared that entrenching institutional autonomy in the constitution may put many institutions beyond the reach of the new government in its quest to transform higher education in the interests of the majority of South African citizens. These fears were understandable.
What the new democratic order sought to achieve through higher education was an extensive set of visionary objectives later to be spelled out in the preamble to the Higher Education Act of 1997 which sought to 

· “ESTABLISH a single co-ordinated higher education system which promotes co-operative governance and provides for programme-based higher education;
· RESTRUCTURE AND TRANSFORM programmes and institutions to respond better to the human resource, economic and development needs of the Republic;
· REDRESS past discrimination and ensure representivity and equal access;
· PROVIDE optimal opportunities for learning and the creation of knowledge;
· PROMOTE the values which underlie an open and democratic society based on human dignity, equality and freedom;
· RESPECT freedom of religion, belief and opinion; 
· RESPECT and encourage democracy, academic freedom, freedom of speech and expression, creativity, scholarship and research;
· PURSUE excellence, promote the full realisation of the potential of every student and employee, tolerance of ideas and appreciation of diversity;
· RESPOND to the needs of the Republic and of the communities served by the institutions; 
· CONTRIBUTE to the advancement of all forms of knowledge and scholarship, in keeping with international standards of academic quality; 
· AND WHEREAS IT IS DESIRABLE for higher education institutions to enjoy freedom and autonomy in their relationship with the State within the context of public accountability and the national need for advanced skills and scientific knowledge;” [Higher Education Act 101 of 1997]
Paradoxically, it was in the attempt, particularly in the last five years, to realise some of these objectives that real concerns began to emerge regarding the potential for unintended consequences in the implementation of progressive policies, to impact negatively on academic freedom. Nevertheless, the recognition of “academic freedom and freedom of scientific research” as rights, was a useful constitutional compromise. This had the effect of making “institutional autonomy” an administrative and regulatory matter, as it were, something to be contested through the ebbs and flows of government policy. The ability of “higher education institutions to enjoy freedom and autonomy in their relationship with the State within the context of public accountability” was to be calibrated over time. 
Critical vigilance becomes a key attribute of survival in such a situation where understandable administrative and regulatory interventions can steadily make unacceptable incursions into academic freedom and institutional autonomy.
It is reasonable to assert that attention to the ‘classical liberal’ aspects of academic freedom has tended to wane in the face of direct and indirect assaults on academic freedom in the sense of ‘institutional autonomy’ over the past twenty years or so.  These two aspects are naturally linked, but it is the steps taken by the State to interfere with admissions policies, the appointment of staff, and the determination of programmes, qualifications and even curricula which have given cause for concern.  The direction to be taken by institutions of higher learning can be laid down overtly by statute or regulation, implemented ultimately by financial measures and/or the influencing of public opinion.  
The rapid growth of corporate managerialism and mechanisms for the assurance of quality in the tertiary education sector, while having positive aspects, has come to be seen as an added source of potential danger for university autonomy and academic freedom.  The dilemma turns on the creation of a balance of interests, between the freedom to study and pursue critical thought on the one hand and, on the other, the legitimate expectation of the citizens that their taxes will be responsibly and accountably spent in the higher education field.  The demands of development in an increasingly global political economy add to the pressures on the State and higher education.

The university sector in South Africa remains relatively privileged when seen in the context of the region, despite several threats to its interests from within and without. This position reflects the complex national environment of massive transitional transformations in which received legacy and innovation are locked in creative tension. The vital principle here is that the right by governments to govern in a democracy does not equate with the right to be the sole agency for effecting legitimate transformations in higher education, even where higher education may be in a relatively weak position. This applies equally to higher education. This strategic goal for both sides is to master the elements of a complex, unavoidable relationship. 

While it is not easy to generalise about the state of academic freedom and autonomy in Southern Africa, one can say that there is some academic freedom and relatively weak autonomy. But there are strong moves toward democratic systems of governance. This presents historic opportunities for enhancing academic freedom in the region. 
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