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ABSTRACT

A debate between two groups of scholars has dominated bankruptcy scholarship
for the past decade. The first group, often referred to as the creditors’ bargain
theorists, argues that creditors’ agreements with debtors create entitlements to pay-
ment; the proper role of the bankruptcy system, therefore, should be to benefit cred-
itors by enforcing rules to which creditors would have agreed before bankruptcy.
The second group of scholars contends that the goals of the bankruptcy system
should not be limited 1o the interests of creditors. Instead, they maintain that the
bankruptcy system, as a part of our couniry’s wider system of social protection,
should further a variety of social interests. Professor Mann joins the debate by
providing a theoretical justification for the position that the bankruptcy system
should pursue distributive goals beyond the enforcement of the creditors’ bargain.
Specifically, Professor Mann examines principles of distributive justice and ex-
plains that the government’s role in creating and supervising the bankruptcy system
entitles it to any value created by that system above what would have been created
by state-law remedies. Focusing on utilitarian and autonomy-based perspectives, he
suggests that creditors are entitled only to what'they could have expected to receive
in the absence of a bankruptcy system, and that the government may use any addi-
tional value to further any of its legitimate interests.

* Associate Professor, Washington University School of Law, St. Louis. B.A., 1982,
Rice University; J.D., 1985, University of Texas. I owe special thanks to Lynn LoPucki,
who not only reviewed multiple drafts, but also took the time for numerous conversations
about this project. I also am grateful for helpful comments on earlier drafts by Jack Ayer,
Doug Baird, Stuart Banner, Kathleen Clark, David Dow, Christopher Frost, Dan Keating,
Ron Levin, Stanley Paulson, Nancy Rapoport, Bob Rasmussen, Bob Thompson, Elizabeth
Warren, Jay Westbrook, and Bill Whitford. Finally, I wish to thank participants in faculty
workshops at New York University School of Law, University of California-Los Angeles
School of Law, and Boston University School of Law for particularly helpful comments-on
an earlier version of this project.

993



abber
Typewritten Text

abber
Typewritten Text
ABSTRACT

abber
Typewritten Text




