Gator.Com Corp. v. L.L. Bean, Inc.
341 F.3d 1072 (9th Cir. 2003)

Before FERGUSON, BRUNETTI, and TASHIMA, Circuit Judges.

FERGUSON, Circuit Judge.

This case presents the issue of whether the District Court has personal jurisdiction over Defendant-Appellee L.L. Bean, Inc. (“L.L. Bean”), either because L.L. Bean’s contacts with California as a result of its sales and other activities in California are “substantial” or “continuous and systematic,” or because L.L. Bean sent a cease-and-desist letter to the Plaintiff, Gator.com Corp.  (“Gator”), at its office in California.  In response to L.L. Bean’s motion for dismissal, the District Court determined that it did not have in personam jurisdiction.  Because we determine that L.L. Bean’s contacts with California, in particular its substantial mail-order and internet-based commerce in the state, are sufficient to support the assertion of general personal jurisdiction, we reverse the District Court’s decision and remand for further proceedings.

I.

A.  Factual Background
Defendant/Appellee L.L. Bean is a Maine corporation with its principal place of business in that state.  Its corporate offices, distribution facilities, and manufacturing facilities are all located in Maine.  L.L. Bean sells clothing and outdoor equipment and maintains stores in Maine, Delaware, New Hampshire, Oregon, and Virginia.  In total, L.L. Bean sells over one billion dollars worth of merchandise annually to consumers in 150 different countries.

A very large percentage of L.L. Bean’s sales come from mail-order and internet business.  The company ships approximately 200 million catalogs each year.  In 2000, its website sales accounted for over two hundred million, or about 16 percent, of its total sales.  A September 2000 New York Times article described L.L. Bean as “an e-commerce star that is out-performing all but a few companies in its categories on the Web.”  Bob Tedeschi, L.L. Bean Beats the Current by Staying in Midstream, N.Y. Times, Sept. 20, 2000, at H7.  The same article quoted an L.L. Bean senior executive as stating that “[t]he Web is the fastest- growing, most profitable source of revenue for [L.L. Bean], ...  [a]nd it’s been the primary area for generating new customers.”  Id.
L.L. Bean is not authorized to do business in California, has no agent for service of process in California, and is not required to pay taxes in California.  However, in the year 2000 alone, L.L. Bean sold millions of dollars worth of products in California (about six percent of its total sales) through its catalog, its toll-free telephone number, and its Internet website.  In the same year, L.L. Bean also mailed a substantial number of catalogs and packages to California residents, targeted substantial numbers of California residents for direct email solicitation, and maintained substantial numbers of “on-line” accounts for California consumers.  Like other internet customers, California residents may view and purchase products on-line as well as interact with L.L. Bean customer service representatives “live” over the internet if they have questions or concerns with an L.L. Bean product. 
In addition, L.L. Bean conducts national print and broadcast marketing efforts that include, but according to L.L. Bean do not target, California.  L.L. Bean also maintains relationships with numerous California vendors from whom they purchase products.  Other than for the year 2000, L.L. Bean has not provided information regarding the contacts its employees have had with California or any purchases of goods from California.

Plaintiff/Appellant Gator.com Corp. is a Delaware corporation with its principal place of business in California.  Gator develops and distributes software (“the Gator program”) to consumers who purchase goods or services over the internet.  The Gator program provides a “digital wallet” which stores computer user passwords to various websites, user personal information, and credit card information.  In addition, when a user visits a website on the internet, the Gator program analyzes the Uniform Resource Locator (“URL”) associated with that web page.  When it recognizes certain URLs that have been pre-selected by Gator, the program displays a pop-up window offering a coupon for a competitor.  Gator users who visit L.L. Bean’s website are offered coupons for one of L.L. Bean’s competitors, Eddie Bauer, via a pop-up window that at least partially obscures L.L. Bean’s website.

On March 16, 2001, L.L. Bean’s counsel mailed Gator a cease-and-desist letter requesting that Gator stop its pop-up windows from appearing when customers visited L.L. Bean’s website.  * * * * 
B.  Procedural History
On March 19, 2001, Gator filed a declaratory judgment action in the District Court for the Northern District of California, requesting a judgment that the Gator program “does not infringe, or dilute, directly or contributorily, any trademark held by [L.L. Bean] and does not constitute unfair competition, a deceptive or unfair trade or sales practice, false advertising, fraud, or any other violation of either federal or state law.”  On July 16, 2001, L.L. Bean filed a Motion to Dismiss, along with a Declaration of Support, alleging that the District Court lacked personal jurisdiction.  On November 21, 2001, after a hearing, the District Court granted L.L. Bean’s motion, finding that neither general nor specific jurisdiction existed.  On December 21, 2001, Gator filed this timely appeal.

* * * * 
III.

* * * * 
The assertion of personal jurisdiction satisfies due process so long as there are “minimum contacts” with the forum state “such that the maintenance of the suit does not offend ‘traditional notions of fair play and substantial justice.’ “ Int’l Shoe Co. v. Washington,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1945114956" 
 326 U.S. 310, 316 (1945) (quoting Milliken v. Meyer,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1941121795" 
 311 U.S. 457, 463 (1940)).  These requirements “give[ ] a degree of predictability to the legal system that allows potential defendants to structure their primary conduct with some minimum assurance as to where that conduct will and will not render them liable to suit.”  World-Wide Volkswagen Corp. v. Woodson,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1980101293" 
 444 U.S. 286, 297 (1980).

Personal jurisdiction may be either general or specific.  General jurisdiction exists when there are “substantial” or “continuous and systematic” contacts with the forum state, even if the cause of action is unrelated to those contacts.  Helicopteros Nacionales de Colombia, S.A. v. Hall,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1984119960" 
 466 U.S. 408, 415 (1984).  Specific jurisdiction may be asserted “if the case arises out of certain forum-related acts.” Id. Whether dealing with specific or general jurisdiction, the touchstone remains purposeful availment to ensure that a defendant will not be haled into a jurisdiction solely as a result of random, fortuitous, or attenuated contacts.  [Brackets, quotation marks, and citations omitted.]  The goal of the “purposeful availment” requirement is to give the corporation “clear notice that it is subject to suit [in the forum State]” so that it “can act to alleviate the risk of burdensome litigation by procuring insurance, passing the expected costs on to customers, or, if the risks are too great, severing its connection with the State.”  World-Wide Volkswagen, 444 U.S. at 297.
We begin with an analysis of whether L.L. Bean’s contacts with California were sufficient to confer general jurisdiction.2  The standard for establishing general jurisdiction is fairly high.  [Brackets, quotation marks, and citations omitted.]  Thee contacts with the forum state must be of a sort that approximate physical presence.  [Quotation marks and citations omitted]; but see Int’l Shoe,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1945114956" 
 326 U.S. at 316-17 (“[T]he terms ‘present’ or ‘presence’ are used merely to symbolize those activities of the corporation’s agent within the state which courts will deem to be sufficient to satisfy the demands of due process.”).  Factors to be taken into consideration are whether the defendant makes sales, solicits or engages in business in the state, serves the state’s markets, designates an agent for service of process, holds a license, or is incorporated there.  [Quotation marks and citations omitted.]  We focus upon the economic reality of the defendants activities rather than a mechanical checklist.  [Ellipses, quotation marks and citations omitted.]  Even if substantial, or continuous and systematic, contacts exist, the assertion of general jurisdiction must be reasonable.
A.  Substantial or Continuous and Systematic Contacts Test
In applying the “substantial” or “continuous and systematic” contacts test, courts have focused primarily on two areas.  First, they look for some kind of deliberate “presence” in the forum state, including physical facilities, bank accounts, agents, registration, or incorporation.  See Perkins v. Benguet Consol. Mining Co.,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1952118697" 
 342 U.S. 437 (1952) (finding general jurisdiction when president of Phi[l]ipines-based corporation maintained office, kept company files, held director meetings, distributed salaries, and conducted other company business in the forum state).  In addition, courts have looked at whether the company has engaged in active solicitation toward and participation in the state’s markets, i.e., the economic reality of the defendant’s activities in the state. 
In Helicopteros, the Supreme Court considered both of these factors and found no general jurisdiction in Texas.  The case involved a defendant whose contacts consisted of sending its CEO to Houston for meetings, drawing checks on a Houston bank, and purchasing large quantities of helicopters and training for the helicopters from a Texas supplier.  Helicopteros,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1984119960" 
 466 U.S. at 416.  After noting the absence of traditional presence factors -- an agent, license to do business, incorporation, or physical facilities -- the Supreme Court also noted that the defendant “never ...  performed ...  operations in Texas or sold any product that reached Texas, [and] never solicited business in Texas.”  Id.

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1984119960" 
 at 411.
No Supreme Court cases and only a handful of Ninth Circuit cases have addressed the issue of when and whether general jurisdiction may be asserted over a company that does business on the internet.  The most relevant of our cases, [Bancroft & Masters, Inc. v. Augusta Nat’l, Inc., 223 F.3d 1082 (9th Cir. 2000)], held that the defendant’s contacts were insufficient to confer general jurisdiction.  In addition to not being registered or licensed to do business in California, the defendant in Bancroft did not pay taxes or maintain a bank account in California and “target[ed] no print, television, or radio advertising toward California.”  223 F.3d at 1086.  In addition, the court found that the defendant’s website was “‘passive,’ i.e., consumers cannot use it to make purchases.”  Id.  Finally, the court found that neither the defendant’s “occasional, unsolicited sales of tournament tickets and merchandise to California residents” nor a few licensing agreements that the defendant had made with California vendors were sufficient to create general jurisdiction, as these contacts “constitute doing business with California, but do not constitute doing business in California.”  Id.
Given the high standard the Ninth Circuit has set, the presence of general jurisdiction in the instant case is a close question.  Admittedly, L.L. Bean has few of the factors traditionally associated with physical presence, such as an official agent or incorporation.  Nevertheless, we find that there is general jurisdiction in light of L.L. Bean’s extensive marketing and sales in California, its extensive contacts with California vendors, and the fact that, as alleged by Gator, its website is clearly and deliberately structured to operate as a sophisticated virtual store in California.

First, L.L. Bean’s overall commercial contacts with California meet the continuous and systematic contacts test applied in * * * Helicopteros.  The facts as alleged by Gator indicate that L.L. Bean meets the first set of factors set out in these cases: it makes sales, solicits business in the state, and serves the state’s markets.  In addition, unlike the defendant in Bancroft, Gator alleges that L.L. Bean “targets” its electronic advertising at California and maintains a highly interactive, as opposed to “passive,” website from which very large numbers of California consumers regularly make purchases and interact with L.L. Bean sales representatives.  Unlike the defendant in Helicopteros, L.L. Bean has not merely made a single “package” purchase from a forum vendor or cashed a check on a forum bank; instead, it ships very large numbers of products to California and maintains ongoing contacts with numerous California vendors.  Nor are any of L.L. Bean’s contacts occasional or infrequent.  L.L. Bean’s contacts are part of a consistent, ongoing, and sophisticated sales effort that has included California for a number of years.

In short, even under the heightened standard applied to general jurisdiction, the consistent and substantial pattern of business relations represented by these facts is sufficient to confer general jurisdiction.  [Quotation marks and citation omitted.]  There is nothing “random, fortuitous, or attenuated” about subjecting L.L. Bean to the authority of the court as L.L. Bean has deliberately and purposefully availed itself, on a very large scale, of the benefits of doing business within the state.  See [Burger King Corp. v. Rudzewicz,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1985125841" 
 471 U.S. 462, 475 (1985)]; Asahi Metal Indus. Co. v. Superior Court,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1987023339" 
 480 U.S. 102, 112 (1987).7
Second, even if the only contacts L.L. Bean had with California were through its virtual store, a finding of general jurisdiction in the instant case would be consistent with the “sliding scale” test that both our own and other circuits have applied to internet-based companies.  This test requires both that the party in question “clearly [do] business over the Internet,” Zippo Mfg.  Co. v. Zippo Dot Com, Inc.,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=345&FindType=Y&ReferencePositionType=S&SerialNum=1997044255&ReferencePosition=1124" 
 952 F. Supp. 1119, 1124 (W.D.Pa.1997),8 and that the internet business contacts with the forum state be substantial or continuous and systematic.  Recognizing that an online store can operate as the functional equivalent of a physical store, the test does not require an actual presence in the state.  Rather, the nature of the commercial activity must be of a substantial enough nature that it approximate[s] physical presence. [Quotation markets and citations omitted.] 
Applying this test, the District of Columbia Circuit recently found general jurisdiction after finding that a defendant online brokerage firm was “through its website ...  doing business in the District of Columbia” where customers could use the website to open accounts, transmit funds to those accounts electronically, use the accounts to buy and sell securities, and enter into binding contracts with the defendant.  Gorman v. Ameritrade Holding Corp.,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2002349826&ReferencePosition=512" 
 293 F.3d 506, 512-13 (D.C.Cir. 2002) (citing Zippo,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=345&FindType=Y&ReferencePositionType=S&SerialNum=1997044255&ReferencePosition=1124" 
 952 F. Supp. at 1124).  * * * * 
Under the sliding-scale analysis, L.L. Bean’s contacts with California are sufficient to confer general jurisdiction.  L.L. Bean’s website is highly interactive and very extensive: L.L. Bean “clearly does business over the Internet.”  See Zippo,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=345&FindType=Y&ReferencePositionType=S&SerialNum=1997044255&ReferencePosition=1124" 
 952 F. Supp. at 1124.  Moreover, millions of dollars in sales, driven by an extensive, ongoing, and sophisticated sales effort involving very large numbers of direct email solicitations and millions of catalog sales, qualifies as “substantial” or “continuous and systematic” commercial activity.

The District Court erred in concluding that there was no general jurisdiction in this case.  We now proceed to consider whether assertion of general jurisdiction over L.L. Bean is reasonable.

B.  Reasonableness Test
Even if there are sufficient contacts to support general jurisdiction in a particular case, it is still limited by a reasonableness analysis.  * * * * 

* * * * 
L.L. Bean asserts that three * * * factors cut in its favor: the extent of purposeful interjection, the burden on L.L. Bean of litigating in California, and the availability of an alternative forum.  * * * * 
* * * As discussed above, there is substantial evidence that L.L. Bean has purposefully interjected itself into the California market.  Even conceding that this may be a close case for general jurisdiction, this factor does not create a compelling case for unreasonableness.  [Quotation marks and citation omitted.]  To the contrary, the extensive nature of L.L. Bean’s interjection cuts in Gator’s favor.

L.L. Bean also argues that defending this litigation would impose a substantial burden on it because its principal place of business and its corporate records and personnel are all located in Maine.  This argument lends little support to L.L. Bean’s case, given that it is a multi-million dollar company that concedes that its agents regularly do business around the country, including flying to California to meet with vendors.  Nor does this case present issues whose disposition will rely on access to L.L. Bean’s facilities or records.  Moreover, the burden on Gator if it were forced to proceed in Maine would be at least equal to, if not more severe, than the burden faced by L.L. Bean.  In short, L.L. Bean presents no evidence that the ‘inconvenience is so great as to constitute a deprivation of due process.  [Brackets, quotation marks, and citation omitted.]
Finally, L.L. Bean asserts that because Gator has filed an almost identical declaratory action in the District Court of Oregon, Gator has failed to show that there is no alternative forum available.  While this factor does cut in L.L. Bean’s favor, it does not make assertion of jurisdiction unreasonable.  We therefore find that L.L. Bean has not presented a compelling case that general jurisdiction is unreasonable.

IV.

It is increasingly clear that modern businesses no longer require an actual physical presence in a state in order to engage in commercial activity there.  With the advent of “e-commerce,” businesses may set up shop, so to speak, without ever actually setting foot in the state where they intend to sell their wares.  Our conceptions of jurisdiction must be flexible enough to respond to the realities of the modern marketplace.  “As technological progress ...  increase[s] the flow of commerce between States, the need for jurisdiction over nonresidents [undergoes] a similar increase....  In response to these changes, the requirements for personal jurisdiction over nonresidents [evolve].” Hanson v. Denckla,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1958121475" 
 357 U.S. 235, 250-251 (1958).  Businesses who structure their activities to take full advantage of the opportunities that virtual commerce offers can reasonably anticipate that these same activities will potentially subject them to suit in the locales that they have targeted.

We find that the facts as alleged by Gator demonstrate that L.L. Bean has substantial or continuous and systematic contacts with California sufficient to support a finding of general jurisdiction.  The decision of the District Court is reversed and we remand for further proceedings consistent with this opinion.

2 Because we hold that there is general jurisdiction in this case, we do not address whether specific jurisdiction is present on the basis of L.L. Bean’s cease-and-desist letter.


7 Gator also points to the Supreme Court’s decision in �HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&FindType=Y&SerialNum=1992095631" ��Quill Corp. v. North Dakota� as supportive of its position.  [Ed: Quill is reprinted in Assignment 16.]  �HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&FindType=Y&SerialNum=1992095631" ��Quill� involved a state’s request for a declaratory judgment that an out-of-state mail-order company with no physical presence in the state had sufficient “minimum contacts” with the state to justify the imposition of a sales tax.  See �HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1992095631" ��Quill Corp. v. North Dakota,��HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1992095631" �� 504 U.S. 298 (1992)�.  Although the Court eventually concluded that the imposition of a tax would violate the “substantial nexus” requirement of the Commerce Clause, it also concluded, applying the reasoning of �HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&FindType=Y&SerialNum=1945114956" ��International Shoe� and �HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&FindType=Y&SerialNum=1985125841" ��Burger King,� that “the imposition of the collection duty on a mail- order house that is engaged in continuous and widespread solicitation of business within a State [would not violate Due Process].”  �HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1992095631" ��Id.��HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1992095631" �� at 308, 312.�





8 [T]he likelihood that personal jurisdiction can be constitutionally exercised is directly proportionate to the nature and quality of commercial activity that an entity conducts over the Internet....  At one end of the spectrum are situations where a defendant clearly does business over the Internet.  If the defendant enters into contracts with residents of a foreign jurisdiction that involve the knowing and repeated transmission of computer files over the Internet, personal jurisdiction is proper.  At the opposite end ...  a defendant has simply posted information on an Internet Web site which is accessible to [forum resident] users....  The middle ground is occupied by interactive Web sites where a user can exchange information with the host computer.  








