
 127 

16 CFR PART 435 (MAIL ORDER RULE) 
 

 
§  435.1 The rule. 

In connection with mail or telephone order sales in or affecting commerce, as  “commerce” is defined 
in the Federal Trade Commission Act, it constitutes an unfair method of competition, and an unfair or 
deceptive act or practice for a seller: 
  (a)(1) To solicit any order for the sale of merchandise to be ordered by the buyer through the mails or by 
telephone unless, at the time of the solicitation, the seller has a reasonable basis to expect that it will be able 
to ship any ordered merchandise to the buyer: 
 (i) Within that time clearly and conspicuously stated in any such solicitation, or 
  (ii) if no time is clearly and conspicuously stated, within thirty (30) days after receipt of a properly 
completed order from the buyer, Provided, however, where, at the time the merchandise is ordered the buyer 
applies to the seller for credit to pay for the merchandise in whole or in part, the seller shall have 50 days, 
rather than 30 days, to perform the actions required in §  435.1(a)(1)(ii) of this part. 
  (2) To provide any buyer with any revised shipping date, as provided in paragraph (b) of this section, 
unless, at the time any such revised shipping date is provided, the seller has a reasonable basis for making 
such representation regarding a definite revised shipping date. 
  (3) To inform any buyer that it is unable to make any representation regarding the length of any delay 
unless 
  (i) the seller has a reasonable basis for so informing the buyer and 
  (ii) the seller informs the buyer of the reason or reasons for the delay. 
  (4) In any action brought by the Federal Trade Commission, alleging a violation of this part, the failure of 
a respondent-seller to have records or other documentary proof establishing its use of systems and procedures 
which assure the shipment of merchandise in the ordinary course of business within any applicable time set 
forth in this part will create a rebuttable presumption that the seller lacked a reasonable basis for any 
expectation of shipment within said applicable time. 
  (b)(1) Where a seller is unable to ship merchandise within the applicable time set forth in paragraph (a)(1) 
of this section, to fail to offer to the buyer, clearly and conspicuously and without prior demand, an option 
either to consent to a delay in shipping or to cancel the buyer’s order and receive a prompt refund.  Said offer 
shall be made within a reasonable time after the seller first becomes aware of its inability to ship within the 
applicable time set forth in paragraph (a)(1) of this section, but in no event later than said applicable time. 
  (i) Any offer to the buyer of such an option shall fully inform the buyer regarding the buyer’s right to 
cancel the order and to obtain a prompt refund and shall provide a definite revised shipping date, but where 
the seller lacks a reasonable basis for providing a definite revised shipping date the notice shall inform the 
buyer that the seller is unable to make any representation regarding the length of the delay. 
  (ii) Where the seller has provided a definite revised shipping date which is thirty (30) days or less 
later than the applicable time set forth in paragraph (a)(1) of this section, the offer of said option shall 
expressly inform the buyer that, unless the seller receives, prior to shipment and prior to the expiration of the 
definite revised shipping date, a response from the buyer rejecting the delay and cancelling the order, the 
buyer will be deemed to have consented to a delayed shipment on or before the definite revised shipping date. 
  (iii) Where the seller has provided a definite revised shipping date which is more than thirty (30) days 
later than the applicable time set forth in paragraph (a)(1) of this section or where the seller is unable to 
provide a definite revised shipping date and therefore informs the buyer that it is unable to make any 
representation regarding the length of the delay, the offer of said option shall also expressly inform the buyer 
that the buyer’s order will automatically be deemed to have been cancelled unless: 
  (A) The seller has shipped the merchandise within thirty (30) days of the applicable time set forth 
in paragraph (a)(1) of this section, and has received no cancellation prior to shipment, or 
  (B) The seller has received from the buyer within thirty (30) days of said applicable time, a 
response specifically consenting to said shipping delay. Where the seller informs the buyer that it is unable to 
make any representation regarding the length of the delay, the buyer shall be expressly informed that, should 
the buyer consent to an indefinite delay, the buyer will have a continuing right to cancel the buyer’s order at 
any time after the applicable time set forth in paragraph (a)(1) of this section by so notifying the seller prior to 
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actual shipment. 
 (iv) Nothing in this paragraph shall prohibit a seller who furnishes a definite revised shipping date 
pursuant to paragraph (b)(1)(i) of this section, from requesting, simultaneously with or at any time subsequent 
to the offer of an option pursuant to paragraph (b)(1) of this section, the buyer’s express consent to a further 
unanticipated delay beyond the definite revised shipping date in the form of a response from the buyer 
specifically consenting to said further delay.  Provided, however, That where the seller solicits consent to an 
unanticipated indefinite delay the solicitation shall expressly inform the buyer that, should the buyer so 
consent to an indefinite delay, the buyer shall have a continuing right to cancel the buyer’s order at any time 
after the definite revised shipping date by so notifying the seller prior to actual shipment. 
  (2) Where a seller is unable to ship merchandise on or before the definite revised shipping date provided 
under paragraph (b)(1)(i) of this section and consented to by the buyer pursuant to paragraph (b)(1)(ii) or (iii) 
of this section, to fail to offer to the buyer, clearly and conspicuously and without prior demand, a renewed 
option either to consent to a further delay or to cancel the order and to receive a prompt refund.  Said offer 
shall be made within a reasonable time after the seller first becomes aware of its inability to ship before the 
said definite revised date, but in no event later than the expiration of the definite revised shipping date:  
Provided, however, That where the seller previously has obtained the buyer’s express consent to an 
unanticipated delay until a specific date beyond the definite revised shipping date, pursuant to paragraph 
(b)(1)(iv) of this section or to a further delay until a specific date beyond the definite revised shipping date 
pursuant to paragraph (b)(2) of this section, that date to which the buyer has expressly consented shall 
supersede the definite revised shipping date for purposes of paragraph (b)(2) of this section. 
  (i) Any offer to the buyer of said renewed option shall provide the buyer with a new definite revised 
shipping date, but where the seller lacks a reasonable basis for providing a new definite revised shipping date, 
the notice shall inform the buyer that the seller is unable to make any representation regarding the length of 
the further delay. 
  (ii) The offer of a renewed option shall expressly inform the buyer that, unless the seller receives, 
prior to the expiration of the old definite revised shipping date or any date superseding the old definite revised 
shipping date, notification from the buyer specifically consenting to the further delay, the buyer will be 
deemed to have rejected any further delay, and to have cancelled the order if the seller is in fact unable to ship 
prior to the expiration of the old definite revised shipping date or any date superseding the old definite revised 
shipping date:  Provided, however, That where the seller offers the buyer the option to consent to an indefinite 
delay the offer shall expressly inform the buyer that, should the buyer so consent to an indefinite delay, the 
buyer shall have a continuing right to cancel the buyer’s order at any time after the old definite revised 
shipping date or any date superseding the old definite revised shipping date. 
  (iii) Paragraph (b)(2) of this section shall not apply to any situation where a seller, pursuant to the 
provisions of paragraph (b)(1)(iv) of this section, has previously obtained consent from the buyer to an 
indefinite extension beyond the first revised shipping date. 
  (3) Wherever a buyer has the right to exercise any option under this part or to cancel an order by so 
notifying the seller prior to shipment, to fail to furnish the buyer with adequate means, at the seller’s expense, 
to exercise such option or to notify the seller regarding cancellation. 
  Nothing in paragraph (b) of this section shall prevent a seller, where it is unable to make shipment 
within the time set forth in paragraph (a)(1) of this section or within a delay period consented to by the buyer, 
from deciding to consider the order cancelled and providing the buyer with notice of said decision within a 
reasonable time after it becomes aware of said inability to ship, together with a prompt refund. 
  (c) To fail to deem an order cancelled and to make a prompt refund to the buyer whenever: 
  (1) The seller receives, prior to the time of shipment, notification from the buyer cancelling the order 
pursuant to any option, renewed option or continuing option under this part; 
  (2) The seller has, pursuant to paragraph (b)(1)(iii) of this section, provided the buyer with a definite 
revised shipping date which is more than thirty (30) days later than the applicable time set forth in paragraph 
(a)(1) of this section or has notified the buyer that it is unable to make any representation regarding the length 
of the delay and the seller 
  (i) Has not shipped the merchandise within thirty (30) days of the applicable time set forth in 
paragraph (a)(1) of this section, and 
  (ii) Has not received the buyer’s express consent to said shipping delay within said thirty (30) days; 
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  (3) The seller is unable to ship within the applicable time set forth in paragraph (b)(2) of this section, and 
has not received, within the said applicable time, the buyer’s consent to and further delay; 
  (4) The seller has notified the buyer of its inability to make shipment and has indicated its decision not to 
ship the merchandise; 
  (5) The seller fails to offer the option prescribed in paragraph (b)(1) of this section and has not shipped 
the merchandise within the applicable time set forth in paragraph (a)(1) of this section. 
  (d) In any action brought by the Federal Trade Commission, alleging a violation of this part, the failure of 
a respondent-seller to have records or other documentary proof establishing its use of systems and procedures 
which assure compliance, in the ordinary course of business, with any requirement of paragraphs (b) or (c) of 
this section will create a rebuttable presumption that the seller failed to comply with said requirement. 
 
§  435.2 Definitions. 
 For purposes of this part: 
  (a) “Mail or telephone order sales” shall mean sales in which the buyer has ordered merchandise from the 
seller by mail or telephone, regardless of the method of payment or the method used to solicit the order. 
  (b) “Telephone” refers to any direct or indirect use of the telephone to order merchandise, regardless of 
whether the telephone is activated by, or the language used is that of human beings, machines, or both. 
  (c) “Shipment” shall mean the act by which the merchandise is physically placed in the possession of the 
carrier. 
 (d) “Receipt of a properly completed order” shall mean, where the buyer tenders full or partial payment in 
the proper amount in the form of cash, check, money order, or authorization from the buyer to charge an 
existing charge account, the time at which the seller receives both said payment and an order from the buyer 
containing all of the information needed by the seller to process and ship the order.  Provided, however, That 
where the seller receives notice that the check or money order tendered by the buyer has been dishonored or 
that the buyer does not qualify for a credit sale, “receipt of a properly completed order” shall mean the time at 
which: 
  (i) The seller receives notice that a check or money order for the proper amount tendered by the buyer 
has been honored, 
  (ii) The buyer tenders cash in the proper amount, or 
  (iii) The seller receives notice that the buyer qualifies for a credit sale. 
  (e) “Refund” shall mean: 
  (1) Where the buyer tendered full payment for the unshipped merchandise in the form of cash, check or 
money order, a return of the amount tendered in the form of cash, check or money order; 
  (2) Where there is a credit sale: 
  (i) And the seller is a creditor, a copy of a credit memorandum or the like or an account statement 
reflecting the removal or absence of any remaining charge incurred as a result of the sale from the buyer’s 
account; 
  (ii) And a third party is the creditor, a copy of an appropriate credit memorandum or the like to the 
third party creditor which will remove the charge from the buyer’s account or a statement from the seller 
acknowledging the cancellation of the order and representing that it has not taken any action regarding the 
order which will result in a charge to the buyer’s account with the third party; 
  (iii) And the buyer tendered partial payment for the unshipped merchandise in the form of cash, check 
or money order, a return of the amount tendered in the form of cash, check or money order. 
  (f) “Prompt refund” shall mean: 
 (1) Where a refund is made pursuant to paragraph (e) (1) or (2)(iii) of this section, a refund sent to the 
buyer by first class mail within seven (7) working days of the date on which the buyer’s right to refund vests 
under the provisions of this part; 
  (2) Where a refund is made pursuant to paragraph (e)(2) (i) or (ii) of this section, a refund sent to the 
buyer by first class mail within one (1) billing cycle from the date on which the buyer’s right to refund vests 
under the provisions of this part. 
  (g) The “time of solicitation” of an order shall mean that time when the seller has: 
 (1) Mailed or otherwise disseminated the solicitation to a prospective purchaser, 
  (2) Made arrangements for an advertisement containing the solicitation to appear in a newspaper, 
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magazine or the like or on radio or television which cannot be changed or cancelled without incurring 
substantial expense, or 
  (3) Made arrangements for the printing of a catalog, brochure or the like which cannot be changed without 
incurring substantial expense, in which the solicitation in question forms an insubstantial part. 
 


