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Demystifying Schmitt:

Outlining Schmitt’s Use of Representation in his Boader Political Theory

Abstract

This paper explores the concept of representatidihg work of Carl Schmitt. Schmitt generally ursiands politics
in a manner similar to a ‘conservative’ Rousseheavblonté généralégeneral will) has epistemic priority to the
volonté des tougwill of the all) in determining how political destons, those decisions on behalf of and affecting
the community, should be taken. Thi@onté généraleonstitutes a political community by embodying Haesic
value(s) or identity of its constituents, ratiozalg why they would allow an authoritative institut to determine
guestions of value and life on their behalf, angbdrining to what end that institution acts. Anyifcal
community’s is premised on this animating the ‘maehy’ that is the state. Yet thlonté généralethe very glue
of the community, does not phenomenally exist asdsuch, lacks agency. It is even probable thatichdhls

would perceive their particular values to be monpadrtant politically. Without actualizing thelonté généralethe
chaos of Behemoth — as nihilism/value pluralism @edstate-of-nature-type strife that naturallydads from this —
would be reintroduced. Schmitt identifies repreagoh as “existential...to represent is to make assible being
visible and present.” Schmitt identities representhevolonté général@s citizens’ duty: citizens, as friends, must
embody and act according to the constitutional eslf their community. In doing so, the essentaldition for
‘friendship’, as communal value-harmony, is sustdiand the naturally undesirable state of natusgagded. In
this picture, representation is central to poliiosl locating it in the work of Schmitt is importdar providing a
more coherent picture of Schmitt’s thought.

Introduction

Although Carl Schmitt has received a good deakteih@on lately, his treatment of the concept
of representation has gone under theorized. Thistiparticularly surprising, given that it
figures at most in the background of his more gigamt discussions. It is common to find works
dealing with Schmitt’s various critiques, in padiigr his critique of liberalism, the rule of law,
“technology,” and indecision, not to mention corntseguch as political theology, the “concept of
the political” and sovereignty — which, when trehiie isolation, appear have such malleability
as to apply to everything from literary criticisnscussions of animal consciousness to history of
the theological contemplations on the nature ohoigs. It is less common to find works that
attempt to construct a positive, holistic politibedal theory out of Schmitt’s writings, although
even here there have been significant ones. Howthaze is a gap in such reconstructions of
Schmitt: representation. With the recent transtatibhisConstitutional Theoryas well as of
some other significant texts suchLaviathan in the State Theory of Hobpéiscussing
representation has become an easier task.
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A basic question of political theory revolves arduhe issue of constitution: how is a legitimate
political and legal order founded and maintainetis fuestion has important derivates as well:
what is ‘legitimacy’, who orchestrates the foundindny and how was the founder authorized,
what exactly is founded, why found at all, how ddesorder operate, etc. Schmitt’s various
writings seem to deal with the derivatives of thisdamental question — but the central question,
serving to unify them, has not. HXonstitutional Theoryleals with exactly this question.

This paper will attempt to provide grounds in ortteunderstand how Schmitt goes about
solving this question — taking its cue from whateP€aldwell identifies as ‘the metaphysics of
existence® He describes the ‘metaphysics of existence’ asafwlling people is presupposed
as prior to the constitution, its constitution, as@sserted as prior to any political form because
it must legitimate and continue to legitimate awjitecal form of which it is a constituent. From
this, further questions stem: How can a non-exigtenple be presupposed? How can disparate
individuals become a unity? How do they come aleaybost facto? Who presupposes this
people anyway and how do the people, after beingttated, consider their actions legitimate?
How does a legitimate foundation occur and how exactly that Schmitt understands this in the
broader context of normalized politics and law? M/many of the commentators on Schmitt
have been correct in diagnosing how Schmitt disnggbe limits of enlightenment and
rationalist solutions, in particular the liberalewf law, to provide a satisfying solution in the
representation of a unity, it is unclear what pesisolution Schmitt provides without getting

lost in the vagaries of his esoteric language @poojgrto the “political” or secularized theological
concepts such as sovereignty will not completetbeire — and it can be completed!).

The answer to the above lies in understanding vdpaesentation means to Carl Schmitt.
Representation is certainly not a philosopher’astwith which to unlock Schmitt’s theory

alone. However, when it is taken in conjunctionhwather well-developed aspects of his work,
representation does illuminate a coherent threamighout his work that allows a better
understanding of his thought. Moreover, throughdéeelopments that come out of this paper, it
should become clear that Schmitt is not quite #dkcal thinker that he has been made out to be.
To the contrary, a secondary goal in discussingdleyance and centrality of representation to
Schmitt’s broader theoretical goals will be to shibat he is a particularly conservative thinker
who stands well within the long tradition of conssive thought. In fact, to compare and
hopefully illustrate more fully this discussionshmajor concepts and discussions will be
contrasted with those of other important consevedtninkers, namely Aristotle, Hobbes,
Rousseau, and Sieyes.

To discuss the solution to the problem outlinedvabthis paper will begin by outlining the
fundamental problem that marks the point of departiNext, it will elaborate what
representation is for Schmitt. Then it will contgadize the role of representation in his theory of

! caldwell, PeterPopular Sovereignty and the Crisis of German Camstinal Law (Durham: Duke University
Press, 1997), 101.
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politics, sovereignty, and the state. Then it aitempt to indicate that it is because of Schmitt’s
representation that the charismatic dictator id hebe the ideal solution to the problems of the
modern state. Finally it will offer some possibl@gcomings that his approach suffers by virtue
of its take on representation.

John McCormick has discussed the role that reptasen has to play in Schmitt’s theory
already. However, his discussion is always madk weterence to Catholicism. McCormick is
correct when he concludes that Schmitt finds Cathiepresentation is legitimate because it
avoids the mechanical, superficial politics by esamting the ‘essence’ of a people, a trap that
liberal institutions fall intd’. But this analysis is incomplete. The questionsvby the Catholic
Church actually ‘represents’ and why liberalismdairecisely because it does not even
understand what it would mean to represent’ and/‘@atholic representation is a virtue at all’
can be answered better and in a way to integraelibcussion more into his broader works —
particularly not just to highlight Schmitt’s rejemt of liberalism but his positive contributions to
political theory. Schmitt provides the tools to sipefurther what representation means, and
McCormick’s discussion can be pushed further bpgighem. It is the concept of representation
generalized that matters for politics; the Cath@liurch has been historically successful in
understanding and actualizing representation. BaiCatholic Church is not the only institution
that can represent, according to Schmitt, it iselyatlustrative of what true representation really
is2 The pope represents god and god’s actual wilbstefisibly) embodying god, speaking on
god’s behalf on substantive issues, and decidsugess of the church as the agent authorized to
act on god'’s behalf — but the will of god is sonmegitranscendent to the pope and which can
never be completely contained in a real, tangieled Understanding what it is about the
pope’s actions in embodying god is what Schmittmse@hen he appeals to the Roman Catholic
Church as a representative institution. LiberaliamSchmitt understands it, adopts either
delegation or a severely perverted form of repriedem that of some “private” group’s interests,
rather than a transcendent entity (namely ‘peopés)its mode of deliberation. As private
interests are merely accumulated — the state ifamézed but incoherent. This is what results in
its failure as a political form. Understanding whakes “Catholic” representation effective
would provide a solution to the failure of libesat.

To better understand what role representation ptagehmitt’s political theory, the term itself
must be properly defined. Although more will bedsaelow, it can be briefly put that Schmitt
understands representation in a fashion that aterige from a conservative reading of
Rousseau’®u Contrat Sociglwhich is to say that what a representative aongpresent is the
abstracwolonté généralef the people he or she serves as an agent off béHachmitt himself
alludes to the fact that parliament perhaps onoedea proper representative role and alludes to

2 McCormick, John PCarl Schmitt's Critique of Liberalism: Against Rats as TechnologyNew York:
Cambridge University Press, 1997), 161 168-169, 188

% Schmitt, CarlRoman Catholicism and Political Forrirans. G. L. Ulmen. (Westport: Freenwood Pre896},
30-31

* Schmitt,Roman CatholicisgriL9.
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the possibility that, under different circumstandestill could — but only insofar as it fulfillgis
representative functiohThe manner in which Catholicism represents isithtive of the

concept in Schmitt’s thinking, but rebuilding Sch’sipolitical theory can only be completed by
turning from the illustration to the concept itself

In addition, Schmitt seems to be a ‘methodologiedividualist’. Methodological individualism
holds that “social phenomena must be explainechbwsg how they result from individual
actions, which in turn must be explained throudgbrence to the intentional states that motivate
the individual actors”; this is neither motivateg @ concern with individual atomism nor an
attempt to reduce social phenomena to individugtipslogical functions, ‘a social’ is affirmed,
but it is to guard against the fallacious postola®f a purpose without a purposive actor or
inferring fallacies about the dynamics of colleetaction® This will come out more throughout
the discussion — but this paper understands Sctonittderstand that institutions and reified
entities, such as ‘the state’ and ‘the people’ dbhave agency. This is bad metaphysics — and
certainly one of which Schmitt would have been ayhaving read Hobbes and Weber as
carefully as he did. This may seem like a peculiaim, but as the discussion progresses, it
should become more clear that Schmitt does nabatitr agency to anything but human beings.

The Problems Wrought by Modernity

Schmitt’s point of departure seems to be from ttodlems modernity presents to classical
political theory. Implicit in Schmitt’s writings ihe problem of the loss of transcendent
authority, itself brought about by the epistematadjiadvance of modern scientific method. A
growing knowledge of causal relationships allowmhnity simultaneously to understand and
master phenomena and thereby realize that suclemales not require supernatural power.
The promulgation of this modern epistemologicallhmdthas two interrelated results: the
disenchantment of the world through progressatmnalizationand the loss of political unity
through individualism. Schmitt defines this as Heologization.’

Despite his Catholic beliefs, Schmitt seems to thkeproblem of disenchantment very
seriously. As humans increase our knowledge oéfgdic’ facts, particularly causal laws,
human life is increasingly robbed of objective se@ndental meaning and authority while faith
is pushed further into the realm of irrationalitypreover and simultaneously, the expansion of
scientific knowledge results in increasing spee&tlbn when coupled with this annihilation of
transcendent, unifying value results in pluralaomecilable value-spheres — warring gods — from
which any individual must select one, knowing fu#ll that there is nothing beyond his or her

® Schmitt, CarlConstitutional TheoryTrans./Ed. Jeffrey Seitzer. (Durham: Duke UniitgBress, 2008), 334-335,
338; SchmittRoman Catholicisp25.

® Heath, Joseph. “Methodological Individualisrtanford Encyclopedia of Philosophy
http://plato.stanford.edu/entries/methodologicaiidualism/
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personal devotion to them to determine the legitiyraf its normative imperativesThat is,
disenchantment does not annihilate the possilafityelief, but it does force it inwards by
undermining external authority and erecting a fatie divide® Once belief has been forced
inward, it is pluralized democratically. Weber disses his warring gods in a similar context — a
completely individualistic source of valuation tltainnot appeal to any transcendent authdrity.
Value pluralism and nihilism are two sides of theng coin: there is nothing that compels one to
believe in it by virtue of the undeniability of itsason, there is nothing to believe in on an
objective level. All that remains is one’s own affee conviction about some value sphere.
Accordingly, subjectively, one finds oneself witlmanifold of values among which one can
choose freely — but they are all arbitrary valuesrely a product of subjective discretion.

The most significant discussion of this derivesrfrbhe Concept of the Political it, he
discusses how the depoliticized world is one tlat $uccumbed to nihilism — a world in which
every nothing is matters and nothing is ‘seridd$olitics here is intimately related to meaning,
and liberalism, the antithesis of politics in mamgys including in its mechanic-scientific
epistemological basis. The liberal depolitized wwpfbr Schmitt, is a world wherein great
accomplishments are indeed possible (perhapgwes a “very interesting” world), but a world
that comes at the cost of meaning in human lifegether' The value antitheses that he raises
implicate the various “demons” that one can ogeove; they become political when the thesis-
antithesis attains an existential quafityrthe phenomenon of instrumental rationalization is
related to this discussion. Despite rendering dbaryg calculable and predictable, rationalization
ultimately obscures ultimate meaning — and whatldess rationalized becomes a machine
running for its own sak& The very distinction Schmitt raises, in factRoman Catholicisris
between the nihilistic value pluralism that “econetechnical” thinking compels in its

complete disregard for substantive ends writ [Ergad how Roman Catholicism provides not
only the basis by which to orient toward substantiglue, rather than allowing itself to be

" Weber, Max. “Science as a Vocation."Hrom Max Weber: Essays in Sociologyans. H. H. Gerth & C. Wright
Mills. (New York City: Oxford University Press, 19h 152-153.

8 Weber, Max. “Religious Rejections of the World ahéir Directions.” InfFrom Max Weber: Essays in Sociology
Trans. H. H. Gerth & C. Wright Mills. (New York Git Oxford University Press, 1959), 328.

° Weber, “Science as a Vocation.” 148; Weber, M®etiveen Two LawsPolitical Writings (Cambridge:
Cambrdige University Press, 1999), 99.

19 Schmitt, CarlThe Concept of the Politicalrans./Ed. George Schwab. (Chicago, The UniweddiChicago
Press, 1996), 35-36; Schmi@pman Catholicisp®9; Cf. Meier, HeinrichCarl Schmitt & Leo Strauss: The Hidden
Dialogue Trans. J. Harvey Lomax. (Chicago: University ¢ficago Press, 1995), 40-42, 44-45,

1 Schmitt,The Concept of the PoliticaB5; Bielefeldt, Heiner. “Carl Schmitt’s Critiqué Liberalism: Systematic
Reconstruction and Countercriticism.”llaw as Politics: Carl Schmitt’s Critique of Libersin Ed. David
Dyzenhaus. (Durham: Duke University Press, 199822

12 5chmitt, The Concept of the Politica3-28.

13 Schmitt,Roman Catholicisiil5-17.

14 Not to mention how “liberals” — here the prdiomo economicusat developed in the early Protestants — seek to
dominate rather than cooperate with nature (SchRitnan Catholicisiml3).
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overruled by instrumental value, but it also pr@gdn overarching value scheme that
encompasses all of the plural value antithéses.

The above points will be discussed further beloavr.ow, it is enough to indicate that Schmitt
did have a preoccupation about the effects of matimation; the pervasiveness of nihilism and
value-pluralism are alarming. A question that alsvagems to hover in the background of
Schmitt’s is ‘Can politics create value in a waridvhich transcendental value and authority
have fallen away and pluralized?’ Schmitt discugs@sics to investigate how one can reinsert
value in the world. And he does so in the contéxroapolitical liberalism that seems to
undermine politics altogether.

Related to disenchantment is the simultaneoufiberal individualism and popular
sovereignty'® Although these are distinct phenomena, Schmits shaée the relation between the
two: democracy leads to relativism when it is ‘unpipled’ (i.e. when it is conceived according
to ‘liberal metaphysics'}! Naturalistic analyses of human nature, coupleti Eitlightenment
metaphysical notions such as human dignity, indiaaieast some basic human equality.
Schmitt is clear that no state has been able tosteihd the extension of popular sovereignty in
the form of democratic ideas and institutions; timeo words, the notion of some basic level of
equality among a people is pervast¥®latural and metaphysical assertions of equalityptzd
with a loss of a legitimate transcendent authawityy can assert value entail that individuals’
plural value systems are equally heterarchicalamectively arbitrary.

When every individual can determine basic questairentology and metaphysics, namely what
is and what is valuable, according to his or hen alcretion (or demon), the resulting value
pluralism is tantamount to chaos. With this valleadism, a pre-state condition of insecurity
prevails because pluralism on these substantivéuentthmental issues is divisive and drives
their actions in myriad directions. In the statenafure, moral dilemmas — meaning conflicting
and irreconcilable sets of values exist — emerge fthis epistemological uncertainty: everyone
claims that right and truth is on his side andehsmo objective way to rank therth.

Schmitt has a particular reading of Hobbes andrégnalization into his allegorical Behemoth.
Behemoth is defined by Hobbes as the state of @matucivil war in which there is no sovereign
authority who can dictate what is. Behemoth isaéesdf being lacking any clear and shared
sense of what constitutes truth and justice, andrdagly implies value relativism on an

'* Schmitt,Roman Catholicisml5, 19, 25, 30.

16 Schmitt, CarlThe Crisis of Parliamentary Democracjrans. Ellen Kennedy. (Cambridge: The MIT Press,
2000), 2, 32.

1" Schmitt, CarlPolitical Theology: Four Chapters on the ConcepSofvereigntyTrans./Ed. George Schwab.
(Chicago, The University of Chicago Press, 2008), 4

18 Schmitt, The Crisis of Parliamentary Democra@g, 24, 25, 26.

19 Schmitt, CarlThe Leviathan in the State Theory of Hobbes: Menaitd Failure of a Political Symholrans.
George Schwab and Elfa Hilfstein. (Chicago, Theversity of Chicago Press, 2008), 45.
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individual level”® Individuals in the state of nature are left taitlvevn devices to construct an
account of what is and meaning about the wolrikind there can be no injustice in the state of
nature because there is nothing. In other wordshdrstate of nature everything is justified and
no one is just, because there is no basis to ditenvhich account of justice is correct and
everyone will, individually, claim to have right étruth?® There is no coordinated, coherent
view about a set of values in any temporal-spatahain. Without coherent, non-contradictory
law issuing from a singular superordinate voicer¢hcan be no order. Behemoth — the absence
of the state — is marked by individuals in a stdteontinual fear and danger of violent death
whose lives are solitary, poor, nasty, brutish, simort*> But beyond this, Behemoth is a state of
confusion, nihilism, and value-pluralisthBehemoth is ultimately sheer chaos. Schmitt, like
Hobbes, sees nothing desirable about this stdieinf and, accordingly, Behemoth should be
mitigated at any cost.

The State as Solution?

‘Leviathan’ is the appropriate solution to the stat nature chaos in Behemoth. Schmitt says of
Hobbes “the terror of the state of nature drivegugshed individuals to come together; there fear
rises to an extreme; a spark of reason (ratiohéasand suddenly there stands in front of them a
new god® The secular Leviathan is an entity endowed witoivn creation-myth: in the
beginning, there was chaos and nothing (notablgraere meaning, justice, law, and security);
then, ex nihilo, the sovereign comes into visildélg and fixes value, out of which arises
justice, law, and securify. The sovereign’s arbitrary decision fixes the cosnithis god is,
however, aseculargod: its omnipotence is not divine but the prodifdiuman agenc$/. And
although Leviathan is the most powerful temporah@and is able to keep all other being in
check, because it is human artifice it is a maytal®® Its supremacy is constrained by its very
nature.

The allegorical Leviathan is the most powerful itosion on earth, ‘slaying’ Behemoth. State is
fundamental in Schmitt’'s ‘modern’ reading of Hoblbategory of Leviathan. In modernity, like
most institutions, the state has been rationaliZléd.rationalized state is an institution that has
the ability to command and the ability to enforoeotigh a monopoly of authorized, legitimate

20 Sschmitt, The Leviathan in the State Theory of Hobl#és47.

2L williams, Michael CThe Realist Tradition and the Limits of InternatibiRelations (Cambridge: Cambridge
University Press, 2005), 24, 39.

22 5chmitt, The Leviathan in the State Theory of Hobl#Es48.

2 Schmitt, The Leviathan in the State Theory of Hobtads 31, 36.

24 Williams, The Realist Tradition24,

25 Schmitt, The Leviathan in the State Theory of Hobi3ds

% Schmitt, CarlOn the Three Types of Juristic Thoughtans. Joseph W. Bendersky. (Westport: Praeger
Publishers, 2004), 62.

27 Schmitt, The Leviathan in the State Theory of Hobis

2 Schmitt, The Leviathan in the State Theory of Hobtass
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power?® The state is “a means of compulsory psychologruativation and calculable

functioning that can serve different aims and amfititory contents” — “state is a legally
calculable functioning compulsory systefi.The state compels order through the exercise of
power or the threat of violence: discordant indirts can be forced into concord — pluralism is
overcome, at least superficially, by compelled domation. Moreover, Schmitt recognizes that
ideas and distinctions are weapons of indirect pothe ability to define and stat¢hat isand

how it is gives the state power far beyond justifieeand death of its constituentsThe dictates

of the state — issued as lawdefinewhat value system comprises justice and trutlafetate’s
constituents, making it clear that there is a lm@dna of value and in what way individuals are to
go about fulfilling them as well as providing aaleuthority in cases of confusion. It also makes
conflict due to opaqueness impossible. The statayas has a solution to this, either through its
dictates already issued or its permanent authtwrigybitrate as new matters arise. And dispute is
not an issue because the state can simply conspariistituents through psychological or
physical force®

The problem of the loss of transcendent authohi#y science’s effect of disenchantment and its
corollary increase in specialization imply is netessarily debilitating for meaningful human

life. The state can bring those individuals withgspatial domain out of the chaos and civil war
of Behemoth by coordinating them through the thoédbrce. In conceiving of the state in this
manner, Schmitt’s definition tacitly elides with W&F’s infamous definition of the state. State is
defined by Weber in terms of its means — namelysjgiay violence”® ‘State’ serves as secular
substitute for transcendent power and authority.iBthis picture as a rationalized entity, the
state has only instrumental value and lacks bao#tttion and agency. Schmitt needs to add more
to his discussion to drive individuals out of Belatm

The Neutral State and the Concept of the Political

# Bockenforde, Ernst-Wolfgang. “The Concept of thuditizal: A Key to Understanding Carl Schmitt's
Constitutional Theory.” InLaw as Politics: Carl Schmitt’s Critique of Libersin Ed. David Dyzenhaus. (Durham:
Duke University Press, 1998), 39.

30 Schmitt, The Leviathan in the State Theory of Hobl6&s

31 Schmitt, The Leviathan in the State Theory of HohHes 85. Cf. Hobbes, Thomdseviathan (Indianapolis:
Hackett Publishing Company, Inc., 1994), 16-20; blesy Thomade Cive 262-263; Cf. WilliamsThe Realist
Tradition, 31-32.

32 Cf. Habermas, JurgeBetween Facts and Norms: Contributions to a DisseuFheory of Law and Democracy
Trans. William Rehg. (Cambridge: The MIT Press,@)9915-116.

33 Weber, Max. “Politics as a Vocation.” From Max Weber: Essays in Sociologyans. H. H. Gerth & C. Wright
Mills. (New York City: Oxford University Press, 19 78; Schmitt’s understanding of state also seenatide

with Weber’s infamous definition of the state ashtaman community that (successfully) claimsnm@nopoly of the
legitimate use of physical foreéthin a given territory. Note that ‘territory’ isne of the characteristics of the
state...The state is considered to be the solesairthe ‘right’ to use violence”, specifically those essential
terms of a) monopoly of the legitimate use of fotmegiven territory, ¢) human community, and dycssfully.
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The opening sentence Tine Concept of the Politicaéads “the concept of the state presupposes
the concept of the politicaf* Schmitt would later elaborate that because ‘stghot be

defined a priori in terms of its ends, an actuathte may hold virtually any substantive énd.
This can be read to mean that the concept ‘statehlo inherent end. Again, Schmitt’s
understanding of state elides with Weber’'s. Websrdusly said that to define ‘state’ according
to its ends would therefore be to adopt a normatather than sociological (empirical),
definition of state’® Schmitt seems to agree with Weber’s conclusiongifalso the reasoning
behind it, when he says, “the machine, as all ditelogy, is independent of every political goal
and conviction and assumes a value-and-truth rigywéa technical instrument? Schmitt
conceives of the state as a technically neutréungent, completely lacking in agency, and
pliable according to the will of whatever agent Migeit. As a neutral instrument, state lacks
moral accountability and responsibil¥/lt is an independent and versatile instrumentHer

sake of its human inhabitanits.

Schmitt opens hi€onstitutional Theorgomplementing the concept of state with that of
‘constitution.’ Historically, a constitution has thmerely been the fundamental, often written
series of laws and statutes that define the quaotithgal mechanisms of a political unity. Schmitt
points to several criteria, which are all differaspects of the same underlying view, with which
to understand the conceptual significance of thestitution. First, a constitution is a set of
written laws; Schmitt does not deny that the wnittenstitution has always had a role to play in
state?” In fact, state as nothing more than an instituisoexactly that; the explicit written laws,
including the written constitution, provide the tsa®r the institutional operations of the
positive, rationalized state. Thus, constitutionvaisten constitution contributes to the sense of
state as a rationalized institution.

But Schmitt cautions against limiting how one urstinds constitution to merely this written
sense. The de facto existence of a written cofistit@already raises a question about its origin
and its legitimacy — and to answer this quesgiositivelywould be misleading or even

sophistry. Law codified in and by the constitutisrtegitimate for reasons beyond the fact that
they were the product of positive enactment by spaiigical body. To claim that it is legitimate
because an institution positively enacted thosa Igag. parliament) presupposes the legitimacy
of that very institution doing the enacting. Busstimstitution is itself a product of the
constitution. Thus, to make an argument about &l&gitimacy that rests on its legality is

34 Schmitt, The Concept of the Political9.

% Schmitt, The Leviathan in the State Theory of Hobl@s44.

% Weber, “Politics as a Vocation.”, 77-78.

37 Schmitt, The Leviathan in the State Theory of Hobl#s For the relationship between Schmitt’s un@eding
of “state” to Weber's famous definition, see Bockede 39, 42-43 and Kennedy, EllefddstisNot Inimicus
Toward a Theory of the Public in the Work of Cach&itt.” In Law as Politics: Carl Schmitt’s Critique of
Liberalism Ed. David Dyzenhaus. (Durham: Duke UniversitysBre1998), 99.

3 Schmitt, The Leviathan in the State Theory of Hobt5&s

39 “The protego ergo obligds thecogito ergo sunof the state” SchmitfThe Concept of the Politicab2.

0 Schmitt,Constitutional Theory65-66, 68-69.
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ultimately to enter into a circular argument. Togue this argument is problematic, both
historically and logically. From this circularitchmitt moves to account for the legitimacy of a
written constitution by looking to its source exgathere positivism falters — by trying to
provide a elementary framework accounting foratgdal and historical origins in five

additional definitions.

The second definition of constitution Schmitt raigeovides a start to the fuller sense of
constitution — which will serve as the conceptuadiae to understand how Behemoth can be
averted. A constitution must also be some valuetthascends the written constitution and
provides its institutional legitimacy; this valueakin to Kelsen’§srundnorm the validity of a
positive legal document cannot be explained bfaittual existence but presupposes the validity
of the process by which it was created; in otherds@ norm cannot be validated by its mere
facticity because one cannot logically derive nofram facts?' But Kelsen’sGrundnormis

merely a transcendental-logical deduction and dorisins are factical, historical entities.

Kelsen does not escape the trap of positivism'8valtie divide because tli&undnormis

derived from tangible phenomena, whereas the oslstiip should move in the opposite
direction?” The underlying normative basis of a rationalizedescan be derived, however, and
the third definition Schmitt provides points ughat direction. The constitution was and remains
the product of a founding will, not unlike Rousssawolonté généralé® This will asserts the
existential character of the political unity. A abitution cannot simply come into being on its
own but presupposes some agent who materialiZ€kig.agent, presumably, is convinced of the
legitimacy of whatever substantive values the nmgteonstitution purports to embody.

However, a political unity is a significantly braadnstitution than merely whatever principles
underlie its constitution; constitution spans beytme founder. Those foundational values must
retain their validity over time from the perspeetiof the constituents of the political body, who
themselves are in a constant state of change. idimst also signifies the hermeneutic process
by which the values of a political body are haliggainto its constituents and how they come to
perceive these values as legitimate — namely hevgtifite is and becomes itself, which is
Schmitt’s fourth definition of a constitutidi.The values in a constitution are not a priori; the
constituents of a state must be internally obliggedhese values, to see them as legitimate for
their own sake if they are to be oriented by tifafrom this internalization, the constitution of
the state is perpetuated in the daily practiceaains, even the lives, of its constituents. The
fifth definition states that “the constitution tsetway in which a state is formed” — that the

1 Schmitt,Constitutional Theory62-64; Cf. Kelsen, HanFhe Pure Theory of Lawrans. Max Knight. (Berkeley:
University of California Press, 1970), 198-208, 3231, 328.

2 paulson, Stanley L. “The Neo-Kantian Dimensiokefsen's Pure Theory of LawOxford Journal of Legal
Studies (1992, 12.3), 323, 326; Cf. Grayling, A. C. “Tsaendental ArgumentsA Companion to Epistemology
Eds. Jonathan Dancy and Ernest Sosa. (Cambridgekéll Publishers, 1992), 506.

“3 Schmitt,Constitutional Theory64-65.

4 Schmitt,Constitutional Theory61-62.

% Cf. Hart, H.L.A.The Concept of Law{London: Oxford University Press, 1961), 55, 220.
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constitution is the essence of the sftieis vital for the values of a constitution to be
hermeneutically constructed in the minds of itsstitments as without the constitution the unity
of a political body, no matter how minimal, wouldllapse into factionalism — the constitution is
what serves to make the state into a unity. Noenattw minimal its values are, the substantive
values of constitute a basis for what one migHtaraloverlapping consensus.

Finally, constitution means the normative, exis@mgrinciple(s) that define the raison d’étre
andtelosof a political unity?” This definition of constitution is explicitly Aristelian: “the
concrete collective condition of political unitydsocial order of a particular state...the
constitution is its soul.a component of this order is its living goadXoc).”*® Aristotle has a
narrow sense of wh#losmeans. In higletaphysicsAristotle definedelosas “that for which a
thing is done*’; thetelosis the goal, end, or purpose of a process andewkatt is that has a
telosmoves toward that end This indicates that there is something lying béméze surface of
any political body, particularly it's legal codeittvwhich that political body cannot part with as
what sort of behavior can be expected of it. Bepimnmind the rationalization of the state,
Schmitt’s appropriation of Aristotle can become esignificant. Any state is an institution
applied toward some definite reason; in this setgenormative validity of the state is
predicated on its actual and active efforts towwhedrealization and maintenance of that
teleological goal, whatever it may be. Schmitt gqoates ‘the political’ andélos as defining
that soul of the state. Both words shed a diffelight on the same underlying notion. It is
constitution, in this broad sense articulated leyahove six definitions, that defines the
substantive value that the state is instrumentliaeobtain. Accordingly, the positive written
laws of the state should be established to suittantplement the constitution in its broad
sense?

From this broad sense of constitution, the debnitf state can be refined. The instrumental
rationale of the state is more than just self-prnegen, in a narrow sense as not denying, but the
preservation of itspecific type of existenc&This account of constitution, therefore, entdilstt
there must be some unifying principle underlying egal state, otherwise that entity cannot be
state: it is instead Behemoth again because itataswercome the value pluralism that results in
dissociating chaos, confusion, and fear. Stateriie sake of this principle.

“6 Schmitt,Constitutional Theory60-61.

7 Schmitt,Constitutional Theory59-60.

8 Schmitt,Constitutional Theory60; Cf. SchmittConstitutional Theory170; Aristotle The Politics Trans. C.D.C.
Reeve. (Indianapolis: Hackett Publishing Compa®g8), 1288b23-1289a21.

9 Aristotle. Metaphysics194b33.

0 Cohen, S. Marc. “Aristotle’s MetaphysicsStanford Encyclopedia of PhilosopHg008).
http://plato.stanford.edu/entries/aristotle-metagts/ Cf. Falcon, Andrea. “Aristotle on Causalitystanford
Encyclopedia of Philosophy2008).http://plato.stanford.edu/entries/aristotle-cadgali

*L Aristotle, The Politics 1289a11-20.

*2 Schmitt,Constitutional Theory77.
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From the concept of constitution, one can turn liadke concept of the political. Schmitt
defines the political in a near identical mannecdastitution, when constitution is taken in its
broad sense. But his discussion of the politiced ahoves in a very different direction. Thus, the
two concepts seem to be different facets of theegaimenomenon. In discussing the political, his
definition of the state presupposes a unified lsgatem, which must be complemented factical
grounds against dissociation and a positive assogidirection> Here, the political is also the
substantive end denoting the raison d’étre of fquaar state and providing grounds against its
dissociation. Schmitt defines political conceptsesularized theological conceptErgo,
politicized values behave like secularized theaabyvalues, having a substantive metaphysical
basis, an existential intensity, and an elemefaiti (of one’s believing in whichever ‘demon’ it
is that one has opted to serve), even if thesedaspecifically theological qualify.Politics, in

this definition, evokes the same sensation thatiigerreligiosity will in individuals: it is an
intense, associative feelinglt is associative because it involves individualng together
purposively, coordinated by shared beliefs in hbiwgs are and how things ought to be. The
intensity of affection one experiences about poigd phenomena drives one naturally toward
association or dissociatidhThus, although for both Weber and Schmitt thetilegicy of a

value is indicated by an adherent’s passionateta®vio a cause, characterized best by Luther’s
disposition of “Here | stand, | can do no oth& For Schmitt, however, this attitude of
passionate devotion can only take place in theestmf a group because politics is about the
community. Accordingly, Luther’s quotation couldno@ivably be reworded to say, “Here we
stand, we can do no other.”

Schmitt defines politicized values esistentialfor the community? In addition, he has called
them “ontological-existential”, a phrase implyingestions of both ‘what is?’ and ‘what is one
and what does one mean?’ within thfatike the existentialists’ response to the disentment

of the world, one cannot objectively dedwaeo one is or what values one ought to follow; these
simply consist in those values that one perceivdsats oneself to be most fundamentally and
most ‘authentically’ — which are ultimately publilggheld and derive from the norms tradition

%3 Schmitt,Constitutional Theory94-95; SchmittThe Concept of the Politica26-27.

>4 Schmitt, CarlPolitical Theology: Four Chapters on the ConcepSofvereigntyTrans./Ed. George Schwab.
(Chicago, The University of Chicago Press, 2006), 3

%5 Schmitt,Political Romanticism23, 99; SchmittPolitical Theology 44, 64- 65; Cf. Meier 62, 74.

%6 Schmitt, The Concept of the Politica26; It is worth bearing in mind that Schmitt segt, still within the
Weberian (and pseudo-existentialist) vein, thatelase no objective values and no objective autyyan
ultimately irrational commitment to a value is tlht one can have. There are no rational critgriafich to
determine when something is politicized.

57 Schmitt, The Concept of the PoliticaB8.

%8 Cf. Weber, “Politics as a Vocation”, 127.

%9 However, and importantly, despite his affinity Witveber in this regard, Schmitt's understandintpa$sionate
devotion’ should be conceived of in terms of Webethics of ultimate ends because of politeogstentialquality.
See Scheuerman , Williar@arl Schmitt: The End of LawyNew York City: Rowman & Littlefield Publishers,
1999), 47.

80 Schmitt, The Concept of the Politica27, 33.

®1 Meier, 55 (with reference to the 1933 edition ohitt’s The Concept of the Politickal
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or society in which | find mysef? One simply is whoever one feels oneself to be on a
fundamental level which can be investigated ndhntThis has a certain affinity with the sense
of internal obligation to these values that carbvefurther explained: eventually one exhausts
justifications, reaches bedrock, and can only gemase Luther, saying ‘this is what | must 8.’
This is to say, one ultimately reaches a point wlieey can no longer justify or rationalize a
belief but must simply accept it on faith — in thegjyard political values have a quality similar to
theological value&! To say that politicized values are existentialangethey represents those
gualities of existence that are so determinativenaf's existence/identity that to be deprived of
them would render life not worth living; politicsvgs life meaning and direction in a
disenchanted worltf. But because the world has been disenchanted, vé1atalue is posited
remains ultimately utterly arbitrary. To be politied or to become existential entails that some
value becomes so fundamental for the identity pdléical body, namely constitutive of the
individuals within that body but also constitutigkthat body itself, that this sense cannot be
divorced from the life of the political body itse/& meaningless existence is tantamount to death
in this picture.

From this discussion of the political, the meanifighe reference above to the state’s role in
‘preserving a specific type of existence’ can tabetated upon: the state is the instrument for
the sake of self-defense in its robust existesgalse. The state is the institution which protects
the existence, integrity, and security of the cbmsbn, most fundamentally characterized by

that concrete teleological, existential cond&®ut the state itself is merely instrumental, naltr
and malleable toward whatever end is posited. Hhaevof this instrument is only how

functional it is in realizing this end. Despite iaybeen rationalized, the state is uniquely
positioned to contribute to its constituents legdammeaningful existence and keeping Behemoth
at bay. In Schmitt’s reading, the institution stateomplemented by the underlying political-
existential basis (as body and soul) constitutadtban.

Insofar as a state is merely for the sake of endahge pluralism by institutionalizing some
constitutive value, the state and its constitutiarst possess at least some minimum authority or
validity in the eyes of its constituents. So thedinition of state and its underlying telos only
raises further questions: ‘from where do politicahcepts arise?’, ‘how are they adopted?’, ‘how
is makes them legitimate?’, and finally, ‘who expetpplies the instrument of the state toward
whatever political value has been adopted?’ Althotng institution state can positively assert a
telos, this does not have any implication of itsmative legitimacy. These questions are all

82 Cf. Crowell, Steve. “ExistentialismStanford Encyclopedia of PhilosopHg010).
http://plato.stanford.edu/entries/existentialism/

83 Cf. Wittgenstein, LudwigPhilosophical Investigationgrans. G.E.M. Anscombe. (Malden: Blackwell, 2Q01)
8217 (72e).

% Meier, 42.

8 Schmitt, The Concept of the Politicah5.

8 Schmitt,Constitutional Theory76-77.
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interrelated and answering them is essential fidh&r understanding exactly what it is that
Schmitt is doing here.

The Problem of Democratic Legitimacy and the Polital

As an institution without agency, the state needsalve real individuals acting for its sake. And
to do this, a state needs to possess a signifcaatnt of legitimacy in their eyes if they are to
act on its behalf. Yet, as a rationalized instétntistate cannot claim anything more than the
ability to affect violence on its constituents. Haxer, when complemented with a constitution,
in the broad sense, state would partake in the atorenvalidity of whatever principles the
constitution embodies. In terms of legitimacy, #fere, state and constitution are conceptually
unified, insofar as the state can reasonably putpdye an instrument of its constitution.

Legitimacy entails that the constituents of a statest feel subjectively obligated to that state —
that it is more than just a power relationsHigchmitt identifies a shift since the™8entury,

“no state in the Western European cultural worlthetood the extension of democratic ideas
and institutions ® When the identity of ruler and ruled merged as algmatic consciousness
arose and democratic legitimacy came about, tlaelitional” forms of legitimacy, such as
monarchical legitimacy, lost their validify.It is the case now that state and its underling
constitution must possess demaocratic legitimackin®t makes no claim about objective
legitimacy — the world is disenchanted. Even i§tiwere not the case, as long as the a sufficient
amount of the constituency do not themselves belie\be under a legitimacy authority it does
not matter what degree of objective legitimacyadespossesses. A general democratic will
united against a political form will undermingtThere is legitimacy where [sovereign] power
resides in th@ouvoir constituanof the peoplé?

The essence of democracy, and democratic legitinti@syin that the valid political decisions

are contingent on collective agreement on whatlatgsi the collective, meaning atentity

obtains between the rulers and rul&dn fact, conceptually there is really no longefistinct

ruler and ruled, the people is simultaneously biebulting in is a perfect identity of the state

and sovereignty® In being identical, every individual within thelfiizal body is considered to

be equal to every other individual on some substatevel: identity and equality are synonyms.
Equality means that the constituents of a demoatanybe conceived of as homogeneous on this
substantive political level. So, although many talggand ideological inequalities pervade the

7 Weber, MaxEconomy and Societ§ds. Guenther Roth and Claus Wittich. (Berkeldsyiversity of California
Press, 1978), 34.

8 Schmitt, The Crisis of Parliamentary Democrac2.

89 Schmitt,Political Theology 51.

0 Schmitt,Constitutional Theory131.

1 Schmitt,Political Theology 51.

2 Schmitt, The Crisis of Parliamentary Democracy4, 26.

3 Schmitt,Political Theology 49-50.
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body politic, such as different religions, diffetemcio-economic classes, different ethnicities,
different secular political values, and even dgfgrlanguages, a state can be conceived of as
unified under such a principle.

However, equality is not unprincipled. Identity &ifg possession of principled traits that are
distinguishing if they are to be meaningful. Mendb#p in a community is premised on whether
one possesses some tangible qualities and thutsrieri membership and the benefits it entails.
“Every actual democracy rests on the principle tiwtonly are equals equal but unequals will
not be treated equally. Democracy requires, thezefost homogeneity and second — if the need
arises — elimination or eradication of heteroganeff Being granted privileges simply by virtue
of one’s existence is completely unprincipled aaslsuch, is nihilisti€> Insofar as a community

is teleologically oriented, it possesses substargonceptual criteria by which to determine
membership and the benefits it accoftiSchmitt has already discussed how criteria ofe/atan

be virtually anything: what matters is that the couamity is affectively compelled by it. Justice
within that community obtains when equality is l@mdong its members — and justice obtains in
democracy when it is had among equals. The extenhich members of a community share
certain core values also reflects the extent tahvhistice can be had in the poliffc.

Membership in a democratic political communityustj for Schmitt, when some identity trait
that distinguishes constituents of a political beglghared and exclusive to that community.

Schmitt famously defines the corollary of sharetitipal identity as ‘friendship’ inThe Concept

of the Political’® The legitimacy of a democratic community hingesmghis notion of

friendship. Importantly, Schmitt’s friendship beargnificant resemblance to Aristotelian
friendship from théNicomachean Ethigsvhich may shed light on Schmitt’s own discussén

it. For Aristotle, friendship is what binds a pmal community together, reducing the problem of
factionalism’® It occurs among individuals who identify over eémtvalues, and these warrant
their membership within a political communfNo citizen belongs to himséti se By virtue

of the political community’s role in constitutinige identity of the individual citizen and
providing meaning to his or her life, every indiva within a community is indebted to that

"4 Schmitt, The Crisis of Parliamentary Democrad.

> Schmitt, The Crisis of Parliamentary Democrach0-13.

6 Schmitt, The Crisis of Parliamentary Democra@9. Politics 1280a: “For all men cling to justigesome kind,
but their conceptions are imperfect and they doemptess the whole idea. For example, justicedaght by them
to be, and is, equality, not, however, for all, boly for equals. And inequality is thought to bed is, justice;
neither is this for all, but only for unequals.”

" Schmitt, The Crisis of Parliamentary Democrad@+11, 16 ; Cf. AristotleNicomachean Ethic&rans. Terence
Irwin. (Indianapolis: Hackett Publishing Compan985), 1159b30; Schmit€onstitutional Theory62.

81t is important to bear in mind the importancetwf criterion of enemy for this (there can be renfils without
enemies for Schmitt). For the purposes of outlirimgpositive or associative aspect of this notibrdentity, only
friendship will be dealt with here.

9 Aristotle, Nicomachean Ethigg155a24; AristotleThe Politics Trans. C.D.C. Reeve. (Indianapolis: Hackett
Publishing Company, 1998), 1262b7

8 Aristotle, Nicomachean Ethi¢s156b20, 1159b3
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community on a basic level for making them who thesf* Political friendships are for the sake
of the pursuit of shared goals — for Aristotle tisizirtue, while for Schmitt (preoccupied with
disenchantment) this can be anything insofar issaffectively associativéé The underlying
value(s) of the friendship also provides the suiista end toward which the state is ‘applied’ as
an institution. Friendship is achieved when all rhers are oriented by the well-being and telos
of the political community and what affects théek as a collectivé®

Having granted popular sovereignty, a feature gitilmacy in modernity is the state’s inability
to retract it. If order is to be had, the constitiseof Leviathan must respect the institution &f th
state to which they submit their individuated pow2emocratic identity means that decisions by
government are perceived to be legitimate becdwesedre perceived to be decisions made by
those who are affected by them. In other wordssitiye of this identity, the decisions made by
government are perceived to be decisions everyesindividual in the state would have made
themselves if they were to deliberate reasonalbbytne issue in question — the ruled can
purport to have determined their own political pas because of the transitive properties of
identity insofar as it is politic&” This works because all within the state are “ffigh having

the same identity, history, and, accordingly, teldse government of a political community is
legitimate because those ‘ruling’ share the idgnrtiare equal to — the ruled and are, therefore,
friends possessing the same telos and the sameptis of what is good for the commuriity.
Accordingly, by virtue of that identity, the ruléelieve that, if they were to rule, they would
rule in a similar fashion to those currently rulfffgoemocratic legitimacy comes about because
all the constituents of a community subjectivelyogére themselves to be a part of something
that is actively realizing their interests, insoéarthey are political.

How is it, then, that a plurality of people canasate and agree on some unifying principle with
which they identify and can serve as the polit{eakociative) basis for the state? This point is
particularly salient when one realizes that dehlige democracy cannot be had in a meaningful
way due to the practical limitations raised by aushike Rousseau. While deliberative
democracy can be had imahig or a city-state, the constituency of a moderrestannot

actually gather to deliberate. There are far tooyra them and they are dispersed far too
broadly to arrive democratically to practical carsibns®’ The constituents of a state must
perceive a unifying principle of identity, a comgting principle of ‘friendship,’ as legitimate yet
the constituents themselves are not in a positahscursively arrive to this principle by virtue

of the problem of dissent, deliberation, and terafiy:

81 Schmitt, The Concept of the PoliticaB3, 46; AristotleThe Politics 1337a28-9; Cf. Schmit€onstitutional
Theory 61-62 (the fourth definition of ‘constitution’ afse).

8 Aristotle, Nicomachean Ethicd164a12 ; SchmitThe Concept of the Politicab?.

8 Aristotle, Nicomachean Ethicd167b2-3; Cf. SchmitConstitutional Theory259-260.

84 Schmitt, The Crisis of Parliamentary Democrac5s-26.

8 Schmitt,Constitutional Theory249, 259.

8 Aristotle, The Politics 1287b33

87 Schmitt,Constitutional Theory302, in general see 302-306.
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Identity through Sovereign Decision

Schmitt gestures toward Hobbes’ allegory to pughdicussion forward. Hobbesian sovereignty
is ostensibly the solution to the problem of hosiragle, unifying principle of identity is

obtained that manages to also possess democgitimicy. Although the state itself is a value-
neutral technical instrument, sovereign is not. $ta¢e is mechanical, animated by the
sovereign-representative person — the state is, ltbeysovereign is minf. The sovereign
conceptually embodies those principles that exiitiy constitute the constituent individuals of
the polity and orders the state accordingly.

For Hobbes, the original social contract unifies plowers of every constituents wills into the
sovereign-legislatot’ The outcome of this is sovereign power, whicthsability of the

sovereign to decide on valiegitimately to decide what constitutes one’s communal sdignv
that essential self is jeopardized or may be jetipad, and what to do in reaction to such
threats’® Sovereign-power, or thgouvoir constituantis capable of bringing itself into

existence. Schmitt aptly notes the relationshipvbet thegpouvoir constituanand Spinoza’s
natura naturansboth signify an Aristotelian unmoved movéBecause there is no objective
value that inheres to the world any longer (if thever was), the sovereign decision is precedent
to both norm and ordéf.The sovereign raises itself out of nothing and/anit of the sovereign
does anything else arise. Sovereign power alloesdvereign-representative to determine what
subjects believe; the sovereign-representativeopatictatesvhat is®® That is, the sovereigns’
decisionglefinewhat justice and truth are, making it clear hodividuals are to fulfill its
substantive principles — and any accidental ambeguor willful violations can be compelled

into line with sovereign will by the institutiong$ the state. The sovereign power utilizes the
institution of the state, particularly its monopaly violence to enforce the dictates and
commands the sovereign issues. But the sovereigeraso purports to legitimacy by virtue of
the contractual basis of its existence. Thuspaljh the disenchanted world lacks objective
value, the secularly-authorized sovereign can @osdrbitrary value for its constituency and
compel them toward coordination with that by uding instrument of the state — thereby
creating factical and legitimate value ex nihilo.

The enforceable sovereign decision replaces thditbom of disorder and incoherence with
order; the decision and introduces rationality sdeial and enables all subsequent social

8 Schmitt, The Leviathan in the State Theory of Hobiges

8 Hobbes)_eviathan 109.

% Hobbes, Leviathan, 113-114; Schnifthe Concept of the PoliticalNote: there is an additional aspect of
sovereignty that is not present in the first seceenfPolitical Theology Williams, The Realist Tradition41.
1 Schmitt,Constitutional Theory128.

92 Schmitt,On the Three Types of Juristic Thoudst.

9 Schmitt, The Leviathan in the State Theory of Hobts&s 55-56.
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phenomend? “[The sovereign] seeks to create from a tabula easorder and community, out
of nothing.”® Leviathan establishes peace, security, and SPdend it is the ability to achieve
this alone that authorizes the soveregimma auctoritaandsumma potesta sovereign

form, auctoritasandpotestascannot be meaningfully distinguished. The unityhaf sovereign
decision overcomes the problem of indefinite delien because the sovereign does not suffer
contradiction (overcomes the law of non-contradittiand issues forth a coherent direction for
the state, which then filters to its actual constiicy. And this should successfully navigate the
dilemma of value and identity, on the one hand, @docratic legitimacy, on the other.
Sovereign obtains legitimation from all, who ratdig perceive their interest in it regardless of
whatever its ultimate decisions on value and idgmtight be. Only a unitary figure can achieve
this, moreover, because any dissent over the sub&aalues would be factionalism and to
reintroduce Behemoth.

Thus, the Scylla and Charybdis of democratic legity and identity among the demos is
overcome through their voluntary unification undee sovereign will. Hobbes solution seems to
be a viable one: a stable and homogenous pol@araimunity of friends can be formed that
overcomes the problem of disenchantment in modernit

A Paradox: Behemoth and the Sovereign Guarantee

Schmitt exposes a fundamental flaw in Hobbes’ cptioe, however. He says, “The “contract”
that produced the state is, however, only postitsteigh a sovereign guarantee of the order
thereby established and only through the state /powver just arose from this general consent.
The sovereign is omnipotent through the consemimeself produced and made possible through
the omnipotence and decision of the stdfahat this means is that the contract that produces
the sovereign presupposes a sovereign guarantegabefficacy for that initial contract to

obtain. Without some antecedent sovereign guaratite@riginal contract would have to be
founded on mutual trust and understanding, whieteaactly the qualities in which state of
nature individuals are deficient. Hobbes’ statiisided around the sovereign authority, but

% Schmitt,On the Three Types of Juristic Thouds®.

% Schmitt,On the Three Types of Juristic Though.

% Schmitt,On the Three Types of Juristic Thougst, 73.

97 Schmitt,On the Three Types of Juristic Thought. Habermas would also note this, developitgyjiond
Schmitt in hisBetween Facts and Nornsp. 91-92). He says, very much in the vein Schfinét noted, that “On
Hobbesian premises, these subjects may not assienverty standpoint from which each of them coulst fudge
whether the reciprocity of coercion, which limitetscope of each’s free choice according to gefenal, lies in
the equal interest of all and hence can be willedlb” Hobbes must morally impregnate the stateatire in order
to allow an escape from it, but this is a premise he denies (and a premise that we find to bepetimg for the
sake of political theory), and thus Hobbes canpostruct a “system of well-ordered egoism on tHe basis of the
enlightened self-interest of any individual.” Thesamption of amoral self-interested individualshwiit any
meaningful moral or legal means of compulsion tah@yordination and harmony cannot result in a @mtthat
produces a sovereign entity that can issue fontteige law, even in Hobbes minimal system.
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does not seem capable of overcoming the paradit iimception — its logic undermines its&lf.
Some further explanation is necessary if Leviaikan be generated and then unify and direct
its constituents. This points toward a generataagox. Hobbed eviathanmust overcome this
paradox but it does not provide the grounds by Witican be.

To restate the problem, a people must be presug@ssexistent by the very process by which it
will be generated® Hobbesian-type sovereignty must be produced thromiversal democratic
legitimation by the individuals, but as a peopléowvould constitute it as its subjects. The
sovereign whavould posit values for the political community must bgitimated by the
constituents of that community first. Yet this smign political community must first be
constituted, as friends, for there to be somethiege than atomic individuals retaining their
right of nature out of fear for themselves witheaime transcendent guarantee of this power. The
problem of disenchantment remains: the communitgtrba constituted by the positing and
enforcement of some value by the sovereign thrdlighnstrument of the state, but the
sovereign cannot exist until the people affirmsiiegitimate. Without a decision on value and
existence and without the power to enforce thatpiople themselves cannot form. Appeal to a
causally nonsensicahtura naturanss deeply unsatisfying.

As it is, this paradox does not appear to be oaedin be solved. Yet the problem of popular
sovereignty remains — the people cannot be contpekeernally by this, they must believe
themselves to be creating, as agents, this sovepeiger'® To take a step back from Hobbes'’
allegory, what this means is that there still reraa problem of identity and value: how can a
democratic state be unified around some princiieere is no clear identity already amongst its
real constituent individuals? Why do not individeahtinue to perceive one another as ‘other’
and reject the state as an external institutioralpoise the state as a mechanism to compel the
realization of their private interests).

Schmitt charges Hobbes with providing an incompdetetion to the problem of order. The
problem of how a plurality of people can assocatd agree on some unifying principle with
which they identify and can serve as the polit{eaksociative) basis for the state has not been
solved through Hobbes’ original contract. Somethimge must be said to overcome this
generative paradox. “Everything depends on howilief the people is formed™®* But what

is the will of the people anyway?

The Volonté Générale

% Wwilliams, The Realist Tradition28; SchmittConstitutional Theory101.
9 Schmitt,Constitutional Theory127.

199 Schmitt, The Crisis of Parliamentary Democrac3i.

101 Schmitt, The Crisis of Parliamentary Democracgy7.
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To understand the will of the people, it is workihg a step back and looking at one of the
authors to whom Schmitt appeals in his construabioms constitutional theory: Sieyés. Most
modern political theorists accept that, in the nmodstate, the actual constituent people is too
numerous and broadly dispersed to be a tangibityehhis corresponds to Sieyés’ third epoch,
in which the political community is the legitimadaad actual center (the political agent, so to
speak), but the community’s constituency has besdoelarge and dissociated to be able to
have meaningful interaction among its constituadividuals (i.e. the members themselves, in
their entirety, can no longer exercise the commainsinultaneously). Therefore, there is no
longer a real common will that deliberates and,dnis a representative common will that
attempts to reproduce what can no longet°be.

What distinguishes the third epoch from the sedsrtbat, in the second, it is feasible for all the
constituents to congregate to deliberate politycaflowever, both epochs are characterized by
abandoning their particular willing for the sakedetermining therolonté généraleTo do this
every individual is normatively required to selétiscend and think what is good for the
community, regardless of how that bears on my @aer self. That is, Sieyes second epoch is
the shift from individuals contracting for themsed\(their own self-interest to escape the
uncertainty of Behemoth) to individuals delibergtabout the interests and goals of the
community writ large. Those deliberating do so ehddf of an entity that has no phenomenal
existence yet has enormous conceptual and idealagiport. Likewise, the citizens of a

political body are also idealizations. Citizens iadividuals who have discarded their particular
selves and embody this abstraction in politicanattion. The identity consistent among citizens
is “the object of the common will and the aim of tommon association” but this identity as
citizen is not something found in a pure stateny af real individual constituent because they
also are constituted by private interests, intsrastl identities that may well run contrary to thei
political identity. A genuine citizen has no reglkitxcept in the imagination of real individuas.
Citizen is a second-order identity in which indivads transcend their first-order particularized
identity. And conversely, only those charactersstitat individuals hold in common are the ones
that constitute citizenship — and only by virtuelt possession of this can an individual demand
political rights*®*

Individuals imagining what that generalized idgntitould do embody the criteria by which the
community orients itself. It is the basic conditimm the equality of its members and regenerates
is amongst its constituent individuals. In politidaliberation, constituent individuals imagine
thevolonté généraland deliberate according to that, and in dointhey become citizens. To

do otherwise (to deliberate on behalf of one’sipaldr, private interests) would be to introduce
factionalism into the body politic and would bearaption of community — and this would be

192 5jeyés, Emmanuel Joseph. “What is the Third EatatePolitical Writings Ed./Trans. Michael Sonenscher.
(Indianapolis: Hackett Publishing Company, Inc.020 134.

193 5jeyes, 154.

104 Sieyes, 156.
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to become an enent§> They follow Hobbes on this account: to undermime wnity of the

general will, actively by going against its intésesr passively by attempting to utilize it for
particularized interests would be to revert to Bebth. To this end, Sieyes second epoch seems
to correspond more or less to Rousseau’s discugsidn Contrat Social

Sieyes third epoch does nothing more than introduwgance Rousseau did not anticipate there:
that political bodies larger than the city-statesld have representative democracy. The aim and
interest of this transcendertlonté généralés still the goal of politics. The procedure rensi

the same: individuals become citizens and attempstertain the transcendeotonté générale
through their faculty of imagination. But takenaaw/hole there is a practical limitation to
democratic participation in this deliberative pregeHowever, both share in common that
citizens do not vote their interests at all buhs@end their particular self through the

imagination and this is the key to understanding Wie shift to representative democracy is
legitimate at all anyway. This imaginative leapapresentation.

Authority and Representation

The concept of representation and authority aexlinked. Hobbes has a discussion of the
concepts irLeviathanthat links them to methodological individualisndamow they relate to
politics in general. Hobbes makes a distinctiomieen artificial and natural persons: Natural
persons are real people that can be accorded agahey can act in accordance with the
intentions that they have reasoned out; Artificiafictional persons, on the other hand, lack
agency and the capacity to take responsibilityafiions (if they can even act in the literal sense
of the word)!°® This can for one of two reasons. An artificialmer is biologically human but
has lost ‘natural’ status. These grounds coulddseribed as normative if the person is, for
example, too young, insane, or too stupid to fartantions rationally or to act upon them. Or
this biological person could have commissioned lagrgperson to act in his or her name, thus
becoming an artificial person. Alternatively, atifaial person can be an object that could never
have had agency to begin with, such as a buildiraprporation, or a concept. Artificial persons
encounter situations in which they need to deliteeaad act yet they lack agency and the
capacity to think, deliberate, and act.

Authority overcomes situations in which artificigrsons need to exercise agency. Authority
and authorization are linked etymologically to teeb ‘to author.” To authorize is to enable
another to act on one’s behalf with the accompanwinligation to take responsibility for
whatever that other does as if one were the aatuthbr of those actiort$! Thus the authorized
imputes acts to the author, even though the auwlidonot actually do those acts. There is a direct

1% GSjeyes, 157.

198 Hobbes ) eviathan 101; Cf. Skinner, Quentin. “Hobbes and the Pufeljficial Person of the StateThe
Journal of Political Philosophy(7.1, 1999), 11-14.

197 Hobbes)eviathan 101-102; Skinner, 8.
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inverse correspondence, moreover, between the t@eghor and to represent in following
form: Author:Authorized::Represented:Representativether words, the authorized represents
the author'®® “Representation allows those who are incapabletig otherwise to be capable
of having words and actions truly attributed tonthg®®

In cases where the represented has explicitly aagtbthe representative to act on his or her
behalf, there is no serious trouble. However, sesavhere the artificial person lacks even the
agency to do this, a serious normative dilemmasariwhat makes this representation valid and
by what criteria does the representative determwinat the represented would do? For Hobbes,
the solution would seem to be legitimate represemtaccurs when authorized acts in the best
interests of the artificial person. In the cas¢hefstate, for example, Leviathan was constituted
for the sake of mitigating the fear and insecuoityhe state of nature — so insofar as Hobbes’
sovereign fulfills that end without violating thienits set forth, Hobbes’ sovereign retains
legitimate authorization (and thus the sovereiges are attributed instead to the multitude
constituting it).

Hobbes discussion of representation is a valuaidaraportant contribution to the discussion of
state theory — and it seems to figure into Roussehstinction between delegate and
representative as well as Sieyes. Also importaittshows how agency can be attributed to
institutions like the state without violating thenstraints methodological individualism imposes.
Abstractions like theolonté généraleannot act but must have actions attributed to themd

it is the duty of individuals to think as a citizenorder to obtain this. Through representation
what is actually an amalgamation of individual dnysa multitude can become allegorically
“capable of acting as a single person in the straget is possible for one single action to be
attributed to it.*'° But this does not fully resolve the problem Schimitinted to above. Hobbes
solution does not figure for Schmitt for severdfatent reasons. The problem remains that the
leap from atomic individuals to the unified bodyna@ns and is now further complicated by the
fact that the unified political body does not seerbe a real thing at all. Furthermore, the state
itself is rationalized, so the question of repréagon is more complicated for Schmitt.

Schmitt on Political Representation

According to the above reading, the constitutiothefbody politic is not done or premised by a
real entity but is instead ideal, created by tlpeesentative faculties of the constituents (or
representatives of the constituents) of the palitimity. Thevolonté généralés an entity that is
not actually centered in any individual but someghthat somehow is and transcends any

108 HobbesLeviathan 102; Skinner, 7.
109 skinner, 16; Hobbeteviathan 104.
110 skinner, 5; Hobbed,eviathan 104.
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individual as the most fundamental aspects of theimtity** This unreal entity turns out to be
constitutive of the body politic according to tHeoae discussion. It is the duty of individuals to
represent thgolonté généralén order to maintain and perpetuate the politicaty as well as
avoid regressing into Behemoth.

Schmitt is in line with this reading when he defirithe people’ as only being a public entity:

one in need of representatiti He says explicitly that “There is no state without
representation...even all active state citizens,rtalsea whole, are not the political unity of the
people. They merely represent the political unitigich transcends an assembly convened at a
particular time and placeé® Schmitt adds nostalgically that “elementary truthse been lost

and are apparently unknown in contemporary politio@ory...the people exist only in the
sphere of publicity. The unanimous opinion of onedired million private persons is neither the
will of the people nor public opinion:** The simple meaning of the principle of represéntat

is that the members of parliament are represeewt¥ the whole people and thus have an
independent authority vis-a-vis the voters. Instefaderiving their authority from the individual
voter, they derive it from the peopf.This account approximates Rousseau’s distinction
between theolonté généraland thevolonté des toughe state can be abused even when 100%
of its real constituent individuals deliberate aglee to use it to realize some particular interest
A will is wrong when it fails to discern the exiat@l principle constituting a people — even if
every individual will within that political unitys agreed. Delegation is a meaningless method of
conducting politics because it is inherently pafac. What matters to Schmitt is how one votes.
A vote is legitimate only if it is done in the geakinterest, according to that shared substantive
value that constitutes the group’s and every ctuesit individuals’ identity.

Building upon this, Schmitt coyly defines represgioin in terms of ‘making present what is not
actually there’. He says, “Representation is soigtbxistential. To represent is to make an
invisible being visible and present through a pelplpresent one. The dialectic of the concept is
that the invisible is presupposed as absent anerti@less is simultaneously made presé&fit.”
Literally, to ‘represent’ means to present agaiat Be need or drive to make something present
again entail its current absence. Insofar asdkistential, one must refer back to what that
means in Schmitt’s understanding. Political repné&st#on is to make visible the invisible unitary
entity that is “the people” through public advocaxtyts existential equalities that constitutest a
a unitary entity, but such that it diffuses todtsstituent partst’ To make this more intelligible,

111 Schmitt,Roman Catholicisy26-27.

12 Schmitt,Constitutional Theory239, 242; SchmitThe Crisis of Parliamentary Democracy6; Cf. Schmitt,
Constitutional Theory241.

13 Schmitt,Constitutional Theory240.

114 Schmitt, The Crisis of Parliamentary Democracb.

115 5chmitt,Roman Catholicisp26.

118 Schmitt,Constitutional Theory243; Cf. Béckenforde 49-50.

7 0f course, Schmitt adds to this that represemtatamnot be wholly abstract. He pairs it with tbe@ept of
identity, noting that both are essential conditiorsmaintaining political unity (Schmit€onstitutional Theory
239). Without identity, a state would become altstate that has no regard for the actual constityéit would act
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it should be recalled that the constituent indiaidwf a people are a series of individuals who
identify themselves as equal according to someential principle. Representation for Schmitt
is when individuals deliberate according to theistential constitutive principle. Existential, for
Schmitt, entails that some value is so constitutivine identity or being of certain individuals in
a community that they are willing to risk their ttestion, individually, for the sake of
perpetuating that community.

Schmitt says of this identity that “[Identity] i®ha palpable reality, but rests on a recognitibn o
identity. It is not a matter of something actuatyual legally, politically, or sociologically, but
rather of identifications...They can never reach lasoute, direct identity that is actually
present at every moment. A distance always rentstseen real equality and the results of
identification.”™*® Of course, this is just a different to restateaheve conclusion: unity is
premised on some abstract ideal characteristicsomething tangible. What matters is that
whatever principle by which the constituents ofodyopolitic perceive to be their constitutive
feature is what institutions use as their most &mental guideline. This perpetuates the identity
that does not ‘palpably’ exist. It is telling thats here that Schmitt’'s famous line “Everything
depends on how the will of the people is formeddws and he discusses wherein lies “the true
will of the people,” whether in the majority, a ronity, or whether everyone has been deceived
through public manipulatioh® The task of the representative is, ostensiblynase present the
identity that is the true will of the transcendprbple, but one which also the people recognize
as their existential political identity — what ctinges them as friends.

The invisible and nothing-but-public existentiabcacter of the people is important because it
necessitates representation. ‘The people’ in thgusar sense, as an invisible, absent entity,
cannot act or deliberate: it is “unorganized” andformed”*?° Only a human person can
deliberate, decide, and act; something invisibkd amreal is, obviously, as brainless and
voiceless as a building or bridge would be — armbatingly completely incapable of
deliberation, decision, and actitft.It is something real individuals attempt to dedase guide
for their political behavior, but it is nothing nethan a transcendental deduction of sorts.

It is the task of ‘genuine’ government to represexdctly this unity as a whole if it is to be
anything more than a continuation of the ratioreiadministrative state. “The
government...presents and renders concrete theuspipitinciple of political existenceé® He

entirely on a principled ideal). Without represeiota, there would be no political unity, but merelpeople leading
a sub-political existence. (Schmi@pnstitutional Theory248).

18 Schmitt, The Crisis of Parliamentary Democra6-27.

119 Schmitt, The Crisis of Parliamentary Democrac7.

120 Schmitt,Constitutional Theory271.

121 This does not mean it is wholly impotent, howeBahmitt is careful to note that there are sigaificconditions
when it does have agency. However, this agendyeisitmost mindless agency of a mob — ‘the peoplési
abstract, sovereign sense, asserts itself throxdiiduals within the people in spontaneous, uneizgd political
acts and violence, and it speaks through indiviluathin the people only through acclamation, tacivocal, of
real human decisions; Schmiftpnstitutional Theory272.

122 schmitt,Constitutional Theory245.
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goes on to make a claim about legitimacy and reptasion: “every genuine government
representghe political unity of a people, not the peoplétgnatural presence” and this claim is
forwarded in distinction to the illegitimate powafra pirate*?® A pirate or gang may have the
power to compel (and may even be able to commawdthased on this compulsory ability),
but will never possess the objective legitimacy Behmitt gestures toward in this claim about
how genuine governments must represent the spiaisgnce of a people.

Communal unity alone can be represented. If ibtssome principle to which every individual
can reasonably agree, then legitimacy is lost kerdus no longer communal but a particular
sub-group perpetuating a power relationship. Remtesion of a particular interest factionalizes
because it signifies a realignment of unity. Threpresentation is exactly the attempt to present
and act upon those existential principles that neageoup of individuals more than a series of
individuals occupying the spatio-temporal domaird anstead provide a directed telos that
provides meaning to their existence. Insofar amdividual is a citizen, that natural particularity
of the individual is annihilated in the procesgofitical representation — it is the categorical
duty of the ‘citizen,” when taking part in politicaffairs on any level, to represent this exist@nti
identity of ‘the people’ in his political behaviflve it voting, deliberation, decision-making,
etc.)*?* These principles are the basis for the constitutia political community. The
sovereign-representative is the entity who has @gand attempts to present the sovereign and
determine what the sovereign would will in ordeb®able to instrumentalize the state apparatus
for the sake of that end. In the representati@fexistential conditions for the political und/

a people does that people actually find its abibtyealize its telos — because the people is not a
real being, but merely an ideal operating, in a viEhind the backs and in the minds of the real
constituency?’

Overcoming the Generative Paradox through SovereigRRepresentation

To restate the paradox, Leviathan’s sovereigntyti@degitimated democratically by those who
would constitute it as its subjects. Yet, for thére distrustful atomic individuals to move

beyond the jealous and fearful retention of thigintrof nature there must already be a sovereign
to guarantee transcendentally that they won’t kertaadvantage of by the others with whom
they would contract: atomic fearful individuals ocahcohere or agree to begin with. It seems
impossible for a nonentity to be presupposed asepteand be simultaneously presgfit.
Nonetheless, Schmitt believes that the problemedfeBnoth must be overcome in this very
fashion.

123 Schmitt,Constitutional Theory245.
124 Schmitt,Constitutional Theory240.
125 Schmitt,Constitutional Theory140.
126 Schmitt,Constitutional Theory101, 102.
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Through his reading of Rousseau and Sieyes, Scfinat that therés never a tangible,
empirical, unitarypeople People as a unit is only an id&aand the problem of accord is a
serious problem insofar as this a people can oalhe sum of its parts - individuals. However,
by considering the existential basis, a peoplebeanore than the sum of its parts and be unified
and coordinated toward some telos. Politically fatie, legitimate meaning can be posited
despite disenchantment. Real agents’ facultiesmiesentation allow this. The solution to
Behemoth and the phenomenon of sovereignty caretber lunderstood through a conceptual
bifurcation between the human agents who do detbeyn behalf of the sovereign and the
constituent individuals who can acclaim this ondlebf the sovereign. Behemoth is overcome
and Leviathan generated when actual agepsesentwwhatever existential unifying principle
which is perceived to be legitimate by individuasstheir constitutive basis.

With this conceptual bifurcation in mind, Schmitinservatively appropriates Rousseau’s
volonté générateHobbes’ generative paradox is overcome throughagents who represent the
general will. What th@ouvoir constituanseems to be, when conceptually bifurcated, is some
group of real individuals who can actually delideran some existential constitutive principles
of identity and then promulgate them to a peaplstatu nascendiThis bifurcation preserves the
self-constituting nature of thgouvoir constituantvithout masking its origin in bad
metaphysic$?® If the atomic individuals acclaim them because/ therceive these existential
principles to represent their identity, then a ped@s beerborn by that act of promulgation and
acclamation. Importantly, the locus of sovereigweporesides democratically in the constituent
individuals of the body politic, who still must genally feel the institution to be legitimate — thus
they retain the status as the highest, legallypeddent, underived power and can deny or
withdraw the authority of the representative thiongpb demonstration, action, and even
violence?® If the sovereign-representative fails on politiealstential affairs, according to the
sovereign will, then the sovereign manifests amdents the exceptions (typically through
violence). Yet the decision itself cannot be leftviieen the pre-political individuals because they
are not yet® The sovereign-representative, on the other haraltangible being that is present
to the actual constituents of the state — it mast being with agency and, therefore, have a
personal quality. To do so would be to abandordewsion in a sort of deliberative limbo
because no consensus would be reached. Througisespation of a unity, Leviathan can be
constituted. The sovereign can be approximatedrdicgpto whatever that abstract existential
principle of unity is — rather than through actappeal to potential individual constituents (who
cannot exist yet). Accordingly, a sovereign-repnéggve can re-present the terms of the contract
that the sovereign-representative believes to bheackeristic of the people, to which the

127 5chmitt,Roman Catholicisp27.

128 cf, Schmitt,Constitutional Theory128.

129 5chmitt, Constitutional Theory131-132; Cf. Schmit®olitical Theology 17.

130 This discussion of representation seems to inelittatt the phenomonenon of constitution is ultifyageounded
in epistemological issues: once the people receghigir shared identity, they are — but until {haint they are not.
It takes an external agent to present their idgtdithem and make them aware of it, but they digtganstitute
once they themselves recognize and agree thastiiso they are.
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sovereign-representative believes the individudle would potentially constitute the people
will acclaim as their legitimate existential comgtive principle.

The sovereign-representative faces a rather difflraurdle, however. The people is not yet
constituted and, even when constituted, the pasgivays an invisible, noumenal entity. The
sovereign itself resists rationalization and tBisvhy it always remains invisible — rationalization
can only be applied to phenomena (via scientifithoe) and sovereignty is non-phenomenal
and irrational*! The sovereign’s invisibility makes it difficult @scertain its existential locus
until a decision is actually (successfully) madee Bovereign is not apparent until the successful
exercise of decision, power, and authority in theefof the exceptioliZ Thepouvoir constituant

is a pre-legal being and cannot be normalizedp#uple are unstable and non-existent and
therein lies the source of their power; and asraationalizable entity, the people can manifest
whenever they affectively feel exceptions to occtifhis is ultimately up to actual agents who
feel themselves to be among that people and adrioert based on shared existential principles;
those actual agents are the real constituent p&ofiiehe power of popular sovereignty and

will. ** As sovereign, agents make the decision througlkametion (or tacit agreement once a
decision has been institutionalized). Yet the seigris a unitary entity that is not apparent until
such decisions are made.

What this points to is an insurmountable epistemicertainty regarding the ontological
constitution of the sovereign (i.e. what the existd basis of the sovereign is) until decisions
actually manifest. Taken abstractly, the sovereapresentative cannot have certainty of
whether or not representation or bad judgment basroed. If the constituent individuals feel
that the purported principle of existential ideptienuinely reflects who they are, then they
acclaim it and the sovereign is. If the constituadtviduals do not perceive the purported
principle of existential identity to be somethingwwhich they can identify, they do not acclaim
the principle and the sovereign does not act iln@ance with the sovereign-representative.
However, there is no certainty in constitution agpresentation and it carries risk of failure. In
this way, thepouvoir constituantemains the individual constituents at all times dso retains
that transcendent significance. Moreover, this jglew a clearer account of what is going on for
Schmitt and the role that both representation aethmation have to play for him in overcoming
the problem of generation. The people acclaim tledras. Theynustdo so — otherwise no
people can come about and no state supporting Ward have obtained the necessary popular
sovereignty to exist.

There are two categorically distinct ‘moments’ wdsuch representation occurs. The first is the
actual generation of the political community. Tlee@nd is in the regeneration of that
community through ongoing ‘political’ interactioRegarding the first moment, a political

131 Schmitt,Roman Catholicis20-21.

132 Schmitt,Political Theology 5, 7.

133 Schmitt,Constitutional Theory131, 140-142, 271.

134 Schmitt, The Crisis of Parliamentary Democrad6; SchmittConstitutional Theory143.
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community is not a phenomenon that arises natutillly requires deliberate human agency
through the decision to constitute a unity outltdas — to escape Behemoth through
constitution. Ergo, the original constitution obady politic presupposesfaunder

Schmitt alludes to foundation explicitly only bilefHe says, “Every political unity must
somehow be integrated because such unity is noatuye present. Instead, it rests on a human
decision.*®® A human decision to integrate need not be deliheig democratic due to

practical constraints. Instead, “it is possible halitical unity is first brought about througheth
presentation itself®” — which means that the presentation of the exisigorinciple, insofar as

it is acclaimed by the plebiscite actions of thastiiuent individuals, can precede the unity.
The people itself is never present but always spreed — and it is the task of the sovereign-
representative to deliberate in a meaningful wayualwvhat principles of unity a political being
could be constituted upon. Schmitt is less conaewieh foundation than he is with how politics
works in already constituted political communities.

Sovereign-Representation and th@ouvoir Constitué

One of the facets of the concept of constitutiat 8chmitt outlines in his six definitions is
constitution as the renewal of the unity in thesmousness of the constituent individuals.
Constituting a political community is not a taskitlsan be forgotten once it is ‘accomplished’:
community is a dynamic being continually in needefforcement® Political unity “must
continuously preserve and reconfirm itself throtigg actual cooperation of the people in
question.**® Because there is no actual unity, the constitatiprinciples need maintenance and
reconstitution in the identities of individuals hirh the community, if the community itself is to
retain its unity — normal, banal, quotidian pokiiclecisions are a part of this. TVadonté
généraleis an entity, in a sense, always at ends witlp#racular wills of the actual
constituents, particularities that weigh more higavecause of their immediacy to the agent.

Although the maintenance of the political commumigs paramount, it was also the most easily
neglected task and the easiest to lose sight nfl+fa this reason it was not by accident that

135 Although humans are taken to be naturally commuhelactual formation of a community hinges upon a
positive decision — which as such is not naturghofitical community is a function of human agerand the
deliberative qualities that speech endows them.Wittpolitical body is a creation of human intekigce.” — so
despite our natural inclination to community we matndo so without an external agent assistingribairal drive:
Miller, Fred. “Political Naturalism.'Stanford Encyclopedia of Philosopt{002).
http://plato.stanford.edu/entries/aristotle-pofitsuipplement3.htmCf. Aristotle, The Politics 1253a1-39.

136 Schmitt,Constitutional Theory241.

137 Schmitt,Constitutional Theory241.

138 Schmitt,Constitutional Theory240.

139 Schmitt,Constitutional Theory61.

140 Schmitt,Constitutional Theory334; Béckenférde, 40.
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classical political theory considered education kegiklation to be intimately related taskS.

The constituting principles of identity are moranhust a shared principle, however. They are a
value. Insofar as this is the case, value is noietbing that naturally pertains to constituent
individuals but is something that must be educateddividuals**? How this public
consciousness, as an awareness of the reasonstfoand its telos is a matter of education in

civic values — originally the domain of the oriditegislator/founder.

Part of this relationship of regular legitimacy gnblic constitution takes place through
everyday ‘political’ acts of the people. Duncan Igekintroduces Sieyes’ distinction among
pouvoir constituantpouvoir constitugandpouvoir commettanb facilitate discussion of
Schmitt’s work. It is particularly illuminating inutlining how there are two notions of people at
work in Schmitt's writings — that which underlidgetfounding (an exceptional situation) and that
which underlies normal politicking. Thmuvoir constituanfounds: its role, though significant,

is too extraordinary and demanding to be routiniZé®bviously, when ordinary citizens go out
to vote for their prime minister, they are not exging a power that can meaningfully be
identified with the power that was exercised in¢bastitution of a political body, its values,

law, constitution, and even its people. Regulamgpby individuals, still ‘the people’, is done by
what is now categorized as theuvoir commettant a power that is still possessed solely by the
people, but here as the citizenry afanstitutedoolity, and this power is merely over their
representatives at the level of the nation-stétt.is a power that is normalized and occurs in a
manner tamed by law to reflect a constituted peéspldl in governance in normal

circumstances and, as such, this “committing” poweategorically distinct from the
“constituting” power that cannot be normalized aedides on the exception, lying dormant, as
it were, until such circumstances occur.

Thus, one political power is normalized, the otisgure-legal and irrational. Two distinct powers
of the people are exercised yet both are impoftarthe body politic and its underlying political
existence: for both moments, the abstract constitigeople’ retains its sovereignty.

Normalized political institutions continue to haaeonstituting role for the body politic and their
relevance should not be downplayed. Corruptionfaationalization within the normalized
institutions, such as tiouvoir constitudave blowback into the heart of the body politic
because it undermines the dynamic nature of thegnstitution of the political community.

Thepouvoir commettanstensibly authorizes the quotidian political kfied therein lies its
legitimacy, but in cases where actual individuaase to recognize the reasons or legitimacy of

141 g. Cf. AristotleNicomachean Ethi¢179b32-1181b24. This topic is a fascinating ame well worth
investigating, but unfortunately falls far beyoine tscope of this particular article and cannotréatéd here.

142 5chmitt, Constitutional Theory62

143K elly, Duncan.The State of the Political: Conceptions of Polirsl the State in the Thought of Max Weber,
Carl Schmitt, and Franz Neuman(i©xford: Oxford University Press, 2003), 207.

144 Kelly, The State of the Politica?08.

145 Kelly, The State of the Politica?06-207.
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public institutions, such as the law, the apparafube state is position to compel them back
toward the interests of the unity. Moreover, instantly and consistently enforcing and
reinforcing coherent unity, the state is instruraéirt reconstituting the underlying people.
However, the state is merely an institution anghéchanical. If the sovereign-representative
uses the state to issue and enforce incoherentdagysvorse, the written (or relativized)
constitution becomes a means of promulgating pdatianterests through the institution of the
state, then the state’s instrumental role has guher a profound change. When abused by a
sovereign-representative who is no longer reprasigatas such, the state becomes an institution
that aggravates pluralism. That is, the state besaan institution of Behemoth rather than
Leviathan.

Parliamentary Democracy in Crisis as a Representate Institution

Schmitt’s well-known critique of liberalism and pamentarism can be elaborated upon through
the above discussion of representation. Schmititities the crisis of parliament as deriving
exactly from its inability toepresenthe sovereign — as the abstract principle(s) eftidy that
idealizes the actual community of constituents y-langer. The reasons for this are already well
developed in many of Schmitt’'s writings, in partenurhe Crisis of Parliamentary Democracy
andLegality and LegitimacyBriefly spelled out, however, Schmitt follows thiagnosis of the
decline of parliamentary politics that Weber splbeit. This diagnosis is the rise of both
bureaucratized politics and party politics — naitbiewhich, in Schmitt’s view, attempts to
deliberate about what is best for the nation-staitelarge or the existential being of the people,
but instead, respectively, either mechanicallythenlegislative dictates according to the whim
of the state’s administrative machinery withoutarepto the substantive values for which the
administration is ostensibly acting or use parliatres a mechanism by which to further a
particularized or factionalized interest group’®@agda — and if possible codify particular interests
into the legal form of constitutional law, therebgtitutionalizing the state as a way to compel
the unity according to the will and interests afgogroup of sub-‘peoplé*’

Modern parliamentary governance has lost sightsafiison d’étre: to represent the underlying
existential principle of the political unity on wke behalf it derives its authority. Parliament has
become an institution that reflects and even agdesva latent disharmony in ‘the people’.
According to the above definition, a political yn@annot survive, let alone tolerate, incoherence
in the form of a cacophony of interests and dimiin its representative institution.
Circumstances of severe factionalism can givetasgises in which a state of emergency —in
which thepouvoir constituéndangers the very existential principle(s) onclhii was founded

by thepouvoir constituanaind according to which the entire body politimisianger of
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reverting back to a state of nature, where th@lmroblem of value pluralism and nihilism, as
Behemoth, would run rampant. This is because datisti is not just a single foundational act
but a dynamic process that requires continuousiergéon. Insofar as the institutions which
would represent the unity of the people becomeaplsp too can this plurality reconstitute the
identity of the actual underlying individuals.

To perpetuate Leviathan, the underlying existemdi@htity of the body politic must continue to
be represented and made apparent to its real warsty. Insofar as parliament has been
victimized by pluralism and cannot be salvaged sepeesentativanifying institution, an
alternative institution is warranted. The reasartlie collapse of parliament as a representative
institution can point to its replacement: delibenatis private; interest groups and parties make
legislation unrational and undeliberative; parliatieas become a bureaucratic/administrative
machine and are thoroughly rationalized (realizeenbmreaucracy rather than the purported
substantive end of bureaucracy); the media martgaithe masses; in sum, it no longer aspires
to arrive to the truth or justice qua representhage existential values’

Schmitt is convinced that these problems cann@ibgnated. Any institution that mediates
between the people and the state by deliberatiaddsuccumb to exactly the same problems.
Schmitt’s final diagnosis is that parliament canbet or is not worth being, repairéf.Schmitt
proposes to go around it: a dictator becomes & gblution to the problem of sovereign-
representation. Insofar as the dictator receiv@silao acclamation, it is laetterapproximation

to the ideal sovereign-representative becauseet dot have the structural limits that parliament
suffers. The dictator is authorized by virtue @& thasses acclamation of its ability to represent
the existential principles that serve to unify themo a political community of friends. The
dictator can overcome the problems of bureauctatizand realize at least in part principles of
substantive justice. As long as the dictator snstpbpular acclamation, then it is fair to say that
the dictator acts as a unifying public figure asdapresenting some unifying principles

Schmitt anticipates an objection to dictatorshipt&orship will be described by some as “a
state of siege.” This is true — but it is also vengleading: the ‘siege’ of the dictatorship isynl
part of the story. Schmitt agrees that dictatorgmiplies unfreedom in one sense — it does mean
the loss of political autonomy by the individuabpée of the constituted unity; yet he adds that
dictatorship is actually liberation in another imjamt sense as liberation from the nihilistic
terror and anxiety, which arises from that the utadety, incoherence, and plural cacophony of
Behemoth:*® Importantly, for Schmitt, dictatorship is not duen to the state of nature but
maintains Leviathan against the inevitable outcofren atomizing liberal constitutionalistr’
Therefore, dictatorship constrains some freedomtlisithe lesser of two evils — the other being
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the return to chaos, nihilism and state of inséguwhich is ultimately an even greater state of
unfreedom than any dictator could hope to imposkmiétedly, dictatorship is a second-best
solution, but it is far superior to the return tef@moth.

Conclusion

The above discussion purports to show how, by e#ing on Schmitt’'s understanding of the
concept of representation, one can trace a unifyirgpd throughout Schmitt’'s somewhat
disparate writings. Understanding political reprgagon as embodying the underlying
constitutional principle for a specific people clgglaces Schmitt within an established
conservative tradition. Moreover, it shows exaethat role the concept of the political plays in
his theory of the state and provides a more robcsbunt of why liberalism is a deficient
political form.

Schmitt understands the basis of any political comity to be some existential principle that is
sufficiently affective to coordinate the behavidrwery individual within that community. This
existential principle provides the telos for whielpolitical community arises and is perpetuated
among individuals. The state provides the instiudi backing to this basic existential principle.
The duty of the citizen is to represent this cdastinal principle — that is, when individuals are
involved in politics, their particular individuatis concerns should be subordinated to this
abstract identity. To do otherwise would factioralthe community according to private
interests — and in doing so reintroduce the sttature into the community through value
pluralism.

This comprehensive reconstruction of Schmitt camestwvo different ends. First, it can help to
outline an interesting and original contributiorpwlitical thought that Schmitt made. Schmitt’s
discussion of Leviathan, representation, and Beltiemdhile strongly related to their common
understandings, do provide original nuances thaicoatribute to further theoretical innovation
within this vein. In addition to this, by outlinirfgchmitt’'s account and the role that
representation of theolonté généralglays in his general theory of politics, a basisd strong
critique of Schmitt exactly along these criteria ¢tepefully be developed.
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